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CHARTERS. 


) To whom the Property of them belongs. 


T a man ſeiſed in fee conveys land to another and his heirs with- 
1 out warranty, all the charters belong to the feoffee as incident 
to the land, whether they compriſe warranty ot not ; for the feoffor 
has no uſe for them, but the feoffee muſt defend his title at his 
peril. R. 1 Co. 1. a. Oe 8 V | 

And all charters belong to the feoffee without warranty, though 
they be not granted by the conveyance. R. 1 Co, 1. 2. | 

So, in all caſes, the charters, muniments, and evidences of land 
belong to him who has the inheritance of the land, as incident to its 
if another perſon be not bound to warrinty. A . 

And therefore, if A. enfeoffs B. by the word / ded: ), which im- 
ports a warranty during the life of the feoffor, after his death B. ſhall 
have all the charters. 1 Co. 2.6. 31 | 

So, if a man enfeoffs another with warranty, who dies without an 
heir, the lord by eſcheat ſhall have all the charters ; for he is in the 
5ſt, and the feoffor is not bound to warrant him 1 Co. 2. a. 

So, if a feoffment be to two and their heirs, the ſurvivor ſhall have 
all the charters, Sc. and not the heir of him who died; for he has 
no uſe for them. 1 Co. 2. 6. = A 885 

So charters, &c. which are neceſſary tb. maintain his title to the 
poſſeſſion, belong to him who has the land tho' another be bound t6 
warranty; as if a thing which lies in grant, as a ſeigniory, rent, &c. 
be granted with warranty, the grantee ſhall have the firſt deed ; for 
it is neceſſary to make his title againſt the grantor himſelf, or any 
claiming under him. R. 1 Co. 1. 6: RE; 

So, if a feoffment be made of land with warranty, the feoffee ſhall 
have court-rolls, &c. which concern the poſſeſſion only, and not the 
title. 1 Co. 1.6. | | RR | 

- Bo, if the feoffor grants the charters to the feoffee by his convey- 
ance, the feoffee ſhall have them, tho' the feoffot be bound to war- 
/// 5“. 

a grant be by indenture, every one ought to hive his part; for 
every one who pleads it ought to produce it for that which belongs 
to him. Co. L. 143. . 5 5 
And therefore, if only one part be executed, it ſhall be depoſited 
in the hand of a common friend. Co. L. 143. 55. 

But if a man makes a ſeoffment with warranty, without a grant 

Vor. 1. | B * of 
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of the charters, he ſhall have all the charters and evidences which 
contain warranty, or are neceſſary to deraign the warranty paramount, 
or are material for the maintenance of the title of the land; for the 
feoffee relies upon his warranty. R. 1 Co. 1.b. Co. L. 6. a. 

So the heir of the feofor ſhall have them, tho' he has nothing by 


| deſcent; for he may be vouched. K. 1 Co. 1. 6. 


So the feoffor ſhall have them, tho' the feoffee, as aſſignee, ma 
vouch thoſe who are bound to warranty paramount; for he may al 
vouch the feoftor if he pleaſes. R. 1 Co. 1. K 


(B) Detinue of Charters. 


(B 1.) When it lies. 


jr a man detains charters, which concern the 68 of another, 
he may have detinue of charters againſt him. Co. L. 285. b. [Vide 
Detinue A) Vide Pleader, (2 X. 1, &c.) ] 

So, if he detains a ſtatute, obligation, releaſe, articles of agreement, 
teſtament, &c. Reg. 159. 6. 

So a man may have detinue for any charters, which make his title 
ſure. F. N. B. 138. K. 

As, if A. leaſe for years, and afterwards confirm the eſtate to the 
leſſee and his heirs ; the heir ſhall have detinue for the leaſe; as well 
as for the deed of confirmation. Bid. 

If the donee in tail die without iſſue, the donor ſhall have detinue for 
the deed which the donee had. F. N. B. 138. F. 

If a feoffment be to A. and B. and the heirs of B. and A. dies; "my a 
or his heirs ſhall have detinue for his deed. Bid. 

So the iſſue in tail ſhall have detinue againſt the diſcontinuee, for the 
deed of entail. F. N. B. 138. H. 

Detinue of. charters bailed or found, in the life of che anceſtor, ought 
to be brought by the heir, and not by the executor, or adminiſtrator. 
F. N. B. 138. J. 

And it — be brought by the heir, tho' he has not the land: as if 
A. being enteoffed with warranty, enfeoffs B. with warranty; the 
heir of 4. may have detinue for the deed of the firſt. feoffment. 
F. N. B. 138. L. 

So the heir of the diſſciſee may have detinue for the charters, before 


r 5 


(B 2.) What ſhall be the Proceeding. 
Detinue of charters concerns the realty, and therefore ſhall be 


brought only in C. B. F. N. B. 138. B. C. Reg. 159. ö. 


Or in the county by 7u/icies. F. N. B. 138. B. Reg. 159. 
And if it be brought 1 in B. R. or my other 8 221 a fuperſedeas les 


F. N. B. 138. C. 


There ſhall be ſummons and ſeverance, as in other real actions. 


Ce. . 286. b. 
But a capias does not lie, nor proceſs to outlawry, as in detinue wy 


goods. Co. L. 286. ö. 


The declaration in detinue for charters ought to be certain, as well 

as detinue for goods. Vide Pleader, (2 X. 2.) 
And therefore, it gue to ſhew the certainty of the charters de- 
6 manded, 


_ 
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CHARTERS. 4 
manded, and what lands they concern, except where they are in a 
bag ſealed, or a cheſt locked, and then it is not neceſſary. Co. L. 
286. . Reg. 160. a. N | | | 
So it ought always to mention the certain number. Reg. 159. b. 
160. a. 5 a ä 
And if they are in a cheſt or bag ſealed, it may alſo mention the 
certainty, if it be known. Bro. Ent. 148. | 
At leaſt it is proper to deſcribe one of the charters with certainty, 
if it may be, and then the defendant cannot wage his law. Co. L. 286, b. 
But if the declaration mentions the bag to be ſealed, or the cheſt 
to be locked, it is ſufficient, tho? it be not ſo; for it is not traverſable. 
Reg. 160. a | | 
(B 3.) Plea in Detinue for Charters, 


To detinue for charters the defendant may plead touts temps priſe. 
Vide Pleader, (2 X. 3, Cc.) 

So the defendant may plead, that the charters were delivered by 
the plaintiff and a ſtranger æqua manu, upon conditions which he 
knows not whether they are performed, and pray that the ſtranger 
may be warned. Vide Pleader, (2 X 8.) | 

Vide Pleader, (2 Y 6.) 


When Charters are allowed in Evideyce. 
Vide Evidence, (B 1, &c.) | 


CHARTER-PARTY. 
Vide Merchant, (E 2, Cc.) 


Ce. H 
(A) Foreſt. 


(A 1.) What ſhall be. 


A FOREST is a place of wood and paſture diſtinguiſhed metis & 
bundis for the cuſtody of beaſts and birds of the foreſt, (viz. hart, 
hind, hare, boar, and wolf,) the chaſe, (viz. buck, doe, fox, martron, 
and roe,) and the warren, (viz. hare, coney, pheaſant, and partridge,) 
and repleniſhed with vert and veniſon, for the preſervation of which 
"agg ad laws, privileges, and officers belong. Manw. 40. 4 If. 
2 9. 298. ; | "Me 
A foreſt comprehends in it a chaſe, park, and warren. an. 52. 
And may be made by act of parliament. 4 Inf. 301 : 
Or the king, by commiſſion to the ſheriff or commiſſioners, ma 
order, that they make a perambulation in ſuch a country, and ſo muc 
as appears to be convenient for a foreſt that they ſurround it by meers 
and bounds. Man. 57. Ty | | 
And upon the return of ſuch a commiſſion into Chancery, the king 
may iſſue a writ to the ſheriff reciting the former commithon and re- 
turn, and commanding him that he proclazm it throughout the country 
to be a foreſt, Manu, 59. N | 
B 2 And 


for it might have a lawful commencement. Bid. 


4 nn. 


And if after a writ to proclaim it, and a return of it, the king grant 


proper officers and courts, it commences a foreſt. Manu. 60. 


So the king may claim a foreſt by preſcription. 4 Inf. 301. 
And it may be claimed by preſcription in the lands of a ſubject, 


(A 2.) Who ſhall have it. 
But none can make a foreſt, except the king. Mamw. 71. | 
So the king cannot make a foreſt in the lands of a ſubject without 
his confent. 4 Inff. 301. Semb. cont. Manw. 55. | 
And it is not proved a foreſt by being called a foreſt in records, 
&c. but by having courts, and officers, &c. 4 Inft. 298. R. 12 Co. 22. 
So by the ff. 16 Car. 16. the meers, limits, bounds, &c. of every 


| foreſt ſhall not extend beyond what were taken to be ſo. 20 Fac. 1. 


And no place ſhall be taken to be foreſt or within a foreſt where 
no juſtice ſeat, ſwainmote, or court of attachments had been held, 
verderors choſen, or regard made within 60 years before the reign of 
Charles I. 3 : | 8 

Vet the king may by expreſs words grant a foreſt to a ſubject. Co. 
L. 233. a. Manw. 72. 75. per two Judg. cont. 1 Rol. 112. 

And by ſuch grant of a foreſt cum omnibus incidentibus, appendiciis, 
& pertinentiis, the ſubje ſhall have the foreſts with all courts, aud 
officers, except the juſtice in Eyre. Manw. 76. 48. 81. R. 2 Cro. 
15 8. 1 Bul. 296. | | 

o by exprefs words, the king may grant to a ſubject to have jura 

regalia to make a Juſtice in Eyre, &c. Manw. 76. 

But if a foreſt be parcel ="; a manor, by a grant of the manor cum 
pertinentiis to a ſubject, the foreſt does not paſs. R. Pal. 60. 92. 


(B) Chaſe. 


What ſhall be. 85 


CHASE is the ſame liberty as a park, fave that it is not incloſed. 
Mary. 52. | | 
And therefore, a chaſe has no oflicers or courts, as a foreſt has. Bid. 
And offenders there ſhall not be puniſhed by the laws of the foreſt, 
but by the common law, or ſtatutes. bid. 
A free chaſe may be claimed by grant, or preſcription. 1 Rol. 112. 
It may be claimed in his own wood, as appurtenant to his manor. 
4 Infl. 318. | | 
Or within a foreſt. Jon. 278. 
Zo, by preſcription, it may be in the ſoil of another. 
It may be claimed for red-deer by ſpecial licence. Jon. 278. 
If the king makes a commiſſion to incloſe a foreſt and it be pro- 
claimed a foreſt, it fhall be only a chaſe till the proper officers and 
courts are granted. Mano. 60. | 
If the king grant a foreſt to a fubject without the words t have 
eourts and officers of a foreſt ; it ſhall be only a chaſe in the hands of 
ſubject. Mamu. Bo. R. 2 Cre. 155, D. Pal. 89, go. 3 
But none can make a chaſe, or a park within his own land, or elſe- 


where, without the king's grant. Manw. 56. 2 Inf. 199. 


And if he does fo, a que warrants lies. Manw. 56. 
So the ownerof a chaſe ſhall be fined, if he kill a beaſt of the foreſt 
or reſuſe to drive back a beaſt of the foreſt out the chaſe. Jon. 278. 


C H A 8 E. 
(©) Park. 
A PARK i is 2 territory incloſed, which has a privilege for beaſts 
of chaſe, by preſcription, or the king' 8 m * Eu. 233 a. 
2 Inſt. 199. Bridge. 26. 
And it may be within his own ſoil. 5 
Or by the licence of the king, or the owner of the foreſt within the 
limits of a foreſt. Man. 85, 89, go. Bridg. 26. 

But ſuch as would purchaſe a new park or warren ſhould fue a 
writ of ad quod damnum out of Chancery; and the inqueſts ſhall-be re- 
turned into the Exchequer, and if they paſs for him that purchaſed the 
writ, he ſhall make fine for having the park or warren, and it ſhall be 
certified to the chancellor or his deputy that he take a reaſonable fine 
therefore and afterwards make delivery. S.. 27 Ed. 1. f. 1. de liberta- 
tibus perquirendis.) | 

And if ſuch park in a foreſt be laid down for ſeveral years, it may 
afterwards be incloſed de novo. Mantu. 82. R. 2 Cro. 156. 

And the owner of the park may kill any beaſts which = finds 1 in 
his park, tho' they come out of the foreſt. 2 Cro. 156. 

But a park within a foreſt ought to be incloſed, to prevent beaſts of 
the foreſt from coming into it. Manu. go. R. Bridge. 2 
And the owner may diſpark his park, if he grants or deſtroys all 
the veniſon, vert, or incloſure. R. Cro. Car. 60, \ 


(D) Warren. 


A FREE warren is a privilege, which a man claims by grant, or 
preſcription, to have beaſts of a warren in his land, or demeſnes, 
ita quod nullus intret ad fugandum vel capiendum quod ad warrennam 
pertinet. 2 Rol. 8 12. 1. 5. to 20. | 
A warren is a privilege diſtin& from the land, and by a leaſe of 
the land, without more, does not paſs. Dy. 30. in marg. | 
Nor, by an alienation of the land, without ſaying, cum N. 
Dy. 30. b. 
Or, if it be ſaid, cum pertinentiis, where he has a warren by grant, 
not by preſcription. Dy. 30. 6. in marg. 
80 it may be granted or claimed, within a free chaſe of the king. 
4 Inft. 298. 12 Co. 22. 
And the grantee may there build a lodge upon his own inheritance. 
4 Inſt. 298. 
So it may be claimed in a foreſt of the king. R. Manw, 87. 
N. 2 Cro. 155. Jon. 280. 296. 
And tho” it have not been uſed for many years, the preſcription 
' ſhall not be deſtroyed. Manw. 81. 2 Cre. 155. Vide Liberties, (C 2.) 
If there be a warren by charter within his manor, he may make 
burrows, and build a lodge in any part of the manor de novo. Man, 
32, 12 Cc. 22. N. 2 Cm. 156. 
If it be claimed by preſcription, he ought to make them in the an- 
tient place. 1bid. 
But a man cannot preſcribe ſor a warren in the lands of a ſtranger, 
which are not within his ſeigniory. 2 Rol. 265. J. 52. © 
And if the king grants to B. a warren within his manor, he ſhall 
have it only in the demeſnes, not in the land of the frecholders. 
Cro. El. 463. | 
B3 | 80 
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So none can make 2 warren in his own land without the king's li- 
cence, becauſe he cannot appropriate to himſelf feras nature, which 
are nullius in bonis. 2 Rol. 812.1. 25. 11 Co. 87. b. 2 Hf. 199, 


(E) Beaſts of the Foreſt, and Chaſe. 


| THERE are five beaſts, which are properly beaſts of foreſt, or 
1 viz, the hart, hind, hare, boar, and wolf, Manw. 91 
8 Co. 138. 6. | | 
The E. is ſo named when in his ſixth year, being called in the 
firſt year, hindcalf, or calf, in the ſecond breket, in the third /payard, in 
the fourth faggart, in the fifth fag, in the ſixth hart. Manu. 98. 
After being chaſed by the king, it is an hart royal; and if a pro- 
clamation goes for his return to the foreſt aſter the chaſe, a bart 
royal proclaimed, Manw. 99. | 
The hind in the firſt year is called ca/f, in the ſecond brocket's 
fer, in the third an hind. Manw. 100. | 
The hare is a /everet in the firſt, an hare in the ſecond, and @ great 
hare in the third year. Bid. | wo 
The boar in the firſt year is a pig of the founder, in the ſecond an 
hog, in the third an hog fear, in the fourth a boar. Ibid, 
So there are properly five beaſts of chaſe, or park; viz. buck, doe, 
fox, martron, and roe. Manw. 94. Co. L. 233. 4. 8 Co. 138, ö. 
| Every beaſt of foreſt, and chaſe is properly called veniſon ( venatio). 
| Manw. 111. 8 Ha 
1 And therefore, if any kill an hare within a foreſt, he ſhall anſwer 
| for a treſpaſs upon the veniſon of the foreſt, Bid. 
; And every treſpaſs to the foreſt is to the vert, or veniſon. Manu. 
112. 


| - „ (F) Beaſts of the Warren. 


Y | | 80 beaſts of warren are properly two; viz. hare and coney. Man. 


1 But Co. L. 233. 4. names a roe to be a beaſt of warren, Hare an 
coney are named. 8 Co. 138. l. | | 
| The fowls of warren are only pheaſant and partridge. Manw. 95. 
1 8 Co. 138. ö. \ 
| | But volucres campęſtres, as quail, raile, &r, and filveftres, as wood- 
4 cock, &c. and aquatiles, as herne, mallard, &c. are alſo named fowls 
; of warren. Co. L. 233. a. | . 
But the lord of a manor may preſcribe, for himſelf and his tenants, 
to take fowl in the warren of another. R. 3 Mod. 246. 
80 he, who has a warren in a foreſt, muſt keep it well incloſed, 
that the conies do not eſcape into the foreſt, Jon. 296. 


(G 1.) Meers of a Foreſt. 


FE VERY foreſt and chaſe ought to be diſtinguiſhed by meers and 
limits, without which it cannot be a foreſt. Manw. 48. 128. 
4. Inſt. 289. 317, 318. | BY 
And the meers are parcel of the foreſt. Manw. 131. 
And by the ff. de aff. & conſe for. 6 Ed. 1. Omnes mete foręſtæ ſunt 


integræ domino regi. anw. 130, 131. | 


And 


WW 
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And thereſore, every beaſt of foreſt killed in the highway, river, 
Sc. being the meers of the foreſt, ſhall be an offence of the ſame 
nature as if he was killed within the foreſt. Manw. 131. 
[But the king has no other intereſt in the ſoil of ſuch highway, &c. 
but that ariſing from the juriſdiction of the foreſt. 4 Inf. 318.] 
[And there are two kinds of metes and bounds, the one incluſive 
as to juriſdiction, ſuch as highways, &c. the other excluſive in that 
reſpect, as churches, church-yards, chapels, mills, houſes, trees, &. 
which bound the foreſt, but are not within the juriſdiction. 4 ,. 
18. f 5 
8 * a manor, land, wood, &c. within the meers of the foreſt, by 
the king's charter may be exempted out of the regard of the foreſt. 
Manw. 1333. | | 8 
Yet it ſhall not be exempted by preſcription ; for by the „f. 6 Ed. 1. 
meers are eſtabliſhed, and there can be no preſcription ſince. Jon. 271. 


(G 2.) Perambulation. 
When a perambulatione facienda lies, Vide Pleader, (3 G.) 


(H) Hunting, or Hawking in a Foreſt. 
(H 1.) Who may do it. 1 


N ONE can hunt, or hawk within a foreſt, except the king, or by 
- the king's warrant or authority. But the king himſelf may 
o it. * 

So by charta de forefla, 9 H. 11. an archbiſhop, biſhop, earl, or 
baron coming to the king, at his command, or in return by a foreſt, 
may take and kill one or two deer thcre by view of the foreſter, or, 
if he be abſent, he ſhall blow an horn, 

So every one, who has a licence from the king or a ſubject to hunt, 
Sc. within his foreſt, chaſe, park, c. may do it. Manu. 

+ 'Tho' the licence be only by parol. Manu. 289. 

So, if he is entitled to have a deer, Cc. as a ſee incident to his 
office ; for that is a licence in law. Manw. 285. 

80 my one, who has a grant or chartef, of the king, allowed in 
the Eyre for hunting or hawking within a foreſt. Manw. 275. 

And if the licence be for hunting, killing, and carrying away, he may 
hunt there with ſervants and others; for he has an intereſt in the 
thing. Manu. 278. R. 13 H. 7. 13. 4. b. | . 

90, if he has a warrant to a foreſter, &c. to deliver him a buck, he 
may with himſelf and ſervants hunt the buck with the foreſter. 
Man. 279. R. 13 H. 7. 13. a. es | 
If he has a licence for him and his ſervants to hunt at his pleaſure, he 
may alſo kill and carry away ; for the licence for the ſervant imports 
an intereſt in the thing. Mane. 279, 280. | 


(H.2.) Who not. 55 


But none can hunt, or hawk within a foreſt without the king's 
authority. Manw. « 4 | | | 


Tho' it be within his own land, or manor in the foreſt. Man. 276, 
| B 4 80 


8 CHASE. 

80 erery one, who receives within a foreſt a malefactor in the 
foreſt or veniſon of the king, knowing him to be ſo, will be a prin- 
cipal.treſpaſſer. 4 Inf. 317. N e a ke 
So a biſhop,, or baron cannot hunt there, except in his journey to 
the king, by his command, and in view of the foreſter, or when he 
ſounds an horn. Manw. 276. x | | 
So an officer, who is entitled to a deer for his fee, c. muſt have a 
warrant; and if the foreſter, &c. refuſe or omit to deliver it, he may 
hunt by himſelf and his ſervants, but not before ſerving the warrant 
upon the foreſter. Manw. 284. | 
So, if any one, who has the king's licence or warrant, does not 
purſue his licence, it will be a treſpaſs ab initio. Manw. 277. 280. 
288. 4 : 1 

As, if the licence be for killing a buch, &c. he cannot kill another 
deer. Manw. 277. Tr IRE | 

If it be only for killing, he cannot afterwards carry it away. Man, 
277. 279. r 

If it be to a knight, &c. for hunting, without more, he cannot hunt 
with his ſervants, or other company ; for it is a matter of pleaſure 
only. Manw. 278. R. 13 H. J. 13.6. | 

Or, for hunting and killing for the honour of the rwner. Manw. 277. 

Nor can he aſſign his licence to another. Man. 278, 279. 

So a licence for hunting in a chaſe, park, or warren muſt be pur- 
ſued in the very manner. Manw. 277, Oc. | 


(H 3.) By whom a Licence may be given. 


So none can hunt, Sc. within a foreſt, unleſs he has a licence 
from the proper perſon ; for a licence from the foreſter, keeper, &'c. 
does not avail. Manw. 281. | | ww. 

But the licence muſt be by the king himſelf. Man. 280, 281. 

Or by preſcription, which ſuppoſes a grant of the king; as where 
an officer has a-buck, Oc. as a fee. | : 

So juſtices in Eyre may give licence to any to hunt, Q. within his 
own manor, or land in the foreſt. Manw. 281. „ 

* a man, who by a charter, or grant of the king, has authority 
within a particular part of the foreſt, may give licence to another 
within ſuch precinct. Bid. | | 5 | 

So, if a ſubject has a foreſt, he may licence another to hunt, Sc. 
in it. Bid. Bets . 4 
(H 4.) How Hunting, Sr. there ſhall be puniſhed. 

By the conf. Canuti. 22, 23, 24, 25, (which are ſuſpected, 4 1n/t. 
20.) the penalty of hunting in a foreſt was 10 5. for a freeman, 
double for killing, in another man double, in a villein, death. Manw. 3. 

By the /. Ch. de For. 9 H. 3. 10. No man ſhall loſe life or mem- 
ber for killing our deer; but if taken therewith and convict for tak- 
ing our veniſon, he ſhall make grievous fine; or, if he bath nothing, 
he ſhall be impriſoned a year and a day, and then delivered, if he can 
find ſufficient ſureties, otherwiſe abjure the realm. 

By the H. de Mal. in Parcis, 3 Ed. 1. 20. If any be attainted for 
treſpaſs in parks and ponds at the ſuit of the party, large amends 
ſhall be made, three years impriſonment, fine at the king's pleaſure, 

| 5 | and 


4 


** 
| 


Enna 9 


and ſurety not to offend after; if not able to fine, or find ſurety, he 
ſhall abjure, Se. =O 

If none ſue within a year, the king ſhall have the ſuit. oo 

So by Ord. For. 6 Ed. 1. Si quis ceperit feram fine-warranto in fo- 
reſta, arręſtetur, &c. infra metas forefte, & non deliberetur fine pracepto 
domini regis, vel capitalis juſticiarii forefie. Manw. 291. 3 

And therefore, every one taken in the manner within a foreſt may 
be arreſted by the foreſter, and impriſoned till delivered by an homine 
replegiando, or a precept of the juſtice in Ryre. Jbid. | 

And if bail be given upon the homine replegiando, or ſuch precept, 
he may afterwards be indicted and fined at the diſcretion of 1 chief 
juſtice of the foreſt, and impriſoned till payment of the fine, and 
giving ſurety for his good behavipur in the foreſt thenceforth. Manu. 
2 = | 2 ö 
30 he may be arreſted within the foreſt, and impriſoned, if found 
in hunting there, tho' he takes or kills nothing. Manw. 291. 

So, if he be found in the manner in 5 reſpect, viz. ſtable ſtand, 
dogdraw, blackbear, or bloody hand. anw. 292. 

As, if he be taken with a gun, dog, Oc. to kill deer. Bid. 

Or, after killing ic purſue with a dog, carry it on his back, or be 
ſtained with blood, tho' he be not ſeen in hunting. De. 

So, if he enter with intent to hunt, and if found with a bow, dog, 
c. tho' he does nothing; for the will is taken for the deed, 7Zbid. © 

But the chief juſtice in Eyre by his warrant to a meſſenger cannot 
ap rehend any accuſed upon oath before him of hunting in the foreſt, 
} — be not indicted, nor found in the manner. R. Carth. 78. 


(H 5.) By afion at common law.) So, for hunting in a chaſe of the 
king, or of another, he may be ſued by an action at common law. 
F. N. B. 67. D. | | 

So, for hunting in a foreſt, park, &c. 

So, for hunting in his cloſe, and killing a deer there. 10 H. J. 
6. b. 30. a. | | 

And the plaintiff ſhall recover damages for the value of the deer, 
tho? no value is mentioned in the declaration, as well as for entering 
his cloſe. 10 H. 7. 6. Ss | dep 

So, for hunting in a park, he may be ſued within a year, by an 
action upon the ff. W. 1. 20. de maigfactoribus in parcis. Reg. 80. b. 
111. 6. 

And by the king, after a year and a day. Reg. 80. ö. 

3 the plaintiff may ſue for treſpaſſes in ſeveral parks together. 

. 13 H. 7. 12. ö. 

But an 2Aion does not lie upon this ſtatute, except for hunting in 
ancient parks, By the better opinion, Dal. 60. . 
Nor, for hunting in a foreſt or chaſe. Semb. Reg. 80. ö. 

So, to treſpaſs in a park, the defendant may plead a feoffment, c. 
to A, before the treſpaſs, and that he by the command of A. hunted, 
Sc. 13 H. J. 13-0. 

A licence by the plaintiff to B. and the defendant as his ſervant. 
with the parker took it. Bid. | 


3 . ———— ne + - 
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(I) The Purlieu of a Foreſt. 


(I 1.) What ſhall be. 


URLTIEU, or pourluy, is a contraction or corruption of the word, 
+ pouralles, which imports a perambulation. Manw. 365. | 

For in the time of H. 2. R. 1. and ohn, many lands adjoining to 
the king's foreſts were incroached within the foreſt, which by Charta 
de Foreſtd 1. 3. made 17 John, and confirmed ꝙ H. 3. were to be diſaf- 
foreſted, and afterwards by perambulations made in the time of 
Ziv. 1. and Edi. 3. diſafforeſted; and the lands ſo diſafforeſted are 
named the purliey or pouralles Manw. 319. to 365. (a). 

And therefore, the purlieu of a foreſt is land adjoining to a foreſt 
known by meers immoveable upon record, which was within the fo- 
reſt, but is now diſafforeſted. Manw. 318. | 
And the purlieu is exempt from the foreſt ; for it is infra metas, 


not infra regard forgſiæ. Manu. 87. 


The owner may cut down his wood, plow, or improve his land 
without licence. 5 | 

But by Ch. de For. ꝙ H. 3. 1. forefle quas H. 2. afforeſlavit, &c. ad 
dampnum illius cujus boſcus, c. fuit, deafforeſientur. 

And therefore the purlicu was diſafforeſted only for the benefit of 
the owner, and as to others, it remains within the foreſt. Mana. 

66. * | 5 

; [But the words ad damnum illius, &c. were added only to ſhew the 
unlawfulnefs of the afforeſtation ; in the 3d chap. which relates to 
the afforeſtations in the reigns of R. 1. and king John, theſe words 
do not appear, and conſequently theſe latter afforeſtations are made 
void as to all men; and if the former be not ſo, a diſtinction mult 
be maintained between the two claſſes. 4 Inf. 303.] 

And the owner may ſuffer his wood to be now within the foreſt. 

So beaſts of the foreſt may haunt within the purlieu, and none can 
chaſe them there, but the owner of the ſoil. | - 

And the owner of the foil cannot kill them. For. 278. 


(I 2.) Who may hunt within a Purlieu. 


(I 2.) The owner of the ſoil.] The owner of the land or wood, 
within a purlieu, may hunt with dogs beaſts of the foreſt foufid in his 
ſoil, towards the forefty ſo that he does not foreſtall, or foreſet them 
in their return. | S 

And if he finds them in his own ſoil, he may chaſe them towards 
the foreſt by the land of others. LY | "If 

And every owner of land within a purlieu may chaſe them toward 
the foreſt with a ſmall dog. | 

So if he be a purlieu man, viz. if he have a frechold of 40 s. per 
annum within the purlieu, he may chaſe them with a greyhound, or 
bigger dog. Manw. 371. 

: 1 he may kill them beſore they paſs the limit, or brink of the 
oreſt. | SEES 
And he may take the deer, Oc. killed to his own proper uſc. 


(a) Note; There ie a diſtinQtion between purlicu and peuraliee ; the ſormer meaning 
the place diſafforeſted arid exempted, the latte: being the petanb ulation by wiuch the di- 
all oreſtation is made. 4 . 303. | | 

| = 90 
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8o if a dog faſten upon a deer, Cc. befevn ſhe gains lum foreſts, 
and ſhe drags the dog into the foreſt, and there is killed, the owner 
may purſue, and take the deer out of the foreſt. 

9 if a purlieu man purſue deer towards the foreſt, and by an horn, 
ec. call off his dogs before they enter into the foreſt ; he is no treſ- 
paſſer, though the dog purſue and kill the deer within the foreſt, if 

he himſelf does not enter the foreſt, nor take the deer. 

But a man, who has land via a purlieu, cannot by gun, croſs- 
bow, hay, or other engine, foreſtall or foreſet the beaſts of the foreſt 
in their return to the foreſt. Manw. 384. 373. | 

Nor can he kill unſcaſonable game within the purlieu as a deer of 
antler in winter, or doe in ſummer, Manu. 384. 

Nor at an unſeaſonable time; as in the night, or die 4 
Manu. 380. 

Nor in the fence month, which begins fifteen days before midſum- | 
mer, and ends fifteen days after midſummer. Manu. 381, 

Nor above three days in a week. Man. 381, 2. 8 

Nor within forty d-ys after the king has made a general "Ba 
within the adjoining foreſt, Manw. 382, 3. 

Or within torty days before the time proclaimed for the king's | 
hunting within the foreſt, Manw. 383. 

Or during the time when an officer of the foreſt is in the execu- 
tion pf a warrant for taking a deer, &c. within the foreſt adjoining. 
Vid. 


So he can hunt only with his own ſervants within the purlieu, and 
not with other company. Monw. 382. 


(K) Common Nuſance. 
80 thing, which will be a nuſance by law, if done out of the 
foreſt, Th 


if it be done within it, will be a nuſance to the foreſt, 
As if one ereC cottages there without licence; tho? it be for the 
r of the pariſh. TJor. 269. 

If he incloſes a lane within the foreſt. bid. 

If he ſets up a ferry, where none was before; for the deer way be 
the more eaſily carried away. Jon. 274- 

If he carries a gun in the foreſt = intent to kill deer. Jon. 27 5. 

Or conceals the killing. Bid. 

If he burns heath, furze, Sc. within the foreſt. Jen. 26. 

If he builds a wall, whereby the highway is ſtraitened. Jon. 277. 
unleſs it appear per miniſtrot foreſſæ quod ęſt competent paſſagium. 

If beaſts damage the wood of B. within a foreſt, tho B. ought to 
maintain the fence ; for the owner of the beaſts ought to requeſt N 
to make up the fence; and if he does not, he ought to do it himſelf, 
and ſhall have an action upon the caſe for it againſt B. Jon. 217. - 

If he eres a windmill within the foreſt, tho' it be upon his 
own foil. Jon. 293. 

But by a licence from the juſtices in Eyre, an ineloſure may be 
made, a cottage erected and arrented in perpetuum, if the licence be 
fedeme curia, otherwile it may be re- ſeized. Jan. 277. 
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(L) Purpreſture. 


| 80 if a man by building, incloſure, or uſing any liberty, or privie 
lege, without warrant, incroach upon the rights of the foreſt, it 
will be purpreſture and an offence to the foreſt, 


(M) Other Offences in the Foreſt. 
Keeping of Dogs not expeditated. 5 


EVE R Y offence, which tends to the deſtruction of the foreſt, o 
the vert or veniſon of the foreſt, or is a breach of the laws of the 

foreſt, will be a nuſance to the foreſt. Manw. 266. 8 

And therefore, not only the hunting, or killing of beaſts of the 
foreſt which deſtroys the veniſon, de quo vide ante, (H. 1, Oc.) and 
waſte, purpreſture, or aſſart, which deſtroys the vert (de quo vide ante, 
L, and poſt, N. 1, &c.) but any thing which tends to ſuch deſtruction, 
and is prohibited by the laws of the foreſt, will be a nuſance to the 
foreſt. Manw. 267. 

And therefore, by Ch. de For. 9 H. 3. 6. he whoſe dog is not found 
expeditated, ſhall be amerced 3s. and inquiry or view for lawing of 
dogs within the foreſt ſhall be made, when the regard is made, vis. 
every third year, by the view and teſtimony of honeſt men, and not 
otherwiſe. ' | | 

And ſuch lawing ſhall be done by the aſſize commonly uſed, viz. 
three elaws of the forefoot ſhall be cut of by the ſkin. And, ex pede, 
this is called expeditating. Manw. 265. 255. | 

And therefore, without the king's grant, no perſon can keep a 
maſtiff within a foreſt, unleſs he be expeditated ; for the word dog is 
intended of a maſtiff only. Manw. 249. 

Nor any dog of the maſtiff kind. Manw. 251. | 

Nor can he preſcribe for it, without ſhewing the king's charter. 
Manu. 246. | | 

Nor any dog for hunting. Semb. Skin. 100. 

So without the king's grant, none ſhall keep a greyhound or ſpaniel 
within a foreſt, tho' it be expeditated. Manu. 246. 

And the patentee cannot preſcribe to be quit of lawing dogs,. as an 
abbot, &'c. was quit. Jon. 271. 

The regardors muſt preſent every maſtiff not expeditated, and the 
owner, at the court of attachments, and by the judgment of the court 
every one ſhall be expeditated, and the owner ſhall pay 35. by which 
is meant that it ſhall be done per viſum proborum hominum, as Carta de 
For. 6. directs. Manw. 253, 254. | 

And it ſhall be done by an officer appointed by the court. anw. 
254. | 

Who with a mallet and chiſſel ſmites off at once the three claws of 
the dog's forefoot. Mano. 255, 256. | 

And after ſuch preſentment, (and nct before,) proceſs ſhall be 
awarded for ſuch amerciament. Aſanw. 260. GT 

And a perfor cannot diſclaim the dog, without ſaying, who is the 
owner. AManw. 262. | 

But an inhabitant within a foreſt may keep a maſtiff being expedi- 
tated, for the ſafety of his houſe and goods. Mpnw. 243. 

And if ſuch matliff be invertus ſuper feram, c. ipſe cujus ef quietus 


erit 


ty 
it 


. 


erit de facto. By the ſtatute: De A. & Conf. Forefla, 6 Ed. 1. 9. 
Alanw. 243+ 
So a little dog unde nibil eff periculi may be kept, tho? he be not ex- 
peditated. Manw. 245. 
So by a ſpecial grant of the king, a maſtiff may be kept within 2 
foreſt, tho? he be not expeditated. Manw. 246, 247. 
80 alſo a greyhound, and a ſpaniel, &c. Manw. 246. 
-So by Ch. de For. 6. lawing of dogs ſhall not be done, but in places 
where it hath been accuſtomed ſince the coronation of H. 2. 
And therefore a maſtiff need not be expeditated within a chaſe. 
Mamnw. 257. 
Nor within any place diſafforeſted, after the diſafforeſtation. Manw. 
258. 
801 if a man be found to have ſeveral dogs not expeditated, he ſhall 
be amerced only 3s. Manw. 263, 4. 
So a man ſhall not be amerced, x is not the owner of the dog, 
tho' he wok the dog by tort, or by bailment of B. who lives out of the 
foreſt, and keeps him in the foreſt ; for 8. ſhall be amerced for it. 
Man. 263. | 


(N) Waſte. 


(N 1.) In cutting of Vert, or Covert. 


| | Y the ff. 6 Ed. 1. Raff. Foreſt, 21. 

(N 1.) What foal be vert. B Vert * be 27 Omni: arbor 
fruftum portans vel non, & antiqua fraxinus in foreſtd & arabili. 

And therefore, all wood and underwood within the foreſt is 
eſteemed vert. Mano. 120. 

Hault boys, which is called overt vert, comprehends all great wood. 
Manw. 121, 

Antient aſhes, and holly trees. Bid. 

South ¶ pro ſoubs ) boys, which is called nether vert, 1 all 
underwood. Bid. 

All buſhes, thorns, gorſe, c. Bid. 

So all hault boys, or ſouth (pro ſoubs ) boys, within any demeſne wood 
of the king is ſpecial vert. Manw. 124. 

90, in the demeſne of a ſubject, all wood which bears fruit. Aſanzw. 
126. 

If any cut the ver? of the forelt within his own land without licence, 
it will be waſte. Manw. 147. 


(N 2.) When cutting it is reſtrained.) By Ch. de For. Regis Canuti, 28. 
Byjco & ſubboſco noftro fine licentia primariorum forefle nemo manum ap- 
ponat. 

And if any offend in cutting of vert within the demeſnes of the 
king, the cart and horſes which carry it away are forfeited, and he 
ſhall be fined to the value of the wood cut. Manw. 124. 

Per leges de For. Regis Canuti, ſiquis illicem aut arborem, que victum 
feris ſuppeditat, ſciderit, prepter ſraflicnem regalis cbaceæ emendet regi 20 s. 
And by Charta de For. 4. ſhall anſwer for waſte, purpreſture, and 
aſſart hereafter made. 

Per Ordin. de For. 6Ed. 1 Raft. Foreſt, 21.  Siquis extra dominicum 
infra regardam ( viz. out of the demeſne of the king, and within the 

precinct 
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precinct in the foreſt,) profernit guercum, fine viſu aut Iiberatione foreft- 
arii, aut viridari debet attacharii per 4 plegios & per viſum viridariorum 
cut a . - 

And therefore, a man cannot cut wood in his own land within the 
foreſt, or deſtroy the coverts, without a view of the foreſter, and 
licence of the juſtices in Eyre. Manu. 136. | 

If it be for fire, it may be cut by view of the foreſters or verderors. 

on. 268. | | | 
3 this is implied by the V. 1 Ed. 3. 2. which enacts, That any, 
having wood of his on in the foreſt, may take the ſame, without be- 
ing attached by an officer of the foreſt, ſo as he do it by the view of the 


ſoreſters. ; 
Tho' it eſcheated to the king, and be then held by the king's patent; 


for the patentee ſhall be ſubject to the laws of the foreſt. Manw. 136. 


So he cannot give, or fell his wood within the foreſt to another, 


without a warrant from the king, or the juſtices in Eyre. Manw. 137. 


And this per Ord de For. 6 Ed. 1. 6. Jon. 270. 

Or make charcoal of the wood there. Manw. 138. 

So he cannot cut for ſale, without a writ of ad quod dampnum. Jon. 
268. 
So a licence by the juſtice in Eyre ought to be ſedente curia, or after 
a writ of ad quod dampnum. Jon. 209. 

And if the officer gives a certificate, that the cutting was no pre- 
judice, when it was a prejudice, he ſhall be fined. {7 274+ 

So per Ord. de For. 6 Ed. 1. 6. Liberatio houſebote & 
boſcus pati puteſl: And therefore he cannot take it without the deliver 
of the foreſters. Manw. 137. | 


So he cannot make a woodward, without a preſcription for it. 


Manu. 138. 


(N z.) When not.] But in a foreſt and chaſe in the hands of 2 


common perſon, the owner of the ſoil may cut his wood, without the 
licence or view of the foreſter, if ſuſhcient vert be leſt. R. Manu. 81. 
K. 12 Co. 22. 2 Cre. 155. 

So in a free chaſe of the king. R. 12 Co. 22. 

So by preſcription, a man may cut timber in his own wood within 
the king's foreſt, without a view of the foreſter. Man. 82. 135 in 
marg. 12 Co. 22, 23. Dab. Jon. 275, 6. R. cont, Jon. 290, Vide Pre- 
ſeription, (F 3.) 

90 he may take houſebote, haybote by the view of the foreſter, with- 
out a licence of the juſtice in Eyre. Manw. 137. 144. 

So an officer of the foreſt may preſcribe to have ſo much wood, to be 
aſſigned by the woodward within the foreſt, for his fuel. Semb. Sau. 5. 

90 upon requeſt to the juſtice in Eyre, an ad quod dampnum goes to 
inquire what damage the cutting will be, and the quantity and value of 
the wood, and upon the return of the writ to the Chancery, or to the 
juſtice in Eyre, he ſhall give a licence to the owner to cut, upon a re- 
copnizance to make fences for ſeven years. Manw. 140. 


So the juſtice in Eyre, without an ad quod dampnum, may write by | 


his warrant to the cfhcers of the foreſt, and upon their certificate that 
it is no damage, grant a licence to the owner to cut his wood, Manw. 
142, | 
Vide peſt. (N 8.) 

(N 4.) 


haybote fiat prout 
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N 4.) What other Privileges the Owner ſhall have. 


So by Ch. de For. 9 H. 3. 13. Every freeman ſhall have in n his 
own wood ayryes of hawks, c. and the honey there found. 

By Ch. de For. 9. Every freeman tnay rake agiſtment in his on 
woods in our foreſt, and his pawnage; and may drive his ſwine through 
our demeſne woods to agiſt in his own or elſewhere, and ſhall not 
loſe them if they tarry one night in the foreſt. Vide pot, (O 1, Sc.) 

By Ch. de For. 12. He may make his own wood, land, or water in 
the foreſt, mills, ſprings, pool, marle, pits, dikes or arable ground 
without incloüng it, ſo as it be not to the annoyance of his neigubours. 


(N 5.) Privilege of the King in the Wood, or Land of a Stranger. 


'The king, or the owner of a foreſt, by his officers, may cut brouſe 
wood for the deer in winter, within the wood of any, infra regardam 


forefle. Manw. 1 38. 


(N 6.) In his own Wood, or Land. 


So the king, in his wood, or lands within his own foreſt, chaſe, or 
park cannot, by commiſſion of the treaſurer, or the Exchequer, ſell any 
coppice or wood, (except windfalls, roots, and dead trees, without 
the licence of the Juſtice i in Eyre. R. Manw. 145. 

Nor can cut dead trees, or carry away windfalls, Oc. except at the 
proper ſeaſon, by the view of the officers of the game. Bid. 

And therefore, before ſail of the king's wood, there ſhall be an ad 


quod dampnum to the warden, or juſtice in Bre, and returned by him. 


Manw. 146. 

So beſore a warrant to cut for. repairs, there muſt be a view and 
eſtimate of the quantum. Jon. 269. 

So one may ſell by the command of the "Hg without a maple li- 
cence for buying hay for the deer. Fon. 27 

So there ſhall be no ſale of the king's — by the juſtice in Eyre, 
without a commiſſion of the treaſurer and Exchequer, R. Manw. 143. 
146. 

yt ſhall wood be cut by the juſtices in Eyre, or other officers for 
repair of lodges, pales, Wc. (above two or three timber trees per annum 
in any foreſt, &c.) without allowance of the treaſurer. Manu. 146. 
Jen. 279. 

So the juſtice in Eyre, or other officer of the foreſt, cannot claim 
dotards, windfalls, &c. as a fee by preſcription ; for it was part of the 
king's inheritance,” and ought to be ſold by commiſſion for the king's 
profit. R. Manw. 144. 

So a grantee or leſſee of the herbage or pannage of a park, c. can 
take only the ſurplus (if there be any) after the deer are ſupplied. 
Manwv. 144. 

But the king's farmer or copyholder, may take timber according to 
the covenants of his leaſe, or the cuſtom, by the view only of the 
foreſter. bid. 

And the king may grant eſtovers in a foreſt, without the view of the 
foreſter, Mano. 144. in marg. 


* 
# 3 


(N 7.) Incloſing of Wood. 


By the common law, the incloſure of all wood, cut by the owner 
| within 
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within a foreſt, ought to be made only for three years, cum parva foſſa 
t& Baſſa haid ſecundum afſiſam forefie. Manw. 82. 8 Co. 138. a: R. 
2 Cro. 156. Jon. 278. | 
And if a deep ditch or high hedge be made, and continues for forty, 
rs, if it were not ſo before, it may be deſtroyed and pulled down. 


2 Cro. 156. 
(N8.) Waſte in the Deſtruction of the Vert. 


If the cutting of vert or covert within a foreſt be waſte, the deſtruc- 
tion of it will be more ſtrongly ſo: And therefore, if a man cut his 


wood within the foreſt by licence, &'c. and afterwards do not incloſe 


the wood with a ſuificient fence, whereby it be deſtroyed by beaſts, the 
deſtruction of the wood will be waſte, Manu. 149. 

So if he cut by licence, but at an unſeaſonable time, whereby the 
wood will never grow afterwards. id. 


(N 9.) In affarting of his Land. 


So it will be more heinous waſte, if a man eradicate his wood, and 
convert his land to tillage, without licence; which waſte is called 
aſſart from the word art, which in French ſignifies to grub up. Manw. 
155. 4 1½/. 306, 307. | 

So if a man convert his wood or land covered with broom, fern, 
heath, or other covert, to paſture and tillage, it will be an aſart. 
AManw. 157. | ; 

So, if he convert meadow or paſture, within a foreſt ſurrounded 
with coverts, to arable, it will be an aſart. bid. 

90 a grant to be quit of aſaris, ſhail be only for thoſe before com- 
mitted. Jon. 271. 289. | 


(N 10.) How Waſte ſhall be puniſhed. - 


If a man commit waſte within a foreſt by cutting, or deſtroying of 
the vert without licence, the wood or the land where the waſte is 
it, and make fine to the king. Manw. 151. 

So if he aflart any wood or land. Manw. 157, 

Tho' the owner had an eſtate of inheritance in it. 

Tho' he die before preſentment of the waſte; for the wood, or 


done ſhall be ſeized into the hands of the king, till the owner replevy 


other land ſhall be ſeized, Sc. till the heir replevy it, and make fine. 


Marw. 151.158. | 
And if the owner or his heir will not pay his fine, the land remains 
in the king's hands for ever. Manz. 154. 158. 

98 fine ſhall be at the pleaſure of the king, or the juſtice in Eyre. 

id. 

But it is uſually proportioned to the offence. Manu. 158. 

And therefore, a preſentment of waſte in a foreſt ought to ſhew 
the nature of the walte, and by whom done, the quantity and value 
of the land, and where it lies. Manw. 152. 158. 

So in lieu of a fine he may compound for an annual rent to the 
king, which ought to be entered upon the records of the foreſt. 
Mar. 1660. | 

So over and above the ſine, he ſliall pay the value of the corn 
growing. Jon. 269. 

5 | By 


By the /. Ord. de Fer. 6 Ed. 1. 4. Siguis inve tus fuerit in dominico 


repis aſſertando, Sc. Corpus debet protinus retineri : Si extra dominicum 


infra rewardum, debet poni per G plegios ; ſi alias, debet duplicare plegios ; 
fi tertio, corpus debet retineri. | 


And therefore, every one who is guilty of gart, and is found in : 


the manner, if it be in the demeſne of the king, ſhall be impriſoned 
till he pay his fine. Manw. 159. 163. | 
If it be in his own land, &c. (and not the king's) for the firſt and 
» ſecond offence, he ſhall find ſureties, and for the third, he ſhall be 
impriſoned till the fine paid. Vid. 
If he be impriſoned, he ſhall be bailable only by the juſtice in Eyre, 
or his deputy. Manw. 159. | | 
But the land ſhall not be abſolutely forfeited for waſte within a 
foreſt, Manw. | 
So, a man ſhall not be taken by a warrant of the Chief Juſtice of the 
foreſt, unleſs he be indicted, or found in the manner. R. Carth. 78. 
And if timber of the foreſt be found in his yard, this is not a find- 
ing in the manner. Per 3 Judg. Helt dub. Carth. 79. 


(O) Privilege within a Foreſt, 
. (O 1.) By Agiſtment. 
GISTMENT is, when a man agiſts, or drives beaſts to de- 


paſture the herbage of a wood or land within the foreſt. 
And by the /. Ch. de For. 9. Every one may agiſt his own beaſts 


(except ſheep and goats) in his own wood or land within the foreſt, 


for a whole year at his pleaſure. (Fide ante, N 4.) 

If he has an eſtate in fee, or tail, for life or years, in his own right, 
or in right of another, he may do it by himſelf, or by his ſervant or 
agent. Man. 193. 2 N | 

So, every inhabitant within a foreſt for hire may agiſt his common- 
able beaſts in the demeſnes of the king within the foreſt from fifteen 
days before. mid/ummer, to fifteen days before Michaelmas, viz. to Holy 
Rod day, by aſſent of the verderors, foreſters, and agiſtors. Manw, 
180. 183. PE 

And therefore, by Ch. de For. 8. A ſwanimote ſhall be holden 
fifteen days before the Heat of St. John the Baptiſi, when the agiſtors 
meet to fawn the deer. Manw. 183. 2 

And there ought to be a commiſſion from the juſtice in Eyre to the 
agilfors, &c. to make an agiſtment, upon which they return what 
they do. Manw. 185. | | 

But a man cannot agiſt his own land with goats and ſheep, though 
the words of Ch, de For. g. are general; for that would be to the 
baniſhment of the beaſts of the foreſt. Mano. 193. 

So, he cannot agiſt with the beaſts of another. 

If an inhabitant of the foreſt agilt his beaſls in the demeſnes of the 
king without licence, he ſhall be/fined. Aanw. 188. 

A foreigner, his beaſts are forfeited. Did. 


(O 2.) By pawnage. 


So, by Ch. de For. g. every one ſhall have pawnage in his own land 
( viz. the maſt of his trees, with ſwine) at his pleaſure, except in land 
adjoining to the land or wood of _ king. Manw. 190. 


VoL, III. And 
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And in his land or wood adjoining to the land or wood of the 

king, after the demeſnes of the king are agiſted. Manw. 191. 

And he may agiſt with another's ſwine, after the king has agiſted 
his demeſnes. 

So, every one, for hire, with aſſent of the verderors, foreſtors, and 
agiſtors, may have pawnage in the demelnes of the * from fifteen 
days before Michaelmas to forty days after, viz. from Holy Rood day 
to St. Martin's. Manu. 184. 5 

But, per Ordin. de For. poftquam dominicie haie agiſtatæ ſunt, licitum 
erit ei, qui boſcum habet juxta dominicum boſcum, tempore pannagii habere 


tot porcos quot per viſum, &c. beſcus pati paſſit, and not before. Manu. 


191. 
(O 3.) By Common. 


(O 3.) When allowed.) So every man, who has a right of com- 
mon by preſcription in the lands of the king, or another within a 
foreſt, ſhall have his common for all commonable beaſts, notwich- 
ſtanding the afforeſtation ; for by Ch, de For. 1. The afforeſtation ſhall 
be, ſalud communid de herbagio & aliis, ilis qui prius habere conſueverunt. 
Manu. 217. | 8 

And therefore, every inhabitant within a foreſt may preſcribe for 
common within the foreſt for his commonable beaſts evt and 
couchant upon his antient tenement, Manw. 221. Jou. 283, 4. 

So, an inhabitant of a town may preſcribe for common, tor com- 
monable beaſts /evant and couchant within the ſame town. Man. 222. 
* So, by ſpecial grant, a man may have common in a foreſt for 
beaſts not commonable: as, for geeſe, goats, ſheep, and hogs. Man. 
220. | 

So, he may preſcribe for common there for ſheep. Cont. Manw. 
220. 222. Semb. acc. Manw. 227. Acc. 4 Inſt. 298. R. acc. 3 Bul. 
213. R. Lut. 81. R. 2 Cro. 155. Acc. Poll. 447. Dub. Hard. 87. 

So, he may have common there pour cauſe de vicinage. Mann, 
221. 224. | 5 

So, he may have common there in groſs, by ſpecial grant. Bid. 

Common of turbary. £ | 


So, he may preſcribe for common in a foreſt, generally, without ex- 
ception of the fence month. LA. 81, K. 3 Lev. 98. 127. Poll. 443. 


(O 4.) When nat] But a man ſhall not have common in a foreſt, 
without charter or preſcription, in reſpect of his inhabitancy there. 
Mano. 227. | | 

So, if the inhabitants of a town may preſcribe for common for 
commonable beaits /evant and couchant in the ſame town, an inhabitant 
of an houſe newly built in the ſame town, being within the foreſt, 
ſhall not have common there; for ſuch building is purpreſture. 
Aſungo. 222. ; kt | 

So, regularly, a man cannot preſcribe for common within a foreſt, 
for beaſts not commonable : as, for geeſe, goats, or hogs. Mam. 
220. 222. | 

Nor can he uſe common there with the beaſts of a ſtranger, 
Man. 223. Jon. 283. | N | 

Nor, within a fence month. Jon. 283. 


So, a eommoner ouz ht ot to ſur-charge the ſoreſt. Jon. 282. 
| Nor 


or 
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Nor ſend his beaſts with a ſtaff- herd, who attends them. 2 For. 282. 
So, by the diſafforeſtation of the land, the common will be loſt. 

R. Hard. 438. Hale cont. if the land was not well put within the 

foreſt at firſt. 

[The right of common in the New Foreſt is abſolutely taken away 
in the incloſed parts whilſt incloſed, and continued in the waſte parts, 
except in fence- month, (fifteen days before, and fifteen days after 24 
Fune,) and winter-heyning (from 11 November to 23 April), and pan- 
nage is reſtrained to the time between 14 September and 11 November 3 


and this tho' the whole 6000 acres is not incloſed. ane. v. 
Kervell, H. 1 G. 3. 2 B. M. 1117.) : 


(P) The Laws of the Foreſt. 3 
T7” 5. laws of the foreſt differ from the common law. Man. 


By 05. de For. 9 H. 3. the laws of the foreſt are reduced to a cer- 
tainty, which were betore arbitrary at the will of the king. Manu. 487. 


(Q ) Officers of the Foreſt. 


(Q 1.) Juſtice in Eyre. 
T H E chief officer of the foreſt is the juſtice in Eyre. Vide 
Fuftices (F). 

5 all aA with him are called capital juſtices of the foreſt. 

So, if the king grant a foreſt, without power to make a juſtice-ſeat, 
It will be only a chaſe. R. 2 Bul. 298. Ville ante (B). 
And in a 9% warrants to have a foreſt and juſtice-ſeat, if the de- 
fendant claim the foreſt, but diſclaim to have the juſtice- ſeat, there 
ſhall be | Judgment againſt him. K. 2 Bul. 298. | 


(Q 2. ) Verderor. 


In every foreſt there are uſually four verderors, ſo named a viridi, 
or vert. 4 List. 317. Manw. 403. 

The verderor is a judicial officer of tlie foreſt, choſen by force of 
the king's writ in full county, and ſworn to maintain the laws of the 
foreſt, and to view, receive, and inrol the attachments, and preſent- 


ments of all treſpaſles within the foreſt, of vert and veniſon. 4 Inft. 


292. Manu. 403. 
And all the rolls ought to be in parchment, not in paper. Jon. 267. 
And ought to be ſealed before delivery; but one ſeal with aſſeut of 
all is ſuſſicient. Jon. 268. | 


(Q. ) Regarder. 


The regarder or ranger is a miniſterial officer of the foreſt, ſworn 
to make regard there as uſual, to view and inquire of all offences 
within the foreſt in vert or e and of concealments, or defaults 
of the foreſters, or other officers of the foreſt. Manw. 49. 

And he ſhall be made by the king's patent, or' by the chief juſtice 


in eyre, or, upon a writ to the ſheriff to make a regard of the foreſt, 
he ſhall be choſen in the county. Manw. 429, Jon. 266. 


If the preſentments by the regarders are inſufficient, they ſhall be 
ſined; for by the articles ſent to them with the writ of ſummons, 
they are directed what ought to be * and in what manner. 


Jon. 268. 274, 5+ 
„ (Q.) 
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(Q 4.) Foreſter. 


The foreſter is an officer ſworn to preſerve the vert and veniſon 


within his walk, to guard the vert and veniſon there, not to conceal 


but to attach all offenders, and to prefent the offences and attach- 
ments at the next court of attachments, or ſwanimote. Manw. 428. 
And to ride with the king, and conduct him in his hunting. Jon. 
278. 
"fo take care of the lawing of the dogs. . fon 288. | 
[The foreſter may arreſt any man who kills or chaſes any deer 
within the foreſt, if he be taken with the manner within the foreſt, 
or be indicted before the ſwanimote, and may detain him till he find 


pledges to appear before the juſtice in eyre, but if he offer ſufficient | 


pledges he ought not to be impriſoned. 4 nf. 290.] 

[And if then impriſoned he may have a writ of habeas corpus ex de- 
bito juflicie : or he may be bailed by a writ de homine replegiando, di- 
rected cuſlodi foreſſæ, he finding 12 pledges. 4 1ſt. 290.] 


(Q 5.) Woodward. 


A ſubject, who has land within a foreſt, according to ufage, ought to 
have a woodward, and if he does not appear at the juſtice-ſeat, the 
wood ſhall be ſeized into the king's hands, till he make fine and re- 
plevy it, and if he do not replevy it within a year, it ſhall remain in 
the king's hands for ever. Jon. 266. | 

If wood, part of the king's demeſne within a foreſt, be demiſed to 
another for years, the leſſce ſhall find a woodward; and if he does 
not appear, the wood and oflice ſhall be ſeiſed. Bid. 

And after ſeizure, no-claim of the owner ſhall be heard till he re- 
plevy the wood. Fon. 267, 268. | 


(Q 6.) Agiſtor. 

The agiſtor is an officer within the foreſt, who ought to preſent 
treſpaſſes made by beaſts in the foreſt, Fon. 280. [Vide Sir Edward 
Ceke's deſcription of an agiſtor, which differs ſomething from this. 
4 Inſt. 293-] | | | 

If the ſame perſon has ſeveral offices in the foreſt, thoſe may be 
ſeized que intendere non poſſit. Jon. 266. 

So, if a town, &c. has a patent to be quit of ſervice in a foreſt, it 
mult ſerve till its claim be allowed by the juſtices in eyre. Jon. 267. 

If any preſent what does not belong to his office he ſhall be fined. 
Fon. 280. | 


(R) The Courts of the Foreſt. 


(R 1.) The Juſtice-Seat. 


(PHE juſtice-ſeat is held before the chief-juſtice or his deputy 
or deputics, whom he is empowered to make by ff. 32 H. 8. 
c. 35. and who by that ſtatute are veſted with the ſame powers as the 
juſtice himſelf. Vide zuftices (F,). | | 
[But this court cannot be held but from three years to three years, 
and muſt be ſummoned at leaſt 40 days before its fitting, and two writs 
iſſue, one to the ſheriff to ſummon all who ought to attend within his 
county; which ſee 4 1/7, 310, The other to the warden cuſlodi 


Foręſtæ 


af 
IE 


forefle domini regis vel ejus heum tenenti in eadem. Which latter con- 
fiſts of two parts: firſt, to ſummon all the officers of the foreſt, and 
that they bring with them all the records, &c. Secondly, all perſons 
who claim any liberties or franchiſes within the foreſt, and to ſhew 
how they claim the ſame. | | 
At the juſtice-ſeat, after the commiſſion read, the officers of the 
foreſt, frecholders, and all who ought to appear, are demanded, and 
then a jury out of the freeholders is ſworn, and a charge given to 


* 


them. Manw. 509. | | 

But the court may adjourn to another place in the county before 
demand, and may be demanded there. Fon. 347. Ws 

All offences, which concern vert or veniſon within the foreſt, are 
inquirable at the juſtice-ſeat, and not elſewhere out of the foreſt, 
- 7 © oy CO, | 

And therefore, all rolls of offences preſented at a court of attach- 
ment, or indicted at a court of ſwanimote under the ſeal of the ver- 
derors, ought to be preſented at the juſtice-ſeat. | 

And the matter of fact contained in ſuch rolls, whereof any one is 
convicted by the ſame rolls, cannot be traverſed nor diſcharged, ex- 
cept by matter ſubſequent conſiſtent with the fact, which may be 
pleaded thereto at the juſtice-ſeat ; as, a pardon, a releaſe, &c. R. 

on. 347. | 

So, if the roll contain, that A. was indicted and convicted before the 
verderors at the ſwanimore of cutting trees within the foreſt, A. ſhall 
plead at the juſtice-ſeat, a grant of lands within the foreſt, upon which 
the trees grew. Jon. 347. | 

Otherwiſe, if the grant does not mention the trees to be within the 
foreſt. Bid. 

[But an indictment or preſentment before the chief juſtice of the 
foreſt at a court of the juſtice-ſeat by a jury, and not found in the 
ſwanimote, may be traverſed, 8 Edu. 3. Hinere Pickering 147. a. be- 
cauſe it is preſented but by one jury. 4 /. 291.] | WS 

So, the jury, charged at the juſtice- ſeat, ought to preſent all offences 
committed within the foreſt ſince the laſt juſtice-ſeat, and how they 
have been proſecuted, or puniſhed by the officers of the foreſt. Manw. 

og. | | 
g . the cutting of trees, building of houſes to the nuiſance of the 
| foreſt, &'c. Jon. 348. | | 7 
And the reeve, and four men of the towns ought to attend till pre- 
ſentment made. 2 297. Ws 
So, the juſtice-ſeat may fine for contemptuous words. Jon. 274. 
Or, for words at the ſwanimote before the juſtice-ſeat. Bid. | 
After preſentment, the party may confeſs and ſubmit to be fined. 
Ton. 268. | | x 
7 And he ought to plead preſently, for the proceſs is de hora in horam. 
* Ton $08. : ; | | 
. If there be a claim at the juſtice-ſeat of any privilege or exemption, 
c after the charter read, the court allows or diſallows, without a demur- 
rer, Oc. by the attorney-general. For. 272. | 
Or, the party himſelf may diſavow. 2 288. 
So, if a claim be made and not proſecuted, it ſhall be diſallowed. 


Jen. „ : | 
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If the party proſecute his claim, he muſt make a good title to it. 


on. 294- 
If a ee at the juſtice- ſeat be erroneous, a writ of error lies in 


'So, if the juſtice- ſeat allows an unlawful claim, thers may be re- 
dreſs, if the record be removed into B. R. by a certiorari, called a 
venire facias recordum. Man. 526. 4. Inſt. 294. | 

So, if it diſallows a claim, which ought to be allowed, there ſhall be 
a writ de libertatibus allocandis directed to the juſtice of the foreſt. 


(R 2.) The Swanimote Court. 


The ſwanimote is derived from mote, which ſignifies a court, and 
ſwaine, which ſignifies a freeman; and therefore imports a court of 
freeholders within a foreſt. 4 Inff. Man. 462. 

In this court the verderors are the judges. Manw. 462. 

And tho' the warden, or his deputy, or lieutenant, ſometimes ſit in 
court, yet they are not the judges there. Man. 462, 463. 

By the ff. Ch. de Fer. 8. the ſwanimote court ſhall be held only fer in 
anno, viz. fifteen days before Michaelmas, about the feaſt of St. Martin 
in winter and in the beginning of fifteen days before the feaſt of &.. 
Fohn the Baptiſi. 

And all the officers of the foreſt, and freeholders within the foreft, 
ought to appear there. Mann. 467. | 
If any one does not appear, his default ſhall be enrolled, and he ſhall 
be amerced upon the oath of the officers by the verderors and ſteward 
of the foreſt ; and the amerciament ſhall be affeered, and afterwards 
eſtreated by the verderors to the chief warden or his deputy, or to the 
beadle of the foreſt, to be levied by diſtreſs ; or the verderors may 
certify the default to the Juſtices of the foreſt, who ſhall make a writ to 
the warden or ſheriff to levy it, or may eſtreat it in the exchequer, and 

proceſs ſhall iſſue to levy it. Man. 469. 

The diſtreſs ſhall be for the amerciament for his default, and alfo 
that he appear at the next ſwanimoie. AManw. 470 

It may be upon his goods or lands within the foreſt, or lands out of 
the foreſt, which belong to him as an officer of the foreſt. 2ſanw. 471. 

If it be returned by the chief warden or bis lieutenant, that he has no 
lands or goods, whereby he may be diſlrained, there ſhall be a teflatum diſ- 
tringat by the jultices of the foreſt to the ſheriff to diſtrain him within 
his county. Man. 471 | 
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Goods and Chattels. 


Fw Bicns per Totum. — Chancery, (4 W 5. 28 Prohibition, (F 5.) 
— Treſpaſs, (A 1.—B 4.) 


Chattels Real. 
Vide Biens, (A 1.)—Chancery, (4 G. 2, 5.) 


Chattels Perſonal. : 
Vide Biens, A 2.) CFancery, (4 G. 1.) 
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County Palatine of CHESTER. 
Vide Franchiſes, (D. 4, Kc.) 


Chamberlain of CHESTER, 
Vide Franchiſes, (D 5.) 


Chief Juſtice of CHESTER. 
Vide Franchiſes, (D 6.) 
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(A) Highway. 
(A 1.) What ſhall be. 


W H AT ſhall be ſaid to be a private way, and what an highway, 
depends upon common reputation, 1 Vent. 189. Vide poſt, 
(D 1, Sc.) 

A way to a market, a great road, &c, common to all pallengers, I is 
a high-way. Per Hale, 1 Vent. 189. 

A navigable river is in the nature of a highway. 

And if the water alters its courſe, the way alters, Per Thorp, 
22 H. 93. 

If a high-way lies in an open field, and paſſengers uſe to turn out 
of the great track when it is foundrous, theſe outlets are part of the 
high-way. N. 1 Kol. 390. J. 10. 

And if ſown with grain, paſſengers may ride upon the corn. Bid 

But if a man aſſigns a way, becauſe the highway is foundrous, out 
of his own ground, that does not become the — unleſs it be 
done by the king's licence upon an ad quod. damnum. R. Cre, Cor: 
267. [Vide 1 Bur. 465.] 

Tho' an inquiſition upon an ad quod dumnum finds, that i it is no 
damage to the king to grant a licence; if the licence be not granted, 
R. Cro. Car. 267. 

[A general way, and a private way by preſcription, are inconſiſtent, 
and cannot be claimed together. Chichefter v. Lethbridge. C. F. E. 
11 Geo. 2. Willes 71.] 

[Preſcription for a right of way for A. and others, (not naming 
them,) is uncertain, and bad even after verdict. Did.) 


3 2 preſcriptive right of way for coaches, &c. is good after verdict. 
id.] 


(A 2.) To wham the Soil and Proſits belong. 


The king has only paſſage in the highway for him and his ſubjects. 
1 Rol. 392. J. 3. Bro. Chimin, , 10. 


* the freehold and ſoil belong to the 8 of the leet. 1 Rel. 
392: h, 5. 
0s: | And 
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And he may have an action for digging the ground there. 1 Rol. 


92. J. 8. . 8 
: Yet the trees in a highway generally belong to the proprietors of 


the ſoil, ex utraque parte. R. 1 Rol. 392. J. 13: Bro. Chimin, 15. 


1 Brownl. 42. 

But the lord of the leet may preſcribe for the trees there. 

And by ſome it is ſaid, that the trees belong to him. Per Cur. 
27 H. 6. 8. a. | | 

80, the lord of a rape may preſcribe for all the trees in the highway 
within his rape, tho' he be not lord of the manor. R. 1 Rol. 392. 
4 15. 

it a man be owner of a cloſe by which a highway lies, the trees 
belong to him. Bro. Chimin, g. 

[If a man ſets out a highway, yet the property of the ſoil remains 
in him, and he may maintain treſpaſs for reſting the end of a bridge 
on it. Lade v. Shepherd, H. 8 G. 2. Str. 1004. ] 

So, he may recover it in ejectment, ſubject to eaſements ; and he 
has a right to the freehold, and all profits above and under ground, ex- 
cept only to the right of paſſage. 1 Bur. 143. 147.] | 


(A z.) How it ſhall be uſed. 

If a carrier carries an unreaſonable weight with an unuſual number 
of horſes, it will be a nuſance to the highway, by the common law. 
R. Mar. pl. 210. 

So, if a man eres a gate acroſs a highway, it will be a nuſance. 

Tho! it be not locked, but opens and ſhuts Treely. Per 3 J. Cro. 
cont. Cro. Car. 184. | | | 

Or, if he puts his wood ſtack in the ſtreet before his houſe, accord- 
ing to the antient uſage in the town, and leaves ſufficient paſſage for 
travellers. R. 2 Cro. 446. 


(A 4.) How it ſhall be repaired. 

If a highway wants repair. the pariſh of common right ought to 
repair it. Mar. pl. 62. 1 Vent. go. per Hale, 1 Vent. 183. 189, 
[2 Term Rep. 106. ] 

IIf there is a road thro' common fields from A. to B. an act of par- 


liament for incloſing, c. and the commiſſioners direct that there 


ſhall be a road from J. to B. thro' the allotment of C. D. who incloſes 
the road on both ſides, he is not bound to repair, but the pariſh re- 
mains liable. Rex v. Flecknow, H. 31 G. 2. 1 B. M. uk | 

And therefore an indictment againſt any perſons of the pariſh, ſeve- 
rally, (hall be quaſhed. Mar. pl. 71. | 

If a pariſh is indicted, it mult be laid, that the road is within the 
pariſh, or that it is obliged to repair, Rex v. All Saints, P. 8 G. 2, 
B. R. H. 105. Coop. 111. 

[The breadth of the road ſhould appear, that the court may ſet a 


proper fine. bid.) 


[The burthen of repairing may, from time out of mind, have been 
on ſeparate diſtricts pf a pariſh for the ſeveral parts of a road lying 
within the reſpective diſtricts. Vid. Doug. 421. ] | 

If a townſhip is indifted for not repairing, it muſt be averred that 
time out of mind they have repaired. Rex v Marton, T. 11 & 12 
G. 2. Andr. 376.] 

| [And 
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[And in what manner they are bound to repair. 5 Bur. 2700.] 

[By ff. 13 G. 3. c. 78. / 45+ if the means pointed out by that act 
be not ſufficient for the repair of the highways within the pariſh, town- 
ſhip, or place within which ſuch highways are, an equal aſſeſſment ſhall 
be made on the occupiers of lands, &c, within the pariſh, &c. by order 
of the juſtices, ] 5 

[And by / 47. if any fine, iſſue, or penalty impoſed on any pariſh, 
Sc. be levied on any inhabitant, &c. of ſuch pariſh, &c. on complaint 
of ſuch inhabitant to the juſtices at their general or ſpecial ſeſſions, 
ſuch juſtices ſhall, by warrant, &c. cauſe a rate to be made for reim- 
burſing ſuch aps] : | 

[If a pariſh conſiſting of two diſtricts, which are bound to repair 
ſeparately, be convicted for not repairing the road in one of the diſ- 
tricts, the other diſtrict having no notice of the indictment, the court 
will conſider it as being ſubſtantially the conviction of the one diſtrict ; 
and if the fine be levied on an inhabitant of the other, will grant a 
ſpecial mandamus for a rate to be levied on the diſtrict bound to repair 
the indicted part of the road. Doug. 421. ] 

[If the inhabitants of a townſhip, bound by preſcription to repair 
the roads within the townſhip, be expreſsly exempted by the provi- 
ſions of a road act from the charge of repairing new roads to be made 
within the townſhip, that charge muſt neceſſarily fall on the reſt of 
the pariſh. 2 Term Rep. 106.] | 

[The preſentment of the jury muſt ſay that the way is out of repair. 
B. R. H. 105.] | | 

[IF the indictment is for not paving, it is bad; they are not bound 
to pave, but to repair. bid.) 

[If a pariſh lies in two counties A. and B. and the place out of 
repair in A. the inhabitants of that part of the pariſh which lies in A. 
muſt be indicted, and not the whole pariſh. Rex v. Weſton under 
Penyard, H. 10 G. 3. 4 B. M. 2507.] N 

[If a pariſh be ſituate part in one county and the reſt in another, 
and a highway lying in one part be out of repair, an indictment againſt 
the inhabitants of that part only is bad, The indictment ſhould be 
againſt the whole pariſh. Rex v. Clifton, H. 34 Geo. 3. 5 T. R,. 


498. ] of | 
f: The commiſſioners appointed by ,. 6 Geo. 3. c. 78. (an act for 
dividing and encloſing certain lands in the pariſh of C.) which enacts 
that the public roads to be ſet out by them ſhould be repaired in ſuch 
manner as other public roads are by law to be repaired, and that the 
private roads ſhould be repaired by ſuch per/on or perſons as they ſhould 
award, have no power of impoſing on the pariſh at large the burden 
of repairing any of the private roads ſet out in purſuance of the act. 
Rex v. Cottingham, M. 35 Geo. 3. 6 T. R. 20.] ' 
{Under a turnpike act the truſtees had power to turn roads through 
private grounds, making ſatisfaction to the owners; and if they could 
not agree they were enabled, on giving notice to the owners, to ſum- 
mon a jury to aſcertain the damage, and to order ſuch ſum ſo aſcer- 
tained to be paid to the owners. The court of B. R. quaſhed an in- 
quiſition of the jury, and an order of the truſtees under this act, be- 
cauſe it did not appear on the face of the proceedings that any notice 
had been given to the owners of the land, Rex. v. Bagſhaw, T. 


37 Geo, 3. 7 7. K. 363. | 
_ [The 


- 
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[The fame point with regard to the neceſſity of notice was decided 
in the caſe of Rex v. Mayor of Liverpool, T. 8 Geo. 3. 4 Bur. 2244.] 

{Common highway is a good deſcription, without ſaying foot, horſe, 
or cartway ; it is a m_—_— for all things, Rex v. Hatfield, M. 10 
Ga. . . 313. 

[Inditment ſetting forth a highway leading from the hamlet of 4. 
in the pariſh of B. to C. is good; and a certain part of it in the pariſh 
of A. aforefaid, leading from a houſe in ſaid hamlet of A. to a place 
called, &c. containing, c. is a good deſcription of the part out of 
repair. Rex v. Harrow, P. 7 G. 3. 4 B. M. 2090.] 

And an agreement with another, that he ſhall repair, does not 
exempt the pariſh. 1 Vent. go. 189. 

So, the king's grant does not exempt the pariſhioners. R. 3 Med. 
96. | 
But a man may be bound by tenure to the repair of an highway. 
2 Sand. 161. 

And the lien continues though he lays his land open to the high- 
way. Per Keeling, 2 Sand. 161. 

Un an indictment againſt a perſon obliged to repair by tenure, 
ratione tenure is ſufficient, without ſue; ſor it implics ſuch tenure as 
makes him chargeable, Rex v Corroch, T. 5 G. Str. 157. ] 

[But an indictment ſtating that particular perſons ought to repair, 
without averring a ſpecial cauſe for charging them, is bad. 5 Burn 
2700. ] 

[If a perſon indicted for not repairing a road ratione tenure ſubmit 
in order to have a ſmall fine, he muſt pay the proſecutors colts. 1 Bl. 
Rep. 602.] 

(The fine in this cafe is to be paid to the ſurveyor of the pariſh 
highways. 41b:d.] 
lf truſtees under a road act turn a road through an inclofure, and 
make the fences at their own expence, and repair them for ſeveral 

E they cannot be compelled to continue ſuch repairs unleſs there 

e a ſpecial proviſion in the act for that purpoſe : and if no other pro- 
viſion is made by the act, the owners on each ſide are bound to repair 
the fences. 2 Term Rep. 232, 3. 

[By fat. 13 G. 3. c. 78. „. 5 Surveyor ſhall inform two o juſtices, 
on oath, what roads are to be repaired by tenure, c. and they ſhall 
limit a time for repairing them; if not done, they ſhall preſent it at 
quarter ſeſſions, who may order proſecution at the general expence of 
the limit.) 

(By fat. 13 G. 3. c. 84. J 62. Turnpike truſtees may agree with 
perſons liable by tenure to repair, and make them reaſonable allow- 
ance out of tolls, ] 

So, by preſcription he may be bound to repair W his 8. 
Mar. pl. 71. 

So, if a man incloſes his land in a common field, ex utraque parte of 
an highway, he ſhall be bound to the repair by reaſon of the encroach- 
Pers tho' he was not liable before, R. Cro. Car. 366, 1 Rol. 390. 

J. 30. Jon. 296. 

And he ought to make a good way, and maintain it for all carriages 
as well as horſes, at his own charges; and it is not ſulſcient that 
jt is better than it was before. R. Cre. Car. 366. | 
So, if a man incloſes againſt one fide of the way only, where there 

| | Was 
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| was an ancient incloſure, againſt the other, he ought to repair the 
| whole. Per Keeling, 1 Sid. 464. | . 3 
| But if a man incloſes only one fide, where there was no incloſure on 
| the other, he ſhall be bound to maintain only a moiety of the way, 

8 id. 6 5 a ; ; 2 2 F Er 
: And if a man, bound by reaſon of incloſure, lays his land open 
again, he ſhall be excuſed. Per Keeling, 2 Sand. 160. 

The occupier is bound to the repair of the highway, not the owner, 
R. 1 Rol. 390. l. jo. . . 

B. R. will grant information againſt inhabitants for not repairing. 

Rex v Chedinfold, M. 9 G. 2. B. R. H. 159. ] . 

[So, if they have repaired only with faggots covered with earth, 
when they might have had ſtone two miles off. 16id.] | 


(B 1.) Bridges in an Highway. 


N NE can be compelled to make a bridge in an highway, where 
there was not one before, unleſs by act of parliament. 2 nfl. 
0 


"Ou IE | | 
| By the ff. Magna Charta, 9 H. 3. 15. Nulla villa nec liber homo 
diftringatur facere pontes, niſi qui de jure facere conſuevit temp. H. 2. 

So, no one can erect a public bridge, without licence, and an ad 
quod damnum. 1 Sal. 12. | = 

So, a county cannot change a bridge from one place to another, 
without an act of parliament. XR. Mod. Ca. 307. | 


(B 2.) How repaired. 


(B 2.) By whom.) By the common law no one was bound to the 
repair of a bridge, but by tenure or preſcription. ' 2 uf. 700. | 

And if. no one was bound by tenure or preſcription, it ſhould be 
repaired by the whole county. 2 1nff. 701. 1 Kol. 368. J. 10. Cre. 
Car. 365. DE | 

Or, if it lies in a franchiſe, by the whole franchiſe. 2 nf. 701. 

Or, if part in one county or franchiſe, and part in another, each 
ought to repair as much as lies in dt. 2 1. 701. And this is now 
confirmed by /. 22 H. 8. 5. . b | 

Tho' the ſeſſions charge only one vill for the whole. R. 1 Sal. 359. 

But the terre-tenants on each ſide of an highway are not bound to 
repair a bridge in it. 2 l. 700. | 

So, if a man erects a public bridge, he is not bound to repair it. 
2 Iiſt. 701. 1 Sal. 359. 

Nor if he voluntarily repairs it once or twice; for that is only evi- 
dence againſt him of a lien by preſcription, if he cannot ſhew who 
ought to repair. 2 It. 700. [The county or riding mult repair it. 
2 Bl. Rep. 685. J | * 

So an uſage by the anceſtor does not bind the heir to repair, with- 
out a lien and aſſets. Bid. 8 
| Yet a corporation ſole or aggregate may be bound to repair by 
uſage and preſcription, without more. 2 Inft. 700. . 

And if a man, bound by tenure, ſells part of the land to one, and 
Part to another, each may be charged for the whole. Jon. 273. 


R. 1 Sal. 358. ; 
Though 


* 
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Though the land bound comes afrerwarils to the king, R. 1 Sal. 


8. 
” But he ſhall have a writ de cnerando pro rata portione againſt the 
other. 2 Iii. 700. Hard. 131. Dan. 744. | 

So, if an owner of a mill make a channel to it acroſs the highway, 
and a bridge there, which is uſed as a public bridge, he ſhall be 
bound to the repair. R. 1 Rel. 368. J. 15. Semb. Cro, Car. 365. 

Yet a private bridge, which comes to the public benefit and uſe, 
ſhall be repaired by the public. Mod. Ca. 307. 
[So, where a bridge for carriages was built in the room of a foot- 
bridge which had been immemorially repaired by a townſhip, the 


county was held liable. 5 Burr. 2594.] 


(B 3.) Remedy for not repairing. 


(B 3.) By the common law.] If a bridge wants repair by the com- 
mon law, the remedy was by preſentment before B. R. or juſtices in 
Eyre. 2 Inſt. 701. | C 

Or, before commiſſioners of Oyer and Terminer, bid. 

Or, before the ſherilF in his tourn, or in the leet, id. 

Or, before the ſheriff by commiſſion ; but this is now taken away 
by #. 28 £4. 3.9. 2 Inf. 701. F. N. B. 127. E. 77 

[The ſeſſions impoſe a general rate, and order the officers to make 
a particular aſſeſſment and collect it. Rex v. Middleſex, H. 41 G. 2. 
Andr. 101.) 

It is not neceſſary that the order for the aſſeſſment of the repair of 
2 county bridge ſhould ſet forth that it is preſented by whom the 
bridge ſhould be repaired ; for the only matter neceſſary to be pre- 
ſented is, that it is a public bridge, and out of repair. Rex v. Mid- 
aleſex, H. 11 and M. 12 G. 2. Andr. 101. 285.] 

Or, there may be an information exhibited for not repairing. 2 Lev. 
112. 1 

[Information in B. R. lies, notwithſtanding the fat. 22 H. 8. 5. 
and 1 Ann. 18. Rex v. Inhab. Civ. Norzvici, P. 5 G. Str. 177.] 

If it is a private bridge to a mill, Sc. he that has the paſſage may 
have a writ de ponte reparando againſt him who ought to repair it, 
F. N. B. 127. D. 2 J. 781. : 

To an information or indictment for not repairing, if the defend- 
ant pleads Net Guilty, he ſhall give nothing in evidence, but that the 
bridge is repaired. Per Holt. 

If he pleads, that another ought to repair, he ought to ſhew for what 
cauſe ; viz. ratione tenure, by preſcription, Wc, Cro. Car. 366. 

And if he alleges, that it is a new bridge erected for the benefit of a 
mill, it 18 not ſufficient to take by proteſtation that it is not an ancient 
bridge; for that is the ſubſtance, and ought to be directly anſwered, 
R. Cro. Car. 365. . 

If the defendant alleges, that A, ought to repair, &c. abſque hoc 
that the county cught, the attorney-general may reply, that the county 
ought, abſque hoc that A, ought, and tender iſſue upon it. 2 Lev. 112, 


B 4.) By fatute lau.] By the /. 22 H. 8, 5. confirmed by the 


A. 1 Ann. 18. Juſtices of peace of a county, franchiſe, &c. or four of 


them (one quorum) ſhall have power at quarter-ſeſſions to hear and de- 
termiue all annoyances of bridges brokeu in highways, 1 
5 | +4 | : And 
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And to make ſuch proceſs and pains, on preſentment before them, 
againſt thoſe, who ought to be charged with making or amending 
ſuch bridges, as B. R. uſes to do, or as they ſhall deem neceſſary. 

And if not known who ſhould repair, &c. the bridge, or ſuch part 
as lies in a town corporate, ſhall be repaired by the town; if out of 
the corporation, by. the county; and four juſtices of peace (one 
quorum) may ſummon the conſtables, or two inhabitants of every 
pariſh, and tax all the inhabitants for the repair, &c. and deliver a 
roll of the names and ſums to the collectors of each hundred, who 
may levy by diſtreſs and fals, &c. = | 

And four juſtices of peace (one quorum) may appoint two ſurveyors 
to ſee the repairs, to whom the collectors ſhall pay the money, and 
they ſhall all account to the juſtices of the peace, or four (one quorum) 
at the ſeſſions, and on refuſal be committed without bail till they do 
ſo, allowing reaſonable charges. | | 

And if the perſon, who ought to repair, Sc. dwell in another 
county, the juſtices of peace may ſend the ſame proceſs, as if in the 
ſame county, which all ſheriffs, &c. ſhall execute. | 

And four juſtices of peace (one guorum) may uſe the ſame methods 
for repair of 300 feet at each end of bridges when out of repair, as for 
repair of the bridges. * 3 | | 

By the ff. 1 Ann. 18. Juſtices at the quarter-ſeſſions ſhall lay ſuch 
ſum on each pariſh as it hath uſually been aſſeſſed at, which ſhall be 
levied by the conſtable or other perſons as the juſtices ſhall direct, and 
by them in (ix days paid to the high conſtables, and by them in ten 
days to the treaſurer, for repair of the bridges. 25 — 

Such aſſeſſment to be levied by diſtrefs and ſale, on non-payment 
in ten days aſter demand. | 

By the /. 22 H. 8. 5. Juſtices of peace have no authority, except 
of public bridges, not of private. 2 Ii. 701. 3 

Juſtices of peace of the county have no cognizance of the repair of 
bridges within a franchiſe, borough, or city, if there are four juſtices 
there (one quorum). 2 Iuſt. 702. ; | 

But if there are not ſo many jultices of peace in the franchiſe, then 
the juſtices of the county ſhall inquire of the bridges there, if the 
franchiſe be not a county by itſelf. 1bid. | "1 
3 And if it be a county by uſelf, then no remedy but by common law. 

id. ; 
JIuſtices of peace ſhall have juriſdiction of a common bridge in a 
common ſtreet, as a nuſance, though it be not in an highway. 1 Sal. 


4 


59. ; | 
If it be known who ought to repair any bridge, by the /. 22 H. 8. 
5- the juſtices of peace ſhall iſſue the ſame proceſs as the juſtices of 
B. R. 2 Inſt. 502. | 
And fo, for rebuilding, if neceſſary, as well as repairing. Bid. 
If it be not known who ought to repair, it is well, for the ſecurity 
ol the juſtices of peace, that the grand inqueſt preſent the bridge in 
decay, Sc. & quod neſcitur qui, &'c. 2 Inſt, 703. | 
If it be not known who ought to repair, it thall be at the charge 
of the county, c. 1 Rol. 308. I. 10, Vide ante, (B 2.) 
And this act of 22 H. 8. 5. ought to be executed by four juſtices 
(one quorum) or more. 2 Inſi. 703. | ; 
And it is good to do it by more, otherwiſe if one dies, or is put 
out 
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out of the commiſſion, the three others have no other authority to 


proceed. 2 Inft. 703 
It is ſafe, that — proceedings of tlie juſtices of peace upon this 


ſtatute be at the general ſeſſions of the peace. 2 Int. 705 


The juſtices of peace cannot tax, without aſſent of hs conſtables 


or inhabitants. 2 ft. 704. 
And therefore, they ought at the general ſeſſions, where the con- 


ſtables are preſent, to call them, or by warrant ſummon them, or two 
inhabitants, at a certain place and time for that purpoſe. 2 In}l. 7og. 


in mar 
The tax maln not be impoſed upon the pariſh, in general, for then 


any inhabitant might be diſtrained for the whole, but upon each in- 


habitant by himſelſ. 2 Iuſt. 704. 
And here all privileges and exemptions, tho? by parliament, are 


taken away. Bid. 
Every houſeholder is an W e but not a ſervant, &c. tho he 


has a perſonal reſidence. 2 It. 703. 


Every one who has an houſe and ſervants there, tho' he reſides in 


another county. id. 


So, a man dwelling in another county, who occupies land there. 


2 Inſt. 102. 

So, a corporation, which occupies land in another county, is an in- 
habitant there. 2 Iuſt. 503. 

80, an infant, who has an houſe, or holds land there. Bid. 

80, a man, who holds land there in right of his wife. Bid. 

The collector of every hundred ſhall 6 a roll indented, under 
the ſeal of four juſtices of peace. 2 I. 

The collector may diſtrain for the tax, . the land or goods of 
the party, at any place within the hundred. 2 J½. 705. 

If the tax be not paid upon demand, it 1s a refuſal, tho? it was not 
expreſsly denied. Bid. 

One of the collectors, with the aſſent of the other, may diſtrain 


and ſel]; for that is the diſtreſs of both. id. 


The ſurpluſage upon a ſale ſhall be returned to the owner. Bid. 


None can be compelled to make a new bridge, where there was 


not any before, except by act of parliament. 2 JI. 701. 
[By 12 G. 2. c. 29. C 13. no part of the county rate fhall be ap- 
plied to repair bridges, but on preſentment of the grand jury.] 
[And by J. 14. the quarter ſeſſions may contract for their repairs 
for ſeven years, at an annual ſum.) 
[By at. 14 CG. 2. c. 33. quarter ſeſſions may purchaſe lands to 
build county bridges, not exceeding one acre for each bridge.) 
[Thoſe who are bound to repair a bridge are bound to widen it, if 


the exigencies of the public make it neceſſary. Rex v. Cumberland, 


A. 35 Gee. 3. 6 T. R. 194. 


(C) Surveyors for the Highway. 
(C 1.) How choſen. 


KY te ©. 2 & -23::23. & XM. 8. On T r or Wedneſday in 
Eaſter week, 0, by the /. 22 Car. 2. 12. on ſome day in Chrift- 
mas week, and by the fl. 3 & 4 (or 3) V. & M. 12. on 26th De- 


cember, unleſs it be Sunday, and then the 25th, The conſtables, 
church- 
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churchwardens, &c. ſhall chuſe two ſurveyors for a year to amend 
the highways leading to market towns, who refuſing ſhall pay 20s. 
Shoe. | 

By the „. 3 & 4 (or 3) V. & M. 12. The. pariſh ſhall aſſemble 
and make a liſt of ſuch inhabitants, who have 10 J. per annum in their 
own or their wife's right, 1007. perſonal eſtate, or farm 30 J. per 
annum, or if no ſuch, of the moſt ſufficient, and return the liſt to the 
juſtices of peace at ſpecial ſeſſions, 3d January, or, if Sunday, the 4th, 
or in fifteen days after, of which ten days notice ſhall be given to the 
pariſh ; and the juſtices ſhall by warrant under hand and ſeal appoint 
one, two, or more out of ſuch liſt to be ſurveyors for next year; which 
nomination ſhall in fix days be notiſied to the perſons choſen, by the 
conſtable or ſurveyor, by leaving the warrant or a copy at their place 
of abode. And if any refuſe the office, they ſhall forfeit 5 /. each, a 
moiety to the informer, a moiety to the repair of the highway, to be 
levied, on the oath of one witneſs, by warrant of two juſtices of 
peace by diſtreſs and ſale, &c, And then the juſtices ſhall nominate 


another fit perſon, who on notice, &c. refuſing, forfeits 5 J. Cc. And 


the conſtables, churchwardens, and ſurveyors not returning a liſt for- 


feit 205. each, to be levied, &c. 


[By flat. 13 G. 3. c. 78. On 22d September the conſtables and 
houſholders aſſeſſed to public rates ſhall name ten inhabitants, who 
have each 10/. a-year lands, or 100 J. perſonal, or occupy lands of 
301. a year; or for want of ſuch, the moſt ſufficient inhabitants 
and in three days the conſtable ſhall tranſmit a copy to a juſtice near 
the place, and ſhall deliver the original to the ſpecial ſeſhons for the 
highways, next after Michae/mas quarter ſeſſion, and ſhall in three 
days give perſonal notice, or leave notice in writing to the perſons 
named. Juſtices to give ten days notice of their ſpecial ſeſſions, and 
to name what ſurveyors they think ht from the liſts, if they think 
them qualified; if not, from other ſubſtantial inhabitants or occupiers 


of lands living within three miles of the place, in the county. Con- 


ſtables to give perſons appointed notice, by ſerving the warrant in 
three days. If he accepts, he is ſurveyor for the year enſuing. 
ſuſtices to give them a charge. Perſon named in the liſt, not accept- 
ing, if appointed, in fix days, forfeits 5 J. Perſon not in the liſt, but 
appointed, not accepting, forfeits 50s. No perſon ſerving can be 
again appointed (without conſent) in three years from ſuch appoint- 
ment and ſervice. } Wy 

[If no liſt returned, or if the perſons appointed refuſe, the juſtices 
ſhall at that or a ſubſequent ſeſſions, in a month, appoint another 
perſon to be ſurveyor, with ſalary out of forfeitures, not exceeding 
one- eighth of a ſixpenny afleſſment.] | 

If conſtable does not make liſt, and return it and the duplicate, 


and give the notices, and ſerve the warrants, and return the amount 
of the afſeſſmen:, if required, he forfeits 40 J. for every default.] 


[J. 2. If ſurveyor with ſalary is appointed, a ſubſtantial inhabit- 
ant thall be appointed his aſſiſtant; if he refuſes to accept, he forfeits 
505.3 and ſo another, under like forfeiture ; and then a third, who 
all have thoſe two forfeitures, and further ſalary, if ' neceſſary. 
Aſſiſtant ſerving, cannot be appointed aſſiſtant in three years from his 
firſt appointment, without conſent. ] 01 

LV 3- Surveyor with ſalary, not reſiding in the place, ſhall 2 
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bond to account; and ſo by ff. 13 G. 3. c. 84. J. 65, ſhall treaſurer 


and ſurveyor of turnpike.) x : 
f 4. aſſiſtant is to aſſiſt in calling in and attending the ſtatute- 


duty, in collecting compoſitions, Sc. and aſſeſſments, making and 
ſerving notices, to account for money received to ſurveyor, or in de- 
fault forfeits double value; and for every wilful neglect of duty, fot- 
feits from 5 J. to 405. ſhall pay ſums above 40. on ſurveyor's order 
in writing. Surveyor not reſponſible for money not received by him, 
or paid by his order. ] 7 „ 

: 5. Two: thirds of the pariſh-meeting may agree with a perſon 
of ſkill to be ſurveyor, with a ſalary, and return his name, with the 
liſt, to the juſtices; who may, if they think proper, appoint him, and 
allow him the ſalary agreed on, to be raiſed as the former, ] 

[If ſurveyor dies, or becomes incapable, the juſtices may appoint 
another, and allow him the falary.] | 
UV 55- Juſtices of corporations fhall not allow ſalary to ſurveyor 
appointed by them, unleſs approved by two-thirds of town-meeting.] 
[V/ 71. Juſtices ſhall give every ſurveyor appointed an abſtract of 
this act, and the clerk to have 6d. for it.] 


LJ 86, 87, 88. This act extends not to Briftol, Whitechapel, or 


apping, nor to the commiſſioners of ſewers.] 
[The magiſtrates are not bound to appoint ſurveyors from the liſt 
of perſons returned to them under this ſtatute, if in their opinion the 


perſons are not qualified ; but they may appoint other perſons of the 


pariſh who are qualified. Rex v. Baldwin, H. 37 Geo. 3. 7 T. R. 
169 ] 1 
[By Hat. 13 G. 3. c. 84. J. 44 Turnpike truſtees ſhall ſwear 
themſelves worth 400. per annum in lands, c. or 800 J. perſonal 
eſtate, or heir apparent to a perſon worth 80 J. per annum, or for- 


feit 500. 


V 46. Keeper of public houſe ſhall not be a truſtee or officer of 


turnpike ; but he may farm the toll, if he employs a colleQor not in- 
Eapacitated.) | 

J 49, 50. If a ſufficient number of truſtees do not appear at 
any meeting, the clerk may fix and give ten days notice of another. 
And no meeting ſhall be adjourned for more than three months; no 
buſineſs done before ten in the morning, nor adjournment made to 
any hour after two in the afternoon.] - 1 


(C 2.) Their Authority and Power. 


(C 2.) To provide labourers.] By the ,t. 2 & 3 Ph. & M. 8. Every 
perſon for every plowland in paſture or tillage he occupies in the ſame 
pariſh, and every one keeping a draught, or plough, ſhall ſend a cart 
with horſes, &c. and all neceſſaries, and two able men with the ſame, 
at every day and place appointed for amendment of the highways, on 
pain of 105. for every draught: And every other houſcholder, and 
every cottager or labourer ſhall (unleſs he be a-yearly hired ſervant) 
by himſelf or ſufficient labourer, work every day, &c. on pain of 12 d. 


fer diem but if a carriage is thought needleſs by the ſurveyor, every 


perſon ſhall ſend two labourers each day for every carriage, on pain of 
12d. per man. And the leet, or in default, the juſtices of peace at 
the quarter ſeſſions may fine all offences, and the clerk of the peace, 
&c. ſhall make eſtreats indented of the fines, and deliyer one part 0 

| 8 


| 
ö 
6 
| 
| 
i 


. 


r 0 


8 eo Fr 


8 
0 


the conſtable and churchwardens of the pariſh, the other to the high 


| _ conſtable, &c. who may levy by diſtreſs, and if no diſtreſs, or he pay 


not in twenty days, he ſhall pay double, And the high couſtable 
ſhall yearly account to the conſtable and churchwardens of the pariſh 
on pain of 40 f. and the conſtable and churchwardens may call him, 
or their predeceſſor, to account before two juſtices of peace (one 
quorum), who may commit, till all arrears paid, but ſhall allow 84. 
per pound for the collection, and 12 d. per pound to the clerk of the 
peace, or ſteward of the leet, and all fines ſhall go to the repair of 
the highway. . F 441 | | 
By the ff. 18 El. 10. A perſon (not in London) rated to the ſul - 
fidy 5 J. in goods, or 404: in lands, ſhall find two labourers in the 
highway while ſo rated, if not otherwiſe chargeable by any former 
law, but as a cottager. S | 
And a perſon, having a plowland of tillage, or paſture in ſeveral 
pariſhes, ſhall find a cart, Ec. in the pariſh where he dwells, as if all 
in the ſame pariſh; but if ſeveral plowlands in ſeveral pariſhes, he 
ſhall find for each, as if in the pariſh where he dwells, | 
By the ff. 22 Car. 2. 12. Where the uſage is to carry gravel, &c. 
on horſes, &c. the inhabitants ſhall ſend in ſuch horſes, &c. inſtead 
of teams; and for default of working in the highway, every labourer 
ſhall forfeit 18 d., every horſe and man 3 s., every cart and two men 
10s. for every day, for repair of the highway, to be levied, on proof 
before the next juſtices of peace by one witneſs, by diſtreſs and 
ſale, Ec. 8 | - 
But they may alſo be indicted, for this was an indictable offence 
before this ſtatute. Vid. 2 Bur. 832. 834.] © 
By the fl. 7 & 8 V. 3. 29. A perſon having 50/7. per annum in 


woodland, or any other land, ſhall be deemed to have a plowland 


within the ſaid acts. | 
The juſtices of peace, c. ought to appoint particular days for 
working in the highway ; for it is not ſufficient to ſay, fix days between 


| ſuch a time and ſuch a time. R. 1 Sal. 357. 


8o, an indictment for not working ought to ſhew the particular days 
appointed. J4bid. - KD, 

But if particular days are not appointed for working in the high» 
way, a pariſhioner is not bound to work there. Bid. * 
(By. fat. 13 G. 3. c. 78. % 34. Every perſon keeping a waggon, Cc. 
and three horſes uſed to draw it, ſhall ſend a cart and two men ſix 
days in the year for his ſtatute duty, in the pariſh where he reſides, 
for lands not exceeding 501. per annum. If he occupies in the ſame 
pariſh 50 J. beyond that 50/. or occupies 501. in another pariſh, or 
does not keep a team, but occupies 50/. in avy pariſh, he ſhall in like 
manner ſend a cart and three horſes, or four oxen and one horſe, or 
two oxen and two horſes, and two men; and ſo for every 50 l. which 


be ſhall further occupy in any ſuch pariſh ; ſuch carts, &c. to be em- - 


ployed in repairing the roads in the pariſh where the lands lie. And 


every perſon who ſhall not keep a team, but occupy lands under 50 J. 


in the pariſh where he reſides, or any other; and every perſon keep- 
ing a team, and occupying lands under 50/. in another pariſh, ſhall 
pay, for every 20 3. annual value, a penny a day, and ſo for every 20 . 
above 50/. and under 100 J. and ſo between every fifty: and on non 
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payment, to be levied by diſtreſs. Perſon occupying under 30 J. ſhalt 
ſend but one labourer with his team.) | 


[ 35. Perſons keeping a cart, and only one or two horſes uſed to 
draw, ſhall ſend ſuch cart and horſes, and one labourer, or pay com- 


poſition, as ſurveyor chuſes. Perſons keeping coach, Sc. but no 


team, nor occupying 50/. per annum, ſhall pay 1 s. per day per horſe, 
or pay compoſition, as ſurveyor chuſes; and every man between 


eighteen and fixty, not chargeable for 4 /. per annum, nor being ap- 


prentice or menial ſervant, ſhall labour ſix days. Surveyor may re- 
quire three labourers inſtead of a team, or to be paid 45. 6 d. per day. 
They are to work eight hours a day. If the men ſent are not ſufh- 


cient, or if any refuſe to work, ſurveyor may diſmiſs them, and re- 


cover the penalty for not ſending.) | 
UV 36. Surveyor may require part of a team; one horſe and a 
ſtand-cart is one-third, two horſes two-thirds. He may require a 


Waggon.) 


[V 37. He is to give or leave in writing four days notice of the 
day, hour and place for every day. Defaulters to forfeit, for a cart 
10 f., cart and two horſes 5 s., cart and one horſe 3 5., labourer 15. 6 d. 
duty, if not all neceſſary, to be equally required. Surveyor to recover 
penalties with all ſpeed.) 

LV 38. Perſons may compound for duty, as juſtices ſhall ſettle, 
between Gs. and 3 5. for a team, if no appointment, 4s. 6d. for a 
team, cart and one horſe 2 s., cart and two horſes 35s., labourer 4 d.) 

UV 39. If extravagant prices are likely to be aſked, juſtices may 
order team-duty in kind, except teams of perſons occupying under 
20 J. per annum; and labourers paying them the uſual wages, abating 
4d. If only part required, to be balloted for.) | 

LV 40. Perſon who keeps a team, but does not occupy 30 J. per 
annum in the pariſh where he lives, but partly maintains his horſes 


from lands he occupies in other pariſhes, two juſtices: may mitigate 


his duty. ] | 

[ 41. Surveyor on a Sunday in November to give ten days notice 
an church, and to repeat it next Sunday, of the time and place, of 
fignifying intention to compound; and thoſe who ſo ſignify, and pay 


compoſition then, or in a month, are diſcharged of duty. No com- 


poſition admitted, unleſs paid within time aforeſaid, unleſs on change 
of occupier or inhabitant, who may compound within fourteen days. 
Perſon going away in ſix months may compound for half. Surveyor 
receiving too much ſhall refund, to bring all to equality. 

 [ 42. Perſons keeping a draught or plow, but no carriage, ſhall 
Pay 1 5. per horſe, or two oxen.] | 


V 43. Inhabitants may fix three months for ſeed, hay, and corn- : 


Harveſt, wherein no duty ſhall be done, giving notice to overſcer 
rs no aſter meeting, and fourteen before the beginning of each 
month.] = | | | 


V 44+ Surveyor ſhall pay the proportion of compoſition for turn- 


pike-roads to the treaſurer or ſurveyor, to be laid out on the turnpike 
in that pariſh.]J ] | 

[By flat. 13 Geo. 3. c. 84. , 32. - Turnpike-ſuryeyor ſhall make 
the ſtatute duty to be done, and {hall lay out the compoſition- money 


in the pariſh; whence» it ariſes; and on miſapplication forfeits 40 5. 


Where 


Where there are two turnpike- roads in one pariſh, and the ſtatute- 
duty for both exceeds three days, juſtices in ſpecial ſeſſion ſhall ap- 
rtion it, | 
7 VA — Juſtices at ſpecial ſeſſions may order the ſtatute-duty ap- 
pointed for the turnpike- road to be performed on the other roads, if 
their reſpective condition permits and requires it; and the money 

| lent on turnpike is not thereby endangered. | . 

(C 3.) For what time.) By the /. 2 C3 Ph. & M. 8. Con- 
ſtable and churchwardens, at the election of ſurveyors, ſhal! appoint 
four days before midſummer and by the f. 5 El. 13. fix days) for 
amendment of the highways, and give notice of the days in the 
church the Sunday after Eafter : And every carriage and labourer 
ſhall work eight hours every day, unleſs licenſed by one of the ſur- 

' veyors. 

By the /. 22 Car. 2. 12. It is ſufficient, if the highways be 
amended before St. Luke's day, though not before mid/ummer. | 

Surveyors ſhall appoint fix days for work in the highway, with re- 
gard to the ſeaſon of the year and weather, and giving notice publicly 
ſome convenient time before the ſeveral days. 

, By the ft. 1 Geo. 52. Juſtices of peace at their ſpecial ſeſſions may 
order great roads to be firſt amended, and at what time, and in what 
manner to be done, to which the ſurveyors are to conform. 

And ſurveyors ſhall ſummon teams and labourers to come in at 
the-firſt ſeaſonable days the year ſhall afford, and ſhall repair ſuch as 


; the juſtices, or, in their default, as they think needful in the firſt place. 

; 1 | | % AT | 
(C 4.) To provide materials.) By the ft. 5 El. 13. Surveyors my 

þ take rubbiſh in any quarry of a pr if ready digged, and if no ſuc 

3 may dig in the ſeveral ground of a pariſhioner (not his houſe, garden, 

- 


orchard, or meadow) for gravel, ſand, or cinders for highway, withe 
out licence, ſo as he dig but one pit, not above ten yards over, and 

e in a month after fill it up, at the charge of the pariſh on pain of five 

f marks for every default to the. owner by action of debt, & 

y [ Juſtices cannot make an order to dig over all an eſtate, and leave 

. it to the diſcretion of the ſurveyor where; they muſt fix on the par- 


e ticular part. Rex v. Manning, T. 30 & 31 G. 2. 1 B. M. 377. 
;. [They muſt award ſatisfaction to the owner, as well as the occu- 
Jy | pier. Bid. e 
They muſt ſpecify what kind of materials cannot be found in the 
U waſte grounds: for they cannot dig in private grounds [for all kinds 
5 of materials, merely] becauſe ſome kind of materials are not to be 
1- found in waſtes, if other proper may. id.] . 
8 [They cannot try for materials in private ſoil ; they ſhould previouſly 
;h know, or have reaſonable proſpect of finding them. 161d.) 
= [By flat. 13 G. 3. c. 78. . 27, 28. and 13 G. 3. c. 84. J 61. 
n- Surveyor may take refuſe ſtones of any quarry in his own pariſh 
ke without owner's conſent, but not to dig; and he may in any common 


ground or river, in his own pariſh, (or any other, leaving ſufficient 
for themſelves,) get gravel, &c. or gather ſtones in his parith, without 
ſatisfaction, but ſatisfaction for damage done; owner's conſent muſt 
4. be had to gather ſtones, or licenſe from a juſtice. This extends not 
| to ſtones thrown up by the ſea, called beach.] | 
NO D 2 [Cap, 


[Cap. 78. C. 79. If ſufficient materials cannot be had in common 
grounds, ſurveyor may ſearch in incloſed grounds in his own pariſh, 
or by licenſe from two juſtices in ſpecial ſeſſion in other pariſhes, and 
to take what he thinks neceſſary, making ſatisfaction; if they cannot 
agree, to be ſettled by one juſtice. Clay may be got where any other 
materials may, and may be burnt on any common ground. Materiale 
muſt not be taken, if owner gives notice he ſhall want them to repair 
roads, without an order of two juſtices, after hearing. 

LV 31- Surveyor ſhall fence in holes made in getting materials, 
whilſt open; if no materials found, to fill it up, and cover it with 
turf, in three days; if materials found in fourteen days after digging 
enough, to fence, ſlope, or fill up; in twenty days after appoint- 
ment, to fill up or ſlope all holes not likely to be uſed ; if likely to be 
uſed, to fence them with poſts and rails, on pain of 1os. for every 
default; and if he neglects it for ſix days aſter notice from a juſtice, 
the owner, or a commoner, to forfeit from 10/. to 40. for every 

neglect. ] | 
55 32. Materials for another pariſh muſt be carried between iſt 

April and iſt November, or in hard froſt. ] | F 

CJ. 33. Perſons digging materials, whereby bridge, mill, building, 
dam, highway, ford, mines, or tin-works, may be endangered, for- 
feit from 5/. to 205.) | 1 | 

[/'50. If ſufficient materials cannot be got by ſtatute-duty, ſur- 
veyor may contract for the ſame, at a meeting to be held on ten days 
notice. Surveyor not to be concerned in contract, without licence 
from a juſtice, under penalty of 10/, and incapacity to be ſurveyor. ] 

[By flat. 13 G. 3. c. 84. J 36. Turnpike-ſurveyor may contract 

for materials; to have no ſhare in the contract without licenſe, on 
pain of 104, and incapacity.] 
[V 70, 71. He may, with the approbation of truſtees, apply the 
tolls and ſtatute-duty in the execution of the powers in the highway 
acts, for providing materials, enlarging, turning, ſtopping up and 
ſelling roads, making drains, cutting trees and hedges, and calling 
out the labourers (for the proportion of labour) as the pariſh ſurveyors 
may, making the ſame ſatisfaction for materials and damages as they 
ought to make. | 


(C 5.) Fo remove obſtruftions. Water-courſe.) By the ft. 5 El. 13. 
Surveyors may turn a water-courſe out of the highway into any ditch 
of another's ſeveral ground adjoining to the highway, as they think 
meet. | 

By the /. 18 El. 10. If a bank be between the highway and ditch, 
the ſurveyors, &c. may make ſluices through the bank to let the water 
out of the highway into the ditch, 

By the ff. 1 Geo. 52. If any, who ought to ſcour ditches or water- 
courſes near an highway, neglect for thirty days after notice by the 
ſurveyors, or leave the earth eight days after ſcouring, he ſhall forfeit 
25. 6d. for every eight yards of ditch not ſcoured, on the oath of the 
ſurveyor before juſtices at the quarter-ſefſions, and for other offence, 
ron exceeding 5 J. nor under 205. to be levied by diſtreſs and 

e, &c. 5 : 

[By fat. 13 G. 3, c. 78. J. 8. Occupiers of lands ſhall make and 
four ſuſſicient ditches, drains, and water-courſes, and lay bridges at 

* | cartways, 
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eartways, c. and occupiers of land where the waters uſed to paſs, 
ſhall ſcour, &c. on pain of 105. on ten days notice.] 

[Vz. The ſurveyor is to view all highways, and if any nuſance, to 
give perſonal notice, or leave notice in writing at the place of abode, 
and if not removed, ditches cleaned, bridges made or mended, hedges ' 
pruned, {trees are not mentioned in this ) in twenty days, he is to 
do it; and the perſon neglecting, forfeits 1 d. per foot of the ditch 
not cleaned or hedges pruned, beſides the charges; and on non pay- 
ment, to apply to a juſtice, who on proof of notice as aforeſaid, and 
of the work done by ſurveyor, and the charge, he ſhall be repaid on 
demand; or in default, it ſhall be levied as other penalties in the at.) 

(J 14. Where the ditches, &c. are inſufficient, new ones may be 
made by ſurveyor, by order of one juſtice, through any lands, making 
bridges, for convenient enjoyment of the lands, and ſatisfaction for 
the damage, to be ſettled as getting materials.) ; 


(C 6.) Trees, hedges, &c.] By the ft. 5 El. 13. ditches, fences, Cc. 
ſhall be ſcoured, repaired, and kept low, and trees and buſhes grow- 
ing in an highway ſhall be cut down by the owner of the ground, 
that the way may be open :—And by the ff. 18 El. 10. upon pain of 
10s. for every default. 

And by the „. 18 El. 10. The occupier of ground adjoining to the 
grounds next an highway, ſhall ſcour his ditches when needful, that 


the water from the highway may have paſſage over the grounds next 


adjoining, on pain of 129. fer rood not ſcpured. 

And none, in ſcouring a ditch, ſhall throw the ſoil into the high- 
way leading to a market town, and let it lie there {ix months, on pain 
of 1 2d. per load. (505 

By the f.3& 4 (or 3) V. & M. 12. The owners or occupiers of 


land ſhall ſcour ditches, drains, Ec. next an highway, carry away the 


earth taken thence, lay ſufficient trunks, bridges, &c. where cartways 
are into their grounds, in ten days after notice from the ſurveyor, on 
pain of 5s. to be levied by diſtreſs and ſale, on proof by one witneſs 


before two juſtices of the peace, a moiety to the informer, a moiety 
to the repair of the highway. | 


And ſhall cut down, Sc. any tree, buſh, tc. in an highway, not 
twenty feet broad, in ten days after notice by the ſurveyor, on pain 


of 55, to be levied, Cc. And ſhall keep their hedges pruned right 


up from the 100ts, and not permit trees to hang over the highway, 
Sc. | 

And the ſurveyors after view, (fc. ſhall give notice the next Sunday 
in the church, and if not removed in thirty days, ſhall in thirty days 
remove, &c. | | 

And the ſurveyors, if need is, may make new ditches, &c. in the 
lands next to an highway, and keep them cleanſed, and enter the 
land for that purpoſe, | | 

[By fat. 13 G. 3. c. 78. . 6. No tree or ſhrub to ſtand in a high- 
way, within fifteen feet of the centre, on pain of 10s, after ten days 
notice, except for ornament, or ſhelter of the houſe, building, or 
court-yard of the owner.] | 5 

[/7 7. Poſſeſſors of land next adjoining ſhall cut their hedges, and 
cut down or lop trees growing in or near their fences, that ſun and 
wind be not excluded (except trees for ornament) ; if not, on ten 

| D 3 days 
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days notice from a ſurveyor, he is to complain to a juſtice, who ſhall 
ſummon poſſeſſor to appear at a petty ſeſſions, who ſhall order them to 
be cut in ſuch manner as may beſt a ſwer the purpoſes; if not done 
on ten days notice, he forſeits 25. for every twenty-four feet of hedge, 
and 2 s. for every tree; and the ſurv: yor is to do it, and poſſeſſor to 
pay for it, beſides the penalties, to be levied by warrant of one 
Juſtice. ) | | 

LV 13. Hedges to be pruned only from the laſt of September to the 
laſt of March. None are obliged to ſell timber-trees in hedges, unleſs 
h be road is ordered to be enlarged ; or to cut oaks in the high- 
way, but in April, May, or June, and other trees in December, Fanyu- 
ary, February, or March.] 


(C 7.) Rubbiſh, dung, &c.) By theft. 3& 4 (or 3) V. C M. 12, 
None ſhall lay, in an highway, not twenty feet broad, any ſtone, tim- 
ber, ſtraw, dung, Cc. by which it ſhall be annoyed, on pain of 55. 
to be levied by diſtreſs and ſale, on proof by one witneſs before two 
juſtices of peace, a moiety to informer, a moiety to repair of the high- 
ways: And the owners or occupiers of lands next the highway ſhall, 
in ten days after notice by the ſurveyor, remove ſuch nuſances, and 
take them to their own uſe, on pain of 5s, to be levied, c. And 
the ſurveyors the next Sunday after view of = annoyances, &c. ſhall 
give notice in the church after ſermon, and if not removed in. thirty 
days after, ſhall in thirty days remove them, aud diſpoſe of them for 
the repair of the highways, and be reimburſed their charges as any 
Juſtice of peace ſhall think fit to allow, on oath of ſuch notice, &c. 
to be levied, &c. | 

By the f. 7&8 IV: 3. 29. If any be convicted by the oath of one 
witneſs, or view of a juſtice of peace of an offence in pulling down, c. 
any poſt, ſtone, or bank, &c. for ſecurirg any horſe or foot cauſc way, 
he forſeits 205. a moiety to the diſcoverer, and a moicty for repair of 
the highway, to be levied, &c. 

[By Hat. 13 G. 3. c. 78. . 9. Whoever lays ſtone, timber, ſtraw, 
Sc. in highway, or leaves the earth of ditches, ſo as to obſtruct, five 
days after notice, for every offence forfcits 105. ] : | 

[And by /. o. If it is within fifteen feet of the centre, and not re- 
moved in five days notice from the ſurveyor, or any perſon aggricved, 
any perſon may take it for his own uſec. ] 

[/7 11. Whoever ſets waggon, cart, carriage, plow, or inſtrument 
of huſbandry, in highway (except to unload) ſo as to obſtruct, torfcits 
for every offence 105.] | 

LV 63. Collector of tolls on a bridge ſhall not keep alehouſe, on 
penalty of 5 /.] TEE | 

LJ 64. Perſon making fence on highway not turnpike, within 
fifteen feet of centre, or breaking up ſoil, or turning plow or harrow 
within fifteen feet where the road is formed, and the breadth marked 
with certainty, and is not above thirty ſeet, forfcits 40s. to informer ; 
nd ſurveyor may take down the fence at offender's expence, and one 
juſtige may levy forfeiture. and expences by diſtreſs. 

[By far. 13 G. 3. c. 84. . 37. Turnpike ſurveyor ſuffering rubbiſh, 
Sc. to lie within ten ſeet of the middle of the road for four days, 
forfeits 40 5.] | 3 | 

I. J 38. Perſon making fence within thirty feet, or breaking ſoil, 

. | 15 | or 


6 Na. Mk as 


* 


c HIMIN: | 39 


or turning plow or harrow within fifteen feet of centre of turnpike- 
road, forfeits 40s. to the informer z and five truſtees may take down 
the fence at offender's expence, and one juſtice may levy the ex- 
pences and forfeiture on oath, by diſtreſs.] | 


(C 8.) To enlarge highways.) By the ft. Wint. 13 Ed. 1. 5. Higb- 
ways from market to market ſhall be enlarged, and no buſhes, Oc. 
on 200 feet on one ſide or other. 5 ; 

By the ,. 3 & 4 (or 3) V. & M. 12. Surveyors ſhall make the 
highway to a market town eight feet wide at leaſt, and as near as may 
be, even and level: And no horſe cauſeway ſhall be left leſs than three 
feet wide. | e 0 | 3 

By the /. 8 © 9g V. 3. 16. Juſtices of peace at the quarter ſeſſons, 
being five at leaſt, way enlarge any highway, not taking in above 
eight yards, ſo. as not to pull down an houſe, or take the ground of 
a garden, orchard, court, or yard: And may impannel a jury to aſſeſs 
on oath the damage to the owner, c. of the ground taken in, not 
above twenty five years purchaſe, and for making a new ditch, Wc, 


on payment whereof to the owner, or leaving it with the clerk of the 


peace, the ſaid ground ſhall be the public highway. 

But the juſtices of peace ſhall firit ſummon the owner to appear at 
the next quarter ſeſſions, and the owner may cut down within eight 
months all timber, c. on the ground ſo taken in, or, in his default, 
the juitices may order the felling, and account for the ſame. 

And the owner may appeal to the judge at the next aſſizes, who 
3 or reverſe and give coſts, to be levied by diſtreſs and ſale, 

c. | 
And the juſtices of peace may make a rate not exceeding 6 d. per 
pound to pay the purchaſe, to be levied, on non-payment in ten days 
after demand, by diſtreſs and ſale, &c. | | 

And after an inquilition for incloſing part of an highway, on an 


od quod damnum, any may appeal to the next quarter-ſeſſions, whole 


determination, or the filing and recording the return of inquiſition by 
the clerk of the peace, if no appeal ſhall be final. | 
By the ſame /. 8 & 9g W. 3. 16. Juſtices of peace at the ſpecial 


| ſeſſions may order ſurveyors to erect polts, &c. at croſs ways, who 


negleCting for three months, forfeit 105. to be levied by diſtreſs and 
ſale, or warrant of any juſtice of peace, for erecting ſuch poſt, &c. 
(By fat. 13 C. 3. c. 78. C 15. Every public cart-way leading to a 
market town, ſhall be twenty feet wide at leaſt, and every public 
horſe-way or draft-way of eight feet at leaſt. ] 
[J 16, 17, 18. Two juſtices may order roads to be widened, or 
diverted and turned, but not to exceed thirty feet in breadth, nor to 
pull down building, nor take ground of garden, park, paddock, court, 


or yard ſatisfaction to be made by ſurveyor under the direction of 


the two juſtices taking the view; if they cannot agree, the two juſtices 
to certify to the quarter- ſeſſions, and on proof of fourteen days notice, 


they ſhall impanel a jury, who ſhall ſettle it, but not above forty years 


purchaſe ; and on payment or tender, or leaving it with the clerk of 
the peace, if the owner cannot be found, er refuſes to accept, it ſhal 
be deemed a highway. Money may be raiſed by afſeſſment by order 
of quarter ſeſſions, not exceeding 6 d. in the pound in one year; the 
ad road to be ſtopped up, and the land ſold by the ſurveyor, ſubject. 
EE 4 to 
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to right of paſſage to any houſe, &c. which cannot be accommodated | 


by the new; but mines and minerals are reſerved to the former 
owner. The coſts ſhall be borne by ſurveyor, if the verdiQt is for more 
money than he offered; if for leſs by the party refuſing to accept 
It. 5 | | | 
Urnis extends to roads ratione tenure ; and on diſobedience to the 
order of the juſtices, the party may either be proceeded againſt ſum- 
marily by the ſtatute, or by indictment. Corp, 648,] + 


[J i). Two juſtices may turn a road with conſent under hand and 


| ſeal of the owner of the new one; perſons aggrieved may appeal 
from this, or from inquiſition on ad quod damnum, to quarter ſeihons, 
who ſhall finally determine; old road not to be ſtopt till new one 
finiſhed; where a road has been turned above twelve months, and no 
ſuit or proſecution, the new one ſhall be deemed the road; perſons 


liable to repair the old road are liable to repair the new; and ſo by 


at. 13 Geo. 3. c. 84, ff. 63. as to turnpike roads turned.) 
[This ſection of the ſtatute has only a retraſpective view, and refers 
alone to thoſe roads which had been diverted at the time of paſſing the 
act. Waite v. Smith, B. R. H. 39 Geo. 3. 8 T. K. 133.) 


[The fat. 34 Geo. 3. c. 74. J 7- continues the proviſions of this 


act, excepting in the inſtances ſpecifically mentioned.) 
[J 20. Common land lying between the fences of the old road 


ſhall not be incloſed; if not common land. and it exceeds thirty feet, 


and is under fifty feet in breath, ſatisfaction ſhall be made to the 

owner for what it exceeds thirty feet; if it exceeds fifty feet, or lies 

thro* the open field of another, the owner of ſuch adjoining land 

— have the land of the old highway, paying the ſurveyor for thirty 
,, 8 | 


[V 21. Foot ways changed, the damaꝑe to be ſettled by two indif- 


ſerent perſons, or a third choſen by them.] 
V 22. Where highways are diverted, juſtices may ſtop up unne- 


ceſſary highways, and fell the ſoil. } 
(C 9.) To make ratet.] By the f, 3 & 4 (or 3) V. & M. 12. juſ- 


tices of peace at the ſpecial ſeſſions, on oath of a ſum expended for 
materials, &c. or two of them, may by warrant cauſe a rate to be 
made on the inhabitants, c. purſuant to the poor's rate, to be levied 
by diſtreſs and ſale, Qc. TS 

And juſtices of peace at the quarter ſeſſions, being ſatisfied that 
the highways cannot be otherwiſe repaired, may order an aſſeſſment 
not exceeding 6d. per pound of real, and for 20. of perſonal eſtate, 
on the inhabitants ratrable to the poor, for repair, &c. which, on 
non-payment in ten days after demand, ſhall be levied by diſtreſs and 
ſale, Sc. And the jultices of peace at any quarter-ſeſhons may re- 
dreſs any perſon aggrieved. r 

By the /. 7 & 8 W. 3. 29. If a vill, &c. uſing to repair its own 
ways, after a rate of 6d. in the pound, cannot ſufficiently repair 
them, the juſtices of peace at ſpecial ſeſſions may order the whole 
pariſh to repair. | : 


So, by the /. 1 Geo. 52. Juſtices at quarter · ſeſſions may order an | 


aſſoſſment, &c. before all the labourers, &c, have done their work. 

The order muſt ſhew, that the ſtatute labour is not ſufficient. Rex 
v. Stroud, T. 6 G. Strange 315. 
5 ; 5 | | [It 
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lt muſt not be on the occupiers of land only, for others are equally 
liable. id.] a SIN at | 
Order to make a rate on other pariſhes, becauſe, that pariſh not 
ſufficient, good; though it does not appear whether it was made 
before the ſix days work done or not. Rex v. St. George, M. 12 G. 
Fort. 327-] | 525 | 

[By fat. 13 G. 3. c. 78. . 16. Two juſtices in caſe of agreement, 
or quarter-ſefions, may grant 6d. aſſeſſment to pay for enlarging 
highways ] KR | 

LJ 30. On application and oath of ſurveyor, of the ſums expended 
or wanted for buying materials, direction poſts, bridges, water- 
courſes, and ſalaries, juſtices in ſpecial ſeſſions may order aſſeſſment 

not exceeding 6d. in the pound. | | 
[ 45, 46. Quarter or ſpecial ſeſſions, if ſatisfied that highway 
cannot be amended by ſtatute duty, may (on a week's notice at church) 
grant aſſeſſment for repairing them. But this aſſeſſment, with the 
former for buying materials, Cc. ſhall not exceed 9d. in the pound 
Nota; the aſſeſſment for enlarging not included.] | 

: 48. Surveyor's duty is to collect monies within the year, to 
keep books of the receipt and expenditure, for what, and to whom; 
of monies due; of tools, materials, &c. provided; and ſhall produce 
it, and the aſſeſſments made, at a pariſh meeting, within fifteen days 
before ſpecial ſeſſion after Michaelmas ; and carry them to a juſtice on , 
a day to be then agreed on, before ſaid ſpecial ſeſſion, an verify it 
on oath, if required. Juſtice may allow account, or poſtpone it to 
ſpecial ſeſſions, who may allow, on the articles objected to by the 
juſtice being verified by proper evidence, or diſallow. Accounts 
allowed or diſallowed to be tranſmitted to churchwarden or overſeer, 
to be kept for the pariſh. Surveyor to deliver duplicate, and alſo all 
money, tools, &c. to new ſurveyor, who may. recover all ſums due, 
as the former. Surveyor not providing books, or not entering ac- 
counts or liſts, or delivering them and duplicate, forfeits from 5 /. to 
40s. not paying or accounting for money remaining, forfeits double. 
Surveyor dying his executor mult account, under the ſame penalties. 
Surveyor pays jullices' clerks 15s. for appointment and charge, 6 d. for 
bond, 15. for account and oath. Whoever takes more forfeits 10/.] 

[No appeal lies to the quarter ſeſſions againſt the allowance of the 
ſurveyor's accounts. Rex v. Yorkſhire, E. 34 Geo. 3. 5 T. R. 629. 
Rex v Mitchell, T. 34 Geo. 3. 5 T. KR. 701. ] 

[ /7. 51. Surveyor, for any neglect of duty not ſpecified, forfeits 
from 5/. to 15. at the diſcretion of juſtice or juſtices having juriſdie- 
tion.] . | Mad © | 
[ /. 68. Aſſeſſment not paid ten days after demand may be levied 
by diſtreſs, by warrant of one juſtice; on default of diſtreſs, the party 
committed till aſſeſſment and coſts paid.) Toh 


* 
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(C 10.) To reftrain carriages. [This is omitted in the ſt. 6 Ann 29. 
By the ff. 22 Car, 2. 12. The owner of a waggon, c. (if not 

ployed for carrying hay, ſtraw, corn [unthreſhed}, or about huſbandry, 
or for coals, chalk, timber for ſhipping, materials for building, ſton 
ammunition for the king's ſervice) travelling in the highway — | 
Above five horſe beaſts at length, unleſs by pairs, ſhall forfeit for every 
offence 405, a third to the ſurveyor, a third to the poor, a third to 
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the informer, to be levied by diſtreſs and ſale, tc. on warrant to the 
| high conſtable or other officer. 


By the f. 3 & 4 (or 3) V. & M. 12. The juſtices of peace, at 


quarter ſeſſions at Eafter yearly, ſhall ſet the prices of land-carriage 


and certify them to the mayor, or other chief officer of every market 


town; and a carrier taking more forfeits to the party grieved 5/. to 
be levied by two juſtices of peace, by diſtreſs and ſale, c. | 
By the fl. 7 & 8 W. 3. 29. The owner of a waggon, Sc. (not 
employed ut ſupra by the ff. 22 Car. 2. 12.) drawn with more than 
eight horſes, or eight oxen and an horſe, or fix oxen and two horſes, 
or fix horſes and two oxen, or four oxen and four horſes, which ſhall 
draw in pairs in double ſhafts, or a pole between as coaches, ſhall 
forfeit 4os. only for every offence, two thirds for the highway, a 
third to the informer, to be levied by diſtreſs of one of the horſes or 
oxen by the conſtable, ſurveyor, or overſeer, and on non-payment in 
three days with charge, Sc. by ſale. And the penalty ſhall be levied 
by warrant of one juſtice, &c. and paid to the ſurveyor only, who 
ſhall account for it on oath at the ſpecial ſeſſions, and pay it only to 
the pariſh where the offence was. And any perſon compounding with 
or taking of a waggoner, c. any ſum of money by way of reward, 
e. for any offence againſt his ſtatute, forfeits 40/., a moiety to him 
who ſues, a moiety for the repair of the highway. 
By the f. 6 Ann. 29. If above fix horſes or beaſts in length forfeits 
5 J, a moiety to the ſurveyor, a moiety to the proſecutor, if an inha- 
bitant, to be levied, Sc. 3 
By the ff. 9 Ann. 18. Any perſon may ſeize any or all the horſes 
or beaſts of the offender, and deliver them to the pariſh officer, who 
on non-payment in three days, by warrant of one juſtice may ſell, &c, 
ut ſupra. 3 OY 
By the fl. 5 Geo. 12. The owner ſhall forfeit all horſes, &c, in a 
waggon for hire above fix, and in a cart, &c. above three. 
' [By JJ. 13 G. 3. c. 78. J. 56, 57. 
Waggons with 9 inch wheels to be drawn by 8 horſes, 


6 inch rolling 9 inches 7 

6 rolling 6 - - 6 

Leſs than 6 - = 5 
Carts with 9 inch wheels, to be daawn by 5 
8 I. - 4 


. Leſs than 6 - - 3 
Carriages on 16 inch wheels or rollers, any number. 

For every horſe above the number, owner forſeits 5/. driver not 
owner 10s, to informer. Information before juſtice muſt be in three 
days, action in one month, and informer muſt give notice on the day 
the offence is committed of an intention to complain. If offender lives 
remote, juſtice may diſmiſs complaint, and leave informer to his re- 

medy by action.] 
58. Michaelmas quarter ſeſſions may licenſe an increaſed num- 
ber of horſes, up hills, or in roads not turnpike. ] 
[/ 59. Juſtices may ſtop proceedings, on oath of credible wit- 
neſſes, that a carriage, by reaſon of ſnow or ice, could not be drawn 
by the number of horſes allowed.] 2815 | 
Number is not limited for one ſtone, rope, piece of metal or tim- 
ber, ox the king's artillery, or ammunivon. ] 9 
24 wo 
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[Two oxen to be conſidered as one horſe. So alſo by Ag. 13 Geo. 3. 
84. 67. POR 
ing-engine; and for weights exceeding the following, for the carriage 


and loading . Summer. Winter. 
A | Tons Cwt, Tons Cwt. 
Waggon, 16 inch rollers, 8 o 5. 
9 inch rolling 16 6:19 Ve 
9 inch, 2 6 © 5 10 
6 inch rolling 11, 5 10 es 4 
6 inch, = = $$: 5: 3 15 
Waggons leſs than 6 inch, „ 3 10 3 0 
Cart g inch, = = 3 2 1% 
6 meh - -- 2 12 7% 
Leſs than 6, = «= =. 1 10 1 7 
From 1ſt May to laſt October, ſummer; — reſt winter. 
| Cwrt. 8. 0 


For not above 2 


Is o 
above 15 (20 0 | 
(This by 14 Geo. 3. c. 82.) | BW 
LV 2. Keeper of gate at engines to weigh all loaded carriages that 
he bas reaſon to ſuſpect, on penalty of 5/.] | Ns | 
OJ. 3, 4+ "Truſtee, creditor, clerk, treaſurer, or ſurveyor, may 
oblige carriage to go back 300 yards to be weighed, tendering 15. 
Turning places to be made within 300 yards of engine. Liſt of ſuch 
| perſons at each engine. Driver refuſing to return, forfeits 40s. and 
any perſon may drive carriage back.] | 
[/. 6. Theſe weights extend not to carriages employed in huſ- 
bandry only, or carrying only manure, hay, ſtraw, fodder, or cdrn 
unthreſhed. Where lime or manure is allowed to paſs toll-free, or 
for leſs toll, the carriage and loading may be weighed, and pay for 
over weight. (And by 14 G. 3. c. 82. they ſhall not be weighed,)] 
[/. 7. Quarter ſeſſions, on complaint of one juſtice, two creditors, 
or two truſtces, may ſummon clerk, ſurveyor, and treaſurer of turn- 
pike, to ſhew cauſe next ſeſſions why engine ſhould not be erected, 
and order it to be erected; and truſtees ſhall erect it forthwith, and 
treaſurer pay for it out of the tolls.) 
[/. 8. Where two turnpike roads meet, they may join for an engine.] 
LJ. 9, 25. No compoſition for carriages with wheels leſs than fix 
inches broad, and unleſs the fellies and tire lie flat. ] | 


— 
5 o 6 
10 Fover-weight, 1 2 6 f per cut. 
| 6 | 
0 


1 . 


[/ 10. Perſon unloading goods before they come to the engine, : 


or loading after they have paſſed it from carriage or horſe belonging to 
or borrowed by the carrier, to avoid the 20 5. per hundred weight 
toll; or if he ſhall ſo unload, in order to carry conſiderable quantities 
of goods thro the ſame day, and thereby pay leſs toll than if oy 
had not been ſo unloaden; on conviction before one juſtice, on oa 
of one witneſs, owner forfeits 51., driver, not owner, {hall be commit. 
ted to houſe of correction for one month. ; 

C 11. Driver turning out of road to avoid weighing, if owner, 
forteits from 5 1, to 2053 not owner, 50 f. to 105. 


: [J. 13, 
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tf 13, 14, 15, 16. 18, 19, 20, 21,— 
( 1 Wr _ gen] And up hills 10 horſes. 
6 6 riſing 4 inches 7 
leſs 4 in a yard (with 5 
\ carts 9 5 permiſſion of 6 
6 13 truſtees and 
leſs 3 quarter- ſeſſions) 4] 
[Carriages with 16 inch rollers, any number.] 
{In deep ſnow and ice, any number.) | 
[On road where there is a weighing engine, any number.) 


{ Horſes in 9 inch carriages to draw in pairs, except an odd horſe, 


or not more than four; for every offence owner forfeits 5/. (driver, 
not owner, 205.) to the informer. Proſecution before juſtice muſt 
be commenced in three days, action in one month, and notice given 
to the driver on the day of the offence. . If offender lives remote, juſ- 
tice may diſmiſs complaint, and leave informer to his remedy by 
action.) i | 
[Horſes in carriages with wheels under nine inches ſhall not draw 
in pairs, except with fix inch wheels authoriſed by turnpike-meeting, 
and . with two horſes only. Nota, no penalty here men- 
tioned. | | 
. acting as driver with more horſes, or with carriage not 
marked, may be carried before one juſtice, and forfeits from 5 J. to 
105.] | 
V. 59. Juſtices in Wales may augment the number of horſes at 
Michaelmas quarter- ſeſhons.] 
[V 17. Taking off horſes, or altering diſtance of wheels before 
coming to gate, forfeits 5 /. before juſtice ; one witneſs. ] 


I 22. Truſtees may mitigate high (prohibitive)tolls as to fix inch 


wheeled carriages, fo as not to take more than for waggons drawn by 
four, and carts drawn by three horfes. (And by 14 G. 3. c. 82. with- 
in ten miles of London may mitigate theſe tolls tor all carriages.)J 
[L 23. Truſtees, &c. to take one half more than the tolls im- 
poſed, for narrow wheeled carriages, and after Michaelmas 1776, 
double toll.) | 
[V 24, 25. No exemption from toll by virtue of former acts to be 
claimed, unleſs for fix inch wheels, (except for carriages uſed in huſ- 
bandry only,) and unleſs the fellies and tire lie flat.) 

LV 26. Carriages on ſixteen inch rollers toll free for one year, and 
by 14 G. 3. c. 82. for five years, and then pay only half toll.) 
[VJ 27. Chaiſe marine, coach, landau, berlin, chariot, chaiſe, chair, 
calaſh, hearſe, carriage with the king's ammunition or artillery, car- 
riage with one horſe or two oxen, and nine inch wheeled carriage, 
with one piece of ſlone, metal, timber, or rope not included.) 

LJ. 28. Perſons taking advantage of any exemption fraudulently, 
ſhall forfeit from 5 J. to 40. | | 

V 29, 30. Truſtees at a meeting on a month's notice may reduce 
tolls, with' conſent of five-ſixths in value of the creditors; and ad- 
vance the tolls again.] . | | 


J 31, Truſtees on a month's notice may let the tolls to the beſt 


bidder; if he takes more or leſs tolls than directed, he forfeits 5 /. 
and the contract: other gate · keeper forfeits 40 5] 


34. 
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[ 34. No ſide-gate ſhall be erected but by nine truſtees, on 
twenty-one days notice; and no perſon ſhall pay at croſs or ſide gate, 
unleſs he goes 100 yards on the turnpike road, or (by 14 G. 3. c. 57.) 
except ſpecified in ſome former ſtature.) 
[ /. 35+ Perſon ſubſcribing to turnpike may be ſued for non- pay; 
ment. | 8 1 
4 7 51. If truſtees ere turnpikes contrary to their power, 
quarter-ſeſhons may ſummarily determine, and order ſheriff to remove 
them. / | E 3-6. OE 
(J 52, 53. Mortgagee in poſſeſſion of turnpike, ſhall account on 
oath, on fourteen days notice, on pain of 10 J. to be recovered before 
one juſtice, and applied. to the roads; and if he keeps poſſeſſion after 
he has received what is due, he forfeits double the ſurplus received, 
and treble coſts. ] | 
[Ja. If gate-keeper dies, two truſtees may appoint another till 
next meeting. Gate-keeper removed, refuſing to deliver poſſeſſion 
of houſe, &c. in two days, or the wife of one dead in four days, one 
juſtice may order conſtable to turn them out, and put the new one in 
poſſeſhon. | TY 
J 45, 55. Clerks, treaſurers, c. ſhall deliver up accounts and 
papers, on ten days notice from five truſtees, or forfeit 20 /. and gate- 
keeper's account for money unaccounted for on pain of 5 /. to be 
recovered before one juſtice. ] | | 
[V 56. Gate-keeper ſhall not be removed as a pauper, unleſs 
aCtually chargeable. No ſettlement gained by gate-keeper, or renting 
tolls and reſidence. Tolls and toll-houſe not rateable. ] 
[(J 57. Gate-keeper ſuffering carriage with too many horſes, or 
without name, &c. and not informing in a week, forfeits 40. 
Vo. No toll to be paid for carriages ſolely employed in carrying 
materials to repair the highway. ] 
[ / 66. A table of tolls ſhall be put up at every turnpike, and truſ- 
tees ſhall ſee that the weighing-engines are in order, ] 
[Y. From Michaelmas 1776, the tire ſhall be counter ſunk, 
ſo that the nails ſhall not riſe above the ſurface, which ſhall be quite 
flat.] £ | | 
[St. 16 G. 3. c. 39. Repeals the clauſe in 13 G. 3. c. 84. relating to 
counterſinking the nails; and enaQts that fix inch tire of wheels not 
deviating more than one inch from a flat ſurface ſhall be deemed flat. ] 
(The act 13 G. 3. c. 84. Except ſuch parts as have been varied, 
altered or repealed, by any ſubſequent acts of parliament, and except 
ſo much thereof as gives an additional term of five years to acts for 
repairing particular turnpike roads, ſhall be taken to extend to all acts 
of parliament which have been made ſince the time of paſſing that act, 
and which ſhall hereafter be made, for amending and repairing any 
turnpike roads within England, St. 21 G. 3. c. 21.] - 


(C 11.) To preſent offences ] By the ft. 5 El. 13. The ſurveyor, 
within a month after an offence againſt the /. 2 &' 3 Ph. & M.8. 
or this act, ſhall preſent it to the next juſtice of the peace on pain of 
40 7. who ſhall certify it to the next quarter-ſeſſions, on pain of 5 /. 
where the juſtices of peace may enquire and fine for the ſame, as they 


think meet.—80 by the „. 22 Car. 2. 12. within a month after any 
9 


7 
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By the ff, 22 Car. 2. 12. Surveyors and conſtables ſhall put all atts | 


in force for the repair of the highway in execution, on pain of paying, 
if convicted of negle& before any juſtice of peace by one witneſs, or 

view of the juſtice, what the juſtice ſhall impoſe not exceeding 409. 
to be levied by warrant, &'c. to the high conſtable, Sc. by diſtreſs 
and ſale, &. for repair of the highway. 

By the f. 3 & 4 (or 3) V. & M. 12. Surveyors, in fourteen days 
after office accepted, and every four months after, ſhall view all 
roads, bridges, &c. in the pariſh to be repaired by the pariſh, and 
preſent on oath the condition he finds them in, on pain of 5 J. unleſs 


he be excuſed by two juſtices of peace. And at the ſpecial ſeſſions, 


&c. ſhall make preſentment on oath, Cc. and ſhall give account of 
what money received, and how diſpoſed of, and the reſidue deliver 
to the next ſurveyors, on pain of double the value, to be levied, c. 
And the ſurveyors, for every negleCt againſt this act, ſhall forfeit 40 5. 
to be levied, &c. 3 | 

So, by the //. 1 Geo. 5 2. Surveyors ſhall view, &c. and give ac- 
count in writing on oath of the defects of the highways, and of the 


neglects of labourers and of thoſe who ought to find labourers or 


teams, Ec. on the ſame pain as is for refuſing the office, 
[By fat. 13 G. 3. c. 78. J. 60. and fiat. 13 G. 3. c. 84. ff. 68. 


owner's name and abode ſhall be painted in large legible letters, on 


conſpicuous part of waggon, c. and on doors of coaches, c. let to 
hire; and waggons, Oc. travelling ſtages, ſhall have cohymon ſlage ꝛuag- 
gon; and perſon uſing it without, or painting falſe inſcription, for- 
feits 5 J. to 205.] | | 

[. 61. and by flat. 13 G. 3. c. 84. . 40. Driver riding in his wag- 
gon, unleſs ſome other on foot or horſeback to guide, or he has reins 
to conduct the horſes, or who by negligence hurts any perſon, or goes 
on the other ſide the fence, or is ſo diſtant that he cannot direct, or 
by negligence interrupts the paſſage, or driver of empty waggon who 
refuſes to make way for coach, &c, or loaded carriage; whoever 
drives a coach let for hire without name, or refuſes to diſcover owner's 
name, forfeits on conviction before one juſtice, by confeſſion, view 


or oath, 205. if owner, 105. if not; or commitment for one month, or 


till payment ; and may be apprehended without warrant, to be carried 
before juſtice; if he refuſes to diſcover his name, may be committed 
for three months, or proceeded againſt by deſcription, without name.] 

J 62. Two juſtices may hold ſpecial ſeſſions when they pleaſe, 
giving notice to the other juſtices in the limits. 


(C 12.) Preſentment upon view of a juſtice of peace.] By the fl, 5 EL. 
13. Any juſtice of peace on his own knowledge may, in the open 
general ſeſſions, make preſentment of an highway out of repair, or 
any offence againſt this act, or the /. 2 & 3 Ph. & M. 8. which ſhall 
have the effect of a preſentment by twelve men; and the juſtices of 
peace at the ſame ſeſſions may fine, &c. ſaving to the party his tra- 
verſe. Vide 2 Sand. 157. Keel. g. 34. 

The preſentment of a juſtice may be traverſed generally. Rex v. 
Juſticet of Wilts, T. 4 G. 3. 3 B. M. 1530. 1 Bl. Rep. 467.] 

If the party traverſes, he admits it to be an highway, and that it 
ought to be repaired, as well as upon an indictment. R. 4 Mod. 38. 
Sho. 270. | | 

90, 
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So, he cannot traverſe the want of repair, for that is determined by 
the juſtices. R. Keel. g. 34. | | 
And if the jury find upon the traverſe, that the highway wants re- 
pairing, but that it is net an highway, the laſt words ſhall be rejected. 
K. 4 Mod. 38. 
And therefore, if the inhabitants preſented ought not to repair, they 
ſhould plead reparare non debent. 4 Mod. 38. | 


(By ,. 13 G. 3. c. 78. J. 24. Juſtices of aſſize, of counties pala- 


tine, and of grand ſeſſions of Males, on view, and juſtice of peace, 


on view or information on oath of ſurveyor, may preſent highway, 
cauſeway, or bridge, not in repair, or any offence againſt this 0. 
Traverſe ſaved. Offenders may be fined. Quarter ſeſſions may order 
proſecution at expence of the limit. ] . - 
[V 25. Juſtices in ſpecial ſeſſions may order what road ſhall be 
firſt repaired, and how.] 1 

[VJ 26. They may order direction poſts where ſeveral roads meet, 
and graduated and direction- poſts at waters; and ſo by ff. 13 G. 3. 
c. 84. C 41. may the truſtees on turnpike- roads; and alſo order 
mile- ſtones; and if ſurveyor neglects to erect or repair for three 
months, he forfeits 205.] | | | 


(C 13.) Remedy for fines, & c.] By theft. 2 & 3 Ph. & M. 8. and 
the /. 5 El. 13. Fines, aſſeſſed at the quarter ſeſſions for offences 


againſt thoſe acts, ſhall be eſtreated by the clerk of the peace, who 


ſhall deliver one part of the eſtreats indented to the conſtable and 
churchwardens of the pariſh, the other to the high conſtable, who ſhall 
levy the ſame by diſtreſs for the repair of the highways, and if no 


diſtreſs, or he pay not in twenty days, he ſhall pay double. 


And the high conſtable ſhall yearly account, on pain of 40s. and 
the conſtable and churchwarden may call him or their predeceſſors to 
account before two juſtices of peace, who may commit till the arrears 
are paid, allowing 8d. in the pound for collection, and 129. to the 
clerk of the peace. - 3 
By the fe. 18 El. 10. Fines for any offence againſt this act ſhall be 
levied by diſtreſs and ſale, as fines and amerciaments in leets, of 
which the juſtices of peace at ſeſſions, and the ſtewards of leet, ſhall 
have cogniſance. | Ws 
By the J. 22 Car. 2. 12. Any convicted of reſiſting execution, or 
reſcuing diſtreſs, &c, ſhall forfeit 40 J. and on non-payment in ſeven 
days, ſhall be committed to gaol by any juſtice of peace near, till pay- 
ment, for repair of the highway. I 

All preſentments ſhall be in the county where the highway lies. 

By the /. 3 & 4 (or 3) V. & M. 12. No fine, ſhall be returned 
into the Exchequer, but: paid to the ſurveyor for repair of the highway. 
And if a fine impoſed on a pariſh be levied on one or more inhabit- 

ants, on complaint, two juſtices of peace at ſpecial ſeſſions may cauſe 
a rate for reimburſing him, which being confirmed by two juſtices of 
8 the ſurveyor may collect and levy within a month and pay to 

uin. . 

And none ſhall be puniſhed by this act, unleſs proſecuted in fix 

months after offence. And all offences ſhall be determined in the 

county. | 2 5 | 

By the /. 1 Geo. 5 2. if any fine, &c. be miſapplicd by any, he mn 
| forfeit 
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ſorfeit 8. to him who informs thereof, to be levied by diſtreſs and 


fale, &c. 


\ 


And the ſurveyor for neglect of duty by this act, ſhall forfeit 40 4. 


to be levied and diſpoſed wt /upra. | 

If the defendant upon an indictment be fined, he ſhall not be theres 
by diſcharged, but a diſringas goes in infinitum, till the way be re- 
paired. R. 1 Sal. 358. | Zo 

But where a contract is made for performance of that which the 
Juſtices have ordered, in the removal of filth, Cc. the juſtices cannot 
compel a performance of the contract, but the order for it ſhall be 
void. R. Ray. 433. | N 

So, notwithſtanding theſe ſtatutes, a man may be amerced in a leet 
for not ſcouring a ditch in a highway, X. Ray. 250. | 

[By /. 13 Geo. 3. c. 78. J. 47. No fine, c. for not repairing high- 
way, and not appearing to indictment, ſhall be returned into ex- 
chequer, but paid to ſuch perſon near the highway as court impoſing 
fine ſhall direct, to be applied in repair; not accounting, to forfeit 
double. Fine impoſed on pariſn, levied to one or more perſons, 
ſpecial ſeſſions may order aſſeſſment to reimburſe, Qc.] 
[V 53. and by /. 13 G. 3. c. 84. . 39. Perſons damaging banks, 
bridges, poſts, Oc. forfeit on conviction by one juſtice, by one witneſs, 
or view of juſtice, from 5 J. to 105. or be committed to hard labour, 
from one month to ſeven days.) | 

LV 54. Juſtices of corporations to act within their juriſdiftions.} 


LV 65. On indictment or preſentment, the court may order either 


party to pay coſts. } 

[V 66. If pariſh-meeting agree to proſecute or defend, the ſur- 
veyor may charge the expences agreed to at a meeting, or allowed by 
a juſtice, in his account. } 2 | 

[J 67. Notice of pariſh-meeting muſt be given in church the 
Sunday preceding, and in writing fixed on the doors three days before 
the meeting.} : | 

LJ 69. Surveyor is a competent witneſs in all caſes. ] 

LJ 70. The terms in the ſchedule to be uſed with neceſſary varia- 
tions only, and no objection taken for want of form; and ſo, by 13 
G. 3. c. 84. J. 72. | | 

72. Perſons reſiſting execution of this act, reſcuing diſtreſs, or 
conitable not obeying warrant, forfeit from 101. to 40. or to be 
committed for three months, or till payment. So, by /. 13 G. 3. 
c. 84. J. 78.1 | 


73. Penalties and forſeitures, and coſts and charges, (not other- 


wiſe directed, ) to be levied by diſtreſs, half to the informer, half to 


ſurveyor for repair; if ſurveyor informer, all for repair: for want 
of diſtreſs, party to be committed for three months, or till payment. 
If offender lives in another juriſdiction, any juſtice where he lives, 
may, on copy of conviction or order proved on oath, grant diſtreſs, 
or commit as aforeſaid. So, by 13 G. 3. c. 84. J 76. 78.) 
[7 74. No perſon to be diſtrained till ſix days after he is ſerved 
with the order. So, by /. 13 G. 3. c. 84. . 77.] | 
UV 75. Proſecutor, if the penalty is 40 4. may proceed before a 
Juſtice, or by action; if he recovers ſhall have double coſts. So, by 
ft. 13 G. 3. c. 84. ff. 79-] 
[J 76. Only one recovery for the ſame offence. Ten days _ 
| | 0 


2 7 ” kd 


ce 


of 


of action; action muſt be commenced in a month. So, by A. 13 G. 3. 


c. 84. J. 79-] | | | 
[ 1557 No conviction but on confeſſion, oath of one witneſs, or 


view of juſtice in caſes mentioned. An inhabitant is a competent 


witneſs ; ſo by ft. 13 G. 3. c. 84. N 74. and juſtice may act, tho' a 
creditor or truſtee.) | | 


. 78. Juſtice may adminiſter oath to any perſon for better dif- 
covery and execution. By ff. 13 G. 3. c. 84. . 84. juſtice or truſtee 


may adminiſter oath.) EO 

J 79, 80. Diſtreſs ſhall not be unlawful, nor the parties treſ- 
paſſers, tor want of form, nor the parties diſtraining treſpaſſers ab 
initio, for ſubſequent irregularity; but party aggrieved may recover 
ſatisfaction for the ſpecial damage by action, but not if tender of 
amends is made before action brought; if no tender, defendant may 
before iſſue joined, pay money into court, So, by ff. 13 G. 3. c. 84. 
J. 80, 81.) - 5 N 

J 81. Any perſon aggrieved may appeal to any quarter: ſeſſion, 
giving notice ſix days after cauſe of complaint, entering into recogni- 
zance in four days after notice, to try it, and abide order. Juſtice, 


on ſuch notice, to return all proceedings to ally ſeſſion, under 


penalty of 5/. Quarter ſeſſion to determine finally, and award coſts 


to either party. Proceedings not to be quaſhed for want of form, or 
removed by certiorari, No appeal from conviction, unleſs the party 
for penalty or forfeiture ſhall at the time, if preſent, if not, in ſix 


days, give notice, and enter into recognizance. 90, by ff, 13 G. 3. 


6. 14. 82, 83.] | | : 
[/ 82. Action for any thing done in purſuance of this act, muſt 
be proſecuted in three months, and in the county where fact com- 


mitted ; defendant may plead general iſſue, and give act and ſpecial - 


matter in evidence; and, on verdict for him, nonſuit, Mc. treble da- 


mages. So, by ff. 13 G. 3. c. 84. J. 85. and the action may be 


brought in the county where the defendant refides.] 


By . 13 G. 3. c. 84. J. 33. if turnpike-road is indicted, the 


court may proportion the fine between the inhabitants and the 
turnpike, | I 

[V 42, 43. Perſon deſtroying turnpike, or any part of it, or any 
bar, c. erected to prevent paſſing without paying toll, or any weigh» 
ing engine, or reſcuing offenders, are guilty of felony, and may be 
tranſported for ſeven years, or impriſoned for three years, and may 
be tried in any adjacent county; and the damage ſhall be made good 
by the hundred ; but if the offender is convicted in twelve months, 
they ſhall be repaid.} 8 

V. 47. Five truſtees may direct indictments for nuſances at the ex- 
pence ot the turnpike; but not unleſs upon the confeſſion of offender, 
or that a witneſs can be had. | | | 
[A 48. Information to favour offender is fraudulent, and a juſtice 
may proceed, as if there had been none.} = | 

[/. 64. In action by or againſt truſtee, the act or copy of order 


of his appointment, and evidence of his acting, ſhall be proof of his 


being truſtee. } | 

J 73. Conſtable, Cc. refuſing or neglecting to execute, act, or 
to deliver a penalty, and ſurveyor, &c. neglecting tor one week after 
the offence to inform, forfeit 19. ] | 
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. (C 14.) Juſticen of peace may inquire of a charity for repair of an 
highway. ] By the ft. 22 Car. 2. 12. juſtices of peace at ſeſſions may 
inquire of the value of lands given for repair of the highway, and 


order improvement and employment according to the will of the 
donor, unleſs given to a college or hall-of an univerſity, which hath 


a viſitor of its own. 


[By /. 13 G. 3. c. 78. ff. 52. juſtices in ſeſſion may inquire of lands 


given to repair highways, and order improvement according to will 
of donor, if perſons intruſted are faulty; except the lands are given 
to a college, &c, which has a viſitor. | 


(D) Private Way. 
(D 1.) What ſhall be. 
A PRIVATE. way is ſuch as goes to. a church, houſe, vill, or 


cloſe ; and is not common for all the king's ſubjects. Per Hale, 


1 Vent. 189. Vide ante, (A 1.) | 
So, it may be from a meadow, or cloſe, to a ſtreet. 20 Af. 18. 
Or, to an highway. | 
So, it may be from one part of a cloſe, acroſs the ground of another, 
to another part of the ſame land. Mod. Ca. 3 | 


So, it may be through or acroſs the highway to ſuch a cloſe. R. 


Noy, 9. 


But a man cannot have a way from one part of the land of another 


to another part. R. Med. Ca. 3. 


(D 2.) How claimed. 


D 2.) By preſcription.) A private way may be claimed by pre- 


ſcription, retervation, or grant, or for neceſſity. Mod. Ca. 3 
If a man preſcribes for a way, which is now plowed up by the 


| plamtitt WII aſſigned inſtead of it a new way, which hath been uſed 


«binde, it ſhall be a good excuſe for uſing the new way. K. per 3 J. 
Tel. 142. 1 Brewnl. 212. | | 

A man may preſcribe for a way to a church, market, Sc. thro? the 
cloſe of another. Pro. Chimin, 2. 

But it is not good, if he preſcribes for a paſſage ; for that does not 


import àa way by land, but a way by water. R. Tel. 163. 1 Brownl. 


216. | 
Uf he ſays, that the way is appendant or appurtenant; for it is not 
an intereſt, but an eaſement. R. Ne. 159. | 

If he does not ſay a gu terminos ad quem the way goes. R. Yet. 
164. 1 Brownl. 6. 216. R. Mad. Ca. 3. Bro. Chimin, 6. 


. 


And that the way is for men, horſcs, or carriages.. R. Yel. 164. 


i Brownl. 216. 
For, if he claims viam equeſirem & pedeſirem ſor carriages, without 
ſaving, and for carriages, it is not well. 3 Leo. 13. | 
If he ſays that the way goes from B. to a rectory; for the terminus 
ad quem is uncertain. - K. 2 Leo. 10. 7 
That it goes from B. to a cloſe adjoining to a meſſuage in B. v ith- 


out faying in what pariſh the clofe was; for, tho” the meſſuage was 


in B. perhaps the clofe adjoining was not. R. Lut- 1528. 
hat it goes de guadam pecia terre cont. 4 acras; for pecia terre is 
uncertain. K. after verdict. Lut. 124. | 1 So, 


cali | Y 


So; if he ſays; that he is ſeiſed of B. and has a way through the 
eloſe of the plaintiff to the Thames; for he ought to ſay, that he has 
a way from B. through the cloſe of the plaintiff to the Thames. R. 


Med. Ca. 3 


But if he preſcribes for a way from A. through a cloſe in B. to the 
town of B. or to B. it will be well; for the town of B. ſhall be in- 


tended the place where the houſes continue. R. Luz. i508. 
So, if a leflee preſcribes for a way, he ought to make a good title 


to himſelf from his leſſor ; and therefore, if he pleads a leaſe to him 
 habendum a die dat. ind. prædict. it ſhall be bad; for it was by inden- 


ture, it ought to be ſo pleaded. R. Lut. 1528: - 


But a man, who preſcribes for a way through the cloſe of B. need 


not ſay how many acres it contains. Bro. Chimin, 6. 


(D 3.) By grant.) So, a man may claim a way by grant; as, if 
A. grants that B. ſhall have a way through ſuch a cloſe. 
So, if -A. covenants that B. ſhall enjoy ſuch a way, it amounts to a 


grant. K. 3 Lev. 3os. e ; 


If a man ſeiſed of Black-acre and Wihite-acre, uſes a way through 
White-acre to Black-acre, afterwards grants Black-acre, with all ways, 


Ec. this way thro' White-acre ſhall paſs to the grantee. Mod. Ga. 3. 
So, if ſeiſed of two acres to which a way is appurtenant, he grants 


one acre, with all ways, Sc. the way ſhall be granted. Bid. 


So, if a way be appurtenant to land, by a leafe of the land the way 


paſſes to the leſſee, without an expreſs grant. Per 3 FJ. 2 Cro. 190. 

So, if a way be of neceſſity, the grantee of the land ſhall have it 
without a grant of the way; as, if a man enfeoffs another of land, 
which was encompaſſed by his other land, the feoffee ſhall have a 
way over the other land, without any grant. R. 2 Cro, 170. R. 


od. Ca. 4. {Chicheſter v. Lethbridge, C. P. E. 11 Geo. 2. Willes, 951.] 


80, if there be not another way convenient. R. 2 Cro. 170. 2 Rol. 
60. J. 20. | 
[Where one as a truſtee conveys lands to another to which there is 


no acceſs but over the truſtee's land, a right of way paſſes of neceſ-_ 


fity as incidental to the grant. Howwton v. Frear/in, B. R. M. 39 
Geo. 3. 8 T. R. 50. If the owner of two cloſes, having no way to 
one of them but over the other, part with the latter without reſerving 


the way, it will be reſerved for him by operation of law. Semb. Did.] 


LA. the owner of a cloſe ſituate within a cloſe belonging to B. had 
a preſcriptive right of way through B. 's to his own; twenty-four 
years.ago B. ſtopped up the old way, and made a new way, which 
was conſtantly uſed till B. ſtopped up the new way; in an action 
brought by B. againſt A. for going over the new way, it was holden 
that A. could not juſtify uſing this way as a way of neceſſity, but that 
he mould either have gone over the old way, and thrown down the 
incloſure, or brought an action againſt B. for ſtopping up the old 
way. Reignelds v. Dillow, C. P. M. 15 Geo. 2. Willes, 282.] 

[The new way was only a way by ſuffer.nce during the pleaſure of 
both parties; and V. by ſtopping it up determined his pleaſure. bid.) 

But if a man bargains and ſells land with a way to it, the way does 


not paſs ; for the bargain and ſale conveys only an uſe, and there 


eannot be an uſe of a way created de novo. R. 2 Cre. 190. 
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52 CHIMIN. 


(D. 4.) Fer neceſſity.) So, if a man has land, ſurrounded by the 
hnds of another, he ſhall have a way thro' the land of the other, for 
the neceſſity. R. Mod. Ca. 3. Vide ante, (D 3.) 

So, if a man has title to a wreck, he has a right to have a way over 
the land of another where the wreck lies, to take it, of neceſſity. 

R. Med. Ca. 149. 


A man, who,uſes navigation, has a right to a way over the land 


next the river where he navigates, if there be occaſion. Med. Ca. 163. 


A way of neceſſity ſhall not be loſt by unity of poſſeſſion. R. Lut. 


14869. | 

Bur, where a way is claimed for neceſſity, it will be a good plea, 

that the plaintiff has another way. R. Mod. Ca. 4. | 
Otherwiſe, where claimed by grant or preſcription. Mod. Ca. 4. 


(D 5.) How it ſhall be uſed. 


If a man, upon a leaſe to A. for ycars, reſcrves a way to himſelf 


thro' the houſe of the leſſee, to a back- houſe ; he cannot uſe it but 
at ſeaſonable times, and upon a requeſt. D. 1 Vent. 48. 
So, if a feoffor grants to a feoffee a way acroſs his backſide to a 
houſe and back again, he cannot uſe it to another place. R. 1 Red. 
I. J. 20. 
1 he grants a way from D. to Black-acre, and the feoffee after- 
wards purchaſes lands adjoining to Black-acre; he cannot juſtify the 
uſing the way to thoſe lands. R. 1 Rel. 391. J. go. R. 1 Mod. 190. 
And therefore, in treſpaſs if the defendant juſtifies for a way to 
Black-acre, the plaintiff in his replication may ſhew the ſpecial mat- 
ter, that he uſed the way to lands adjoining to Black-acre. 1 Rel. 
391. J. 50. R. Lui. 113, 4. | | | 
But if the plaintiff replies, that the defendant uſed the way to 
Black-acre, and thence to the other lands, it is bad. R..1 Rol. 391. 
J. 40. | | 
But if A. has a way thro' the land of B. who plows up the ſoil 
where the way was uſed, and leaves another part of the ſame cloſe for 
a way; A. may uſe the antient track, aud need not go where the way 
is aſſigned de novo. R. Ney, 128. f | 
[Under a grant of a free and convenient way for the purpoſe of 
carrying coals, among other articles, the grantee has a right to lay a 
framed waggon- way. Senhouſe v. Chriſtian, B. R. H. 27 Geo 3. 1 
T. R. 560. Under a grant of a way from A. to B. in, through, and 


along a particular way, the grantee is not juſtified in making a tranſ- 


verſe road acroſs the fame. id.] 


(D 6.) By whom it ſhall be repaired. | 


The grantee of a way has power to amend it, as incident. Gedb. 
53. Semb. 1 Sand. 323. 

But if a man grants a way thro' his cloſe to another, the grantor is 
not bound to keep it in repair, if it be foundrous. 1 Sand. 322. | 

If a man be bound by preſcription to the repair of a way, he need 
not keep it in better repair than it always was. Med. Ca. 163. 1 Sal. 


358. : | 
But if it be impaſſable, a paſſenger may break the ſence, and go 


extra viam as much as is necellary, to avoid the bad way. or. 296, 7. 
(But 


CHIMIN. -— 


[But if the grantor be not bound either by bai or his own 


agreement the grantee cannot juſtify going over the grantor's ues 
though the my be impaſſable. Doug. 719. 


1 D 7.) Remedy for not repairing it. 


If a common way to a church, vill, Sc. be out of repair, he who 


ought to repair it may be indicted for it. Mod. Ca. 163. 


And if he be convicted upon the indictment, the court will not ſet 
the fine till the juſtices of peace certify, that it is well repaired. Mod. 


Ca. 163. 
And if he be fined before the * repaired, yet a diſtringat in in- 


finitum ſhall afterwards go againſt the party till the ſheriff certify, that 
the way is in good repair, Per Holt, Mod. Ca. 163. 


(Ds.) Obſtruction. 


If a private way be obſtructed, an action on che caſe lies. Vide 


Action upon the caſe, (A 2.) 
If he, who has the way, has a freehold, and alſo he who has the 
land in which, &c. an aſſize lies. R. 3 Leo. 13. 


And it is falkeiend to ſay, quod obſtruxit, or obNlupavit, generally, 


without ſaying how, viz. by a ditch, fence, Oc. R. 3 Leo. 13. 
If a way be thro' the yard of another, who erects a 7 ate to his 
yard, he who uſes the way may juſtify the breaking of the gate ſo 


erected, thro' which he could not paſs, without ſaying, that it was 


locked. R. __ demurrer, 3 Lev. 92 
CHIVALRY. 
Vide Courts, (E I, Sc.) Guardian (A). — Waſte, (F 1,) | 
CHOSE IN ACTION. 
Vide Aſſignment, (C 1.)= Grant (D). 


e H VU R CH. 
Vide Advorſon. „ (E 1.)—#/pliſe, ger Totum. = - Pribcks- 
| tion, (F 3.—G 2 5. Aae Inped t (A). 
Freehold of the Church. 
Vide Eſgliſe, (G 1.) 


Pariſh Church. 
| Vide Eggliſe (C). 
| Repairs and Ornaments of a Church. 
Vide Eſg'iſe, (G 2.)—Prohibitien, (G 2.) 


Seats in a Church. | 
Vide Action upon the Caſe for a 1 (A—3.) Eglise, (G 3.) 
3 
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Churchwardens. j 
Vide E/zgliſe, (F I, 23 3. 
Church Yard. | 
Vide Cemetery, (A 1, &c.)—Eſzliſe (ER). — Prohibition, (G 3.) 
 CINQUE-PORTS. 
Vide Abatement, (D 3 5.)— Franchiſes, (E 1, Sc.) 
CIRCUIT of ACTION. 
Vide Action (H). 
C17T-12 EN. 
 Fide Burrough, (B 2.)— Parliament, (D 6.) 
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Vide Burrough, (B 1.)\—Courts, (O 1, Oe. wP "2 „ Oc.) Parlia. 


CIVIL LAW. 
Vide Canons. 


a 
(A 1.) Continual Claim. 


F a diſſeiſee, or any one who has title to enter into the poſſeſſion 
of another, makes continual claim, his entry ſhall not be taken 
away by a deſcent afterwards from the diſſeiſor, or other tenant of 


the land. Co. L. 250. 
90, the dying feiſed of the feoffee, or other who has title, as well as 


of the diſſeiſor, and a deſcent to his heir, does not take away the entry 


of him who makes continual claim. Co. L. 251. a. 

Continual claim js of the ſame effect as an entry; and the con- 
tinuance in poſſeſſion of the diſſeiſor is a new diſſeiſin zoties quoties. 
Lit. S. 429, 430. 


And if he in poſſeſſion had only an eſtate: tail before, he has now 


a fee- ſimple by diſſciſin. Lit. S. 429, 


(A 2.) How it ſhall be made. 


A man, who makes continual claim to prevent a deſcent, ought to 
go to the land or parcel of it, if he dare. Lit. S. 421. 

And make his claim upon the land. R. Mod. Ca. 44. 
And if he dare not, for fear of death, battery, or mayhem, be 
, ought to go as near to the land as he dare, to make his claim. Lit. S. 
421. 


Or, for fear of impriſonment. Co. I. 253. 6. | 
6 6 3) 


* CL AIM. | 55 
(A 3.) By whom. 


Continual claim ought to be made by him who kes title to enter. 
Lit. S. ge Vide Forfeiture, (A 6, 7. ide Pal, (B 2.)—V ide Con- 
dition, (G 1 

And therefore, if tenant for life, remainder in fee, be diſſeiſed, 
claim ought to be made by him in remainder. Bid. 

If he has right of entry, tho' he has no title to the profits imme- 
diately, he may make continual claim : as, if lefſee for years, or 
tenant by ſtatute merchant, ſtaple, c. be ouſted, and the reverſioner 
difſeiſed, he in reverſion may make continual claims, tho he 1 is not 
entitled to the preſent profits. Co. L. 250. 6. 

So, continual claim by tenant for life is ſufficient for him in rever- 
ſion or remainder. Lit. S. 416. 


If continual claim be made by A. and then the diſſeiſor or his feof- 


fee dies ſeiſed, and the land deſcends, and then A. dies; his heir, 
upon this claim, may enter. Co. Lit. 250. 6. 

So, if a perſon who has right of entry commands his ſervant to 
make claim, and the ſervant comes to the land, and makes the claim, 
it is ſufficient. Lit. S. 433. 

So, if the maſter dare not go nearer the wad than D. and com- 
mands his ſervant to go to D, and make chien, and the ſervant does, 
it is ſufficient, Did. 

So, if a recluſe, a man languiſhing, or decrepid, commands his 
ſervant to make claim, and the ſervant goes as near as he dare, for 
fear of death, c, and makes claim, it is ſufficient. Lit. S. 434. 

Otherwiſe, if the maſter was of good health; for he did not t de 
all 2 his maſter dared do. Lit. S. 435. 


(A 4.) At what Time. 


By the common law continual claim did not avail, wal it was 
within a year and a day incluſive before the dying teile. Co. L. 2 55, 
Vide peft, (B 3.) 

But it was tufficient if claim was once made within hs year and 
day before the dying ſeiſed, tho the diſſeiſor had poſſeſſion for twenty 
or forty years after the difſeifin. - Lit. 8. 427. 

And tho” after the claim made, the diſſeiſor enfeoffed a ſtranger, 
who died ſeiſed within the year and day, but belore any new claim, 
Lit. S. 425. 

Yet by the ff. 32 H. 8. 33. If a diſſeiſor dies ſeiſed within five 
years —4 the diſſeiſin, the entry of him who has right is not taken 
away, tho' he did not make continual claim. 


But, if he ſurvives the five years, continual claim ought to be made, | 


as at common law. Co. L. 256. a. 


When a deſcent ſhall toll an entry, unleſs it be avoided by con- 
tinual claim. Vide in Deſcent, (D 1, Ec.) 
as wh (hall be a diſclaimer, and the effect of it. Vide Diſclaimer 
(A=. e 
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56 CLAIM. 


(B) Claim to avoid a Fine. 
(B 1.) How it may be made. 
Y the common law, a fine might be avoided by the entry of his 
claim upon record under the foot of the fine (which is now taken 
away) by a præcipe quod reddat, brought of the land, by entry or con- 
tinual claim. 2 Inf. 518. 2 Leo. 53. Pl. Com. 358. 5. 

But by the /. 4 H. 7. It muſt be by lawful action or entry. 

And therefore, a man may avoid a fine by an action commenced 
within five years after his right accrues. | | 

And it is ſufficient, that the action be commenced within time, 
2 he has not judgment or execution till ſeven years, or after. Pl. 
om. 35 8. b. | 
| "he man may avoid a fine by actual entry, where his entry is not 
taken away. ; | 

By a claim to be heir, at the gate; if at the ſame time he enters 
upon the land, or houſe, tho' he does not make his claim there. 
Skin. 412. | 

So, by his claim among his neighbours, as near the land as he 
can, when he dare not enter, and his entry was congeable. Pl. Com. 
358. b. Vide ante, (A 2.) 

But if an action was commenced, and afterwards diſcontinued, 
that does not amount to a claim to avoid a fine. D. 1 Vent. 45. R. 
Dal. 107. | 

Nor an entry of his claim upon record /#b pede finis. R. 4 Leo. 104. 

So, the delivery of a declaration in ejectment does not amount to 
an entry. R. 1 Sand. 319. 1 Mod. 10. 1 Vent. 42. [Oates v. 
Brydon, B. R. E. 6 Geo. 3. 3 Burr. 1897. Goodright v. Cator, 
B. R. M. 21 Geo. 3. Doug. 48 5. Tapner v. Merlott, C. P. T. 12 
& 13 Geo. 2. Willes, 177. ] | | 

T ho! the defendant afterwards appears upon it, and confeſles leaſe, 
entry, and ouſter. R. 1 Sand. 319. 1 Vent. 42. — | 
| [There muſt be an actual entry to avoid a fine; and if the demiſe 
is laid before the time of that entry, an ejectment cannot be main- 
tained. By all the Judges in Parliament. Barrington v. W 
H. 11 G. 2. Str. 1086. Andr. 125. Compure v. Hicks, B. R. M. 
30 1 7 T. R. 433. T. 38 Geo. 3. 7 T. R. 727. Vide Eflates, 

15. 
. [But if the actual entry is before the fine, and the demiſe laid aſter 
entry and before the fine, it is good, though the ejectment was 

brought after the fine. Mufgrave v. Shelly, P. 21 G. 2. 1 Wilf. 214.] 
S8o, a bill in Chancery is not ſufficient to avoid a fine. Dal. 116. 

So, an entry by ce/tuy que truſt, without a ſubpœna, is not ſuſſicient 
to avoid a fine, as to the truſt. Ca. Ch. 268. 278. | 

And no claim or other act can be ſufficient to avoid a fine, as to a 
truſt, but a ſubpena. Ca. Ch. 278. 2 Ca. Ch. 126. 

90, an entry is not ſufficient to avoid it, where the fine makes a 
diſcontinuance ; for it ought to be by action. 1 Ver. 213. 

So, by the f.4 & 5 Ann. 16. [ /. 16.] No claim, or entry, of or 
upon any lands, &c. ſhall be of force to avoid any fine levied, or to 
be levied, with proclamations in C. B. county palatine, or grand ſeſ- 
fions of Wales, unleſs upon ſuch entry, or claim, an action ſhall be 
commenccd within one year after, and proſecuted with effect. 

| [AQtual 


* = 


Actual entry is not neceſſary to avoid a fine, without proclama- 
tions. Fenkins v. Pritchard, H. 30 G. 2. 2 Wil. 45.) 

So, an entry into land not compriſed in the fine, claiming that which 
was comprized, is not ſufficient. Ham. 400. 4258 

Nor is an entry in land in one county, claiming land in another, 
ſufficient for the land in the other county. Hard. 401. | 

Nor a claim at a gate in the ſtreet, without entry upon the houſe 
or land. Skin. 412. | 5 6 
Py will not ſupply a defect in an entry to avoid a fine. Ca. 

278. | | 


(B 2.) By whom. 


A claim to avoid a fine may be made by him who has a preſent 
righ', Pl. Com. 359. a. Vide ante, (A 3.) Condition, (G 1,)] 

So, if a ſtranger, of his own head, enters to avoid a fine, and he 
who has the right aſſents afterwards within five years, it is ſufficient, 
Co. Lit. 245. a. | 

So, if one avoids a fine by entry or claim, it ſhall be avoided as to 
all others. Pl. Com. 358. b. | RL 

But an entry by a ſtranger to avoid a fine, without the afſent of 
the party, precedent, or ſubſequent, is not ſufficient. Co. L. 245. a. 

KN. 9 Co. 106. a. N. Cre. El. 561. 3 4 
$0, an entry by a ſtranger, 2 a condition broken, does not avail 
without an expreſs aſſent. R. 2 Cro. 57. 535 | 


So, an entry by him in a remote reverſion, or remainder does not 
avail ; for it ought to be by him who had the preſent right. Pi. Com, 


359. a. | | 
| (B 3.) At what Time. 


An entry, action, or claim to avoid a fine, by the common law, 
ought to be made within a year and a day. PI. Com. 357, 358. 
ut by the ff. de domir, 13 Ed. 1. the iſſue in tail, or he in rever- 
ſion, neceſſe non habet opponere clameum z for, as to him, the fine ip/o 
jure eft nullus. | . | | 5 
Yet the fine of tenant in tail makes diſcontinuance, which ought 
to * avoided by formedon by the iſſue, or him in remainder or re- 
verſion. | | | 
So, an infant, a man of non-ſane memory, in priſon, or out of the 
realm, was not bound to make claim within the year and day. P. 
Com. 359. b. | 
And not being bound to make claim, a non-claim, by the common 
law, does not prejudice them for ever. Pl. Cam. 360. 2. 
So, if a man of full age, Qc. who ought to make claim, dies within 
the year; his heir within age, &c. was exempted for ever. Pl. Com. 
300. cont. ibidem, 371. 2. | | 


So, by the ft. 34 Ed. 3. 16. non- claim was ouſted as to all perſons. 
For more of title claim, Vide Condition, (O 5.)—Fine, (K 1, 2.) 

42 (A 4.) — Franchiſes, (A 1, 2.) - Heer, (E G.) — Kelcaſe, 
2. . | ; 


CLERGY, 
Vide Appeal, (G g. Juli, (T 1, Er.) 


| # 
CLERK. 
Six Clerks. 
Vide Chancery, (B 7.) 
County Clerk. - 
Vide Viſcount, (B 2.) — County. * 
Clerk of the Market. 
Vide Market (H). 
Clerk of the Peace. 
Vid Juſices of Peace, (D 5.) 
Clerk of the Pipe. 
Vide Courts, (D 13.) 


Ignorance, or Miſpriſion of the Clerk. 


vide Amendment, (D 1. 9.—E 1, 2.— G 2.—H 3.—T 1, &c.— 
VI, &c.) and many other Places in the ſame Title, 


SCOaDIiC1ih 
. Vide Deviſe, (D 3. 
COIN and COINAGE. 
Vide Juſticet, (K 7.) — Money, per Totum. —Prerogative, (D 39.) 


| COLLOQUIUM, 
Vide Action upon the Caſe fer Defamation, (G 7, 8, &c.) | 
COLLUSION. 
Vide Covin. 
COLOUR, 
Vide Pleader, (3 M 40, 41.) 


* 


COMMAND. 
Command of Forces, 
Vide Prærogative, (C 3.) 


COMMENCEMENT. 
Commencement of a Leaſe. 
Vide Eflates, (G 8, 9.) 
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Commencement of Parliament, 
Vide Parliament, (E I.) 
_ © Commencement of Terms, 
Vide Temps, (C 1, &c.) 5 
C OMME N D A MN. 
Vide Prerogative, (D 18, &c.) | 
COMMISSION and COMMISSIONERS, 
Commiſſion to take an Anſwer. 
Vide Chancery, (K 3.) 


Commiſſion of Array. | 
Vide War, (B 3.) 


Cmmion, and Commiſſioners of Bankruptcy. - : | 

| Vide Bankrypt, (D 1, &c.) hk =—_ 

Commiſſion for Examination of Witneſſes, | = 
Fide Chancery, (P 2, e.) 


Commiſſioners of the Great Seal. 
Vide Chancery, (B 1.) 


Commiſſion of Juſtices. 
vid. & Jaliun (C 2. G 1.)—Prerogative, (D 29.) 


Commiſſion of Partition. 
Vide Parcener, (C 10.) 


Commiſſion of the Peace. 

Vide Fuftices of Peace, (A 6, &c.) 
Commiſſion of Rebellion. 
Vide Chancery, (D F.) 
Commiſſion for Review. 
Vide Prerogative, (D 16.) 


Commiſſion, and Commiſſioners of Sewers. 
| Vide Se auer: | 


Commiſſion for Viſitation. 
Vide Viſitor, (A 3.) 
Commiſſion, and Commiſſioners of Charitable Uſes. 
Vide Uſes, (N 14, &c.) 


COMMITTEE. 
Vide Parliament, (E 6, &c.) 


— — — 


= 


COMMON. 
(A) Common, 


| C OMMON imports a privilege to take a profit in common with 


many. Co. L. 122. a. 

And a man may have common of paſture, turbary, or piſcary. 
F. N. B. 180. L. | 5 | 

So, common of eſtovers in a wood, minerals, Sc. Co. L. 122. a. 

Common is incident to the land to which it is appendant ; and tho? 
it is to be taken in another pariſh, it ſhall be charged, c. where the 
land lies. 1 Sal. 169. | 

[Lands which are ſtinted for five months, and open for ſeven, and 
enjoyed with the other common, is part of the waſte and common of 
the manor, and is included in a reſervation of the waſte, and all 
mines in it. Gibſon v. Smith, P. 1741. 2 Atkins, 182.] ; 


(B) Appendant. 


THERE are four kinds of common of paſture ; appendant, appur- 
tenant, common in groſs, and common pur cauſe de vicinage. Co. 
L. 122. a. , 
Common appendant ought to be time whereof, &'c. 1 Rol. 396. 
l, 40. | 


Common appendant is of common right. 1 Rel. 396. J. 44. 
For if a man had enfeoffed others, before the ſtatute of quia emp- 


| tores terrarum, of lands, parcel of his manor, the feoffees ſhould have 


common, for their commonable cattle, within the waſtes, &&c. of the 
lord, as incident to their feoffment. 2 . 85, 6. Per 2 J. 1 Kol. 
396. J. 45. 4 Co. 37. 

Common appendant ſhall be for the whole year. 

Or, for a time limited ; as, for the whole year, except when the 
lord depaſtures his cattle. 1 Rol. 396. J. 49. 

For the whole time after ſcverauce, until the land be ſown again. 
1 Rel. 397. J. 8. | 

And in ſuch caſe, if only part be ſown again, the common con- 
tinues in the reſidue. h | 

For the time aſter the hay removed, till Candlemas. 1 Rel. 39). 
1. 10. | : | 


From 


For it cannot begin at this day. 1 Rol. 396. J. 42. 26 H. 8. 4. * 
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From ſuch a day to ſuch a day. 1 Rol. 397. J. 12. b 
As long as he inhabits ſuch a houſe, or pays ſo much. 1 Nel. 397. 


2 

For the time after ſeverance, till the re- ſowing every two years, and 
for the whole year every third year. 1 Rel. 397. /. 19. 

Until the re-ſowing with the aſſent of the commoners. R. 1 Lee. 


3 ſhall be appendant to arable land, not to a houſe. 1 Rol. 
97. J. 28, 2 
i Nor to a =. Sc. nor any other than arable land. 26 H. 8. 
4. 4. 4 Co. 37. 6. 1 Rel. 397. J. 29. [Bennet v. Reeve, C. P. AH. 
14 Geo. 2. Willes, 227. * 
Vide appendant and appurtenant, (B 3.) 
Nor to lands improved out of the 9 within time of memory. 


1 Rel. 397. J. 31. 


Yet if a man preſcribes for common appendant to a houſe, cottage, 
Oc. it will be well, for it has a curtilage, Sc. R. 1 Sal. 169. R. 
2 Jon. 227. 

And it may be appendant to a manor, carue of land, &c. which 
comprehend a houſe, meadow, &c. but it ſhall be intended append- 
ant only to the arable in it. R. 4 Co. 37. 6. 

So, if the arable be converted to paſture, the common remains. 

Co. 

a 1 appendant ſhall be only for beaſts of the plough, which 
till the land; as horſes, oxen, Cc. or for cattle which _—__ the 
land; as cows and ſheep. 1 Rol. 397. J. 38. 4 Co. 37. 4 

And therefore, if a man preſcribes for common appendant for all 

cattle, it will be bad; for that extends to > ſwine, goats, geeſe, Oc. 


1 Rel. 397. J. 43. 


But, re — the cattle for which common appendant i is claimed, 
ought be levant and couchant upon the tenements to which, Se. 
1 Rol. 398. J. 1. [Bennet v. Reeve, C. P. M. 14 Geo. 2. W _— 
227+] 

[Therefore common appendant can be claimed only for ſo many 
cattle as are neceſſary to plough and manure the tenant's arable land. 


| Bid. ] 


Yet a man may claim common appendant for a certain number of 
cattle. 1 Rel. 398. J. 7. 

In a juſtification under a right of common, the cattle muſt be 
cemmonable, his own, and levant and couchant. 1 Bur. _ ] 


--40 Appurtenant. 


COM MON appurtenant originally began by expreſs grant. 
And a man mult preſcribe for it. Co. IL. 122. a. 

Or it may begin within time of mann. Cro: Car. 482. 26 H. 8. 
4. a, | 

As, if a man claims common for all cattle, it is common appurte- 
nant : for it includes ſwine, goats, geeſe, Wc. 1 Rol. 397. J. 44. Vide 
mfra, 

If he preſcribes, that he, and all thoſe whoſe eſtate he has in ſuch a 
houſe, have common in ſuch a place for two beaſts. 1 Ro. 399. 


39. 
5 That 
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That all the inhabitants in an antient meſſuage in ſuch a vill have 


common in ſuch a place; but it cannot extend to habitations erected 
de novo. R. Sav. 81. | | 
If a man by bargain and ſale ſells B. to another, and afterwards 
ants common to the bargainee for all cattle which manure B. and 


afterwards the deed is inrolled ; the bargainee fhall have common as 


appurtenant to B. tho? his eſtate in it was not perfect at the time of the 


grant. R. 1 Rol. 400- I. 7. h | 
Tho” the grant had no reference to the bargain and ſale. R. 1 Rel. 


4OO4 J. 7. 


So, if he grants common for cattle levant and couthant upon land, 


which he ſhall purchaſe within a month. R. 1 Rel. 400. J. 19. | 
Or, for cattle /evart and couchant upon B. and he afterwards pur- 


chaſesit. Dub. 1 Rol. 400. J. 27. 


If a man grants common to another within his manor or lands of 


D. it is good, tho' it does not appear that there is any waſte there; 


for it is granted generally, within his lands of D. R. upon a ſpecial 


demurrer, Cro. Car. 599. | | Ef 
So, if he preſcribes for paſturage in a meadow for two horſes till 


the hay be moved, it is good. R. 2 Cro. 27. 


A man may preſcribe for common, as appurtenant to his manor, 


or freehold, for all cattle. 1 Re. 401. J. 8. 
Or, for hogs /evant and couchant. 1 Rol. 401. J. 29. | | 
Or, for a certain number of cattle, as 300 ſheep, &c. without ſaying 
levant and couchant, 1 Rol. 401. J. 15. 2 Cro. 27. R. 2 Med. 185. 
So, for cattle /evart and couchant upon a meſſuage cum pertinentiis ; 
for this comprehends a curtilage of an acre or more, upon which they 
may be couchant. R. 2 Jon. 227. [I Lord Raym. 726.] | 
No one can preſcribe for common for his cattle /evant and couchant 


as appurtenant to his houſe, without having a curtilage or land. B. R. 


Aich. 33 Geo. 3. Scholes v. Hargreaves, 5 T. R. 46.) 


So, the lord may claim paſturage for two horſes in 1000 acres of | 


meadow till it be cut for hay; for ſo large a quantity cannot be much 
prejudiced by only two horſes. R. 2 Cro. 27. a | 
{Common of paſture, without land, may be parcel of a manor, tho 
demiſed and demiſable by copy of court roll; and if it be claimed 
by the lord of a manor in the foil of another for a certain number of 
cattle, without regard to levaucy and couchancy, and be not claimed as 
incident to arable land, it will be taken to be common appurtenant. 
Muſgrave v. Cave, C. P. H. 15 Gee. 2. Willes, 319.] 


(D) In Groſs. 
C OMMON in groſs is ſuch as is not appendant or appurtenant 


to any certain land. Co. L. 122. a. 5 

And ought to be claimed by preſcription, or by deed. Bid. 

As if a man who has common appurtenant for a certain number of 
cattle, grants it over to another, it ſhall be common in groſs. 
+ Rol. 402. J. 10. Co. Car. 433. 2 Leu. 67. 

So, if a man grants common to another for his cattle, ubicungue the 
cattle of the grantor go, it will be common in groſs. 

And if he doth not reſtrain the cattle of the grantee to any certain 
number, it is a common in groſs ſans nombre. 5 

80, 


I” wo TT ww 


So, if he grants common n averia ſua ierint. Cro. Car. 


So, common for the inhabitants of antient meſſuages i in ſuch a town. 


ci Leo. 44» 


So, common to the mayor and burgeſſes of ſuch a town. R. 2 Lev: 


240 


Yet common in groſs ſans nombre is not good, if there be not "WES 


reſtraint or limitation; as, if a. corporation preſcribes for all of the 


corporation, for all their cattle commonable, without ſaying, /evant 
and couchant within the ſame town, it is ill. R. 1 Sand. 340. but 
Sand. not ſatisfied. 1 Mod. 6. R. Jon. 298. | 

If A. claims common ſans nombre, he ke to ſay levant ad couch= 
ant upon ſuch land: R. 2 Mod. 185. | 

But common appendant never can become common in groſs. 1 Rel. 

Ol. J. 52. 

: Nor, 3 appurtenant for cattle /evant and couchant upon ſuch 
tenements. 1 Kol. 402. J. 2. Per Hale, 2 Lev. 67. 

And, if common appurtenant be granted with a parcel of lands to 
which, Ee. it ſhall be appurtenant to ſuch parcel. R. 1 Rol. 402. 


J. 15. Cre. Car. 432. 


[A man cannot preſcribe for common appurtenant to a farm ; be- 
cauſe it is uncertain of what a farm conſiſts, perhaps of 10 acres, or 
of 100; but the preſcription onght to be laid to a meſſuage, and ſo 
many acres of land. Per Holt, 1 Lord Raym. 726. ] 

[If a man preſcribe for common for a certain number of cattle, as 
appurtenant, Oc. it is not neceſſary, nor material to ſhew that they 
are /evant and couchant; becauſe it is no prejudice to the owner of the 


ſoil, for that the number is aſcertained. 4d. 15. 


(E). Pur Cauſe de Vicinage. 
C OMMON pur cauſe de vicinage is, when two or more towns 
have common in the fields within their towns, which are open to 
the fields of the neighbouring towns, and the cattle, put to uſe their 
common there, eſcape into the fields of the Won towns, 2 
contra. 4 Co. 38. b. 
And therefore, this common is but an excuſe for a treſpaſs. Co. L. 


122. 4a. 4 Co. 38. ö. 


So, where ſeveral perſons have lands intermixt in an open field, 
and put their cattle at act, viz. at large, to depaſture there, which 
cannot be without treſpaſſing the one upon the _ this is in the 
nature of common pur cauſe de vicinage. 7 Co. 

And if any one incloſes, and after the e the others have 
uſed after harveſt to open his gates, and to intercommon there, the 


ulſage determines the right, and the owner who incloſed cannot ex- 


clude the others. 7 Co. 5. Vide infra. 
Tho' he refuſes to intercommon with them. 7 Co. 5. | 
When there is common prr cauſe de vicinage, one commoner cannot - 
put his cattle into the lands of another vill, or manor, tc. but into 
his own lands only, and they muſt eſcape into the other. Co. L. 
122. a. 4 Co. 38.6. e 
And if one vill or manor has 100 acres, and the other only 50, the 
latter can uſe the common on!y with cattle hl her cs to the 59 
acres. . 7 Co. 5. J. 
And 
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And he can uſe it only for cattle /evant and couchant within his tene- 


ment or vill; for it is in the nature of a common appendant. 
And therefore it ought to be claimed from time whereof, c. as 
common appendant, tho” it be not ſo. Per Wray, 4 Co. 38. a. 
If common be allowed pur cauſe de vicinage, the one lord of the 
manor or vill may incloſe, and ouſt the others of common there. Co. 
L. 122. a. R. 4 Co. 38. ö. 
So, if the owner of land, where there is ſhack, incloſes, he ſhall 
hold in ſeveralty, where by uſage the incloſers there have done fo. 
Co. 5. b. 
n If Feral freeholders, who have lands in a common field, inter- 
common, one of them cannot preſcribe to incloſe againſt the others. 


Adm. 2 Mod. 105. Vide ſupra. 


(F) Common; how it ſhall be . 
(F 1.) When it excludes the Owner. 


1 F tenants of a manor have common in the waſtes, they cannot 

exclude the lord; for he by common right may put in his cattle. 
Co. L. 122. a. 1 Rol. 396. J. 10. 

So, a grantee of common cannot exclude the owner. 1 Rol. 396. 
＋ 13. 399. J. 2. 

Tho? the grantee has common ſans nombre. 1 Rel. 396. J. 13. 
Co. L. 122. 4. 

Nor tenants, who claim common of e//overs. 2 Cro. 2 56, 7. 

And they cannot preſcribe to exclude the owner of the ſoil ; for the 
word, common, imports it. Co. L. 122. a. 2 Rel. 267. J. 30. 

If the owner of the ſoil aliens, ſaving his common; he may after- 
wards depaſture there. 1 Rel. 396. J. 25. 

And if there was not any ſaving, the alienee ſhall haye common. 
1 Rel. 396. J. 30. 

But the lord or owner of the ſoil, by cuſtom, may be reſtrained to 
two or three beaſts. Cont. 2 Rol. 267. l. 26. R. Yel. 129. 

Or, he may be reſtrained to a certain time. 


[The right of commoners in a common may be ſubſervient to the 


right of the lord in the ſoil ; fo that the lord may dig claypits there, 
or empower others to do fo, "without leaving ſufficient herbage for the 
commoners, if ſuch a right can be proved to have been always exer- 
ciſed by the lord. Bateſen v. Green, B. R. M. 34 Geo. 3. 1 . K. 
411. 

So, the tenants of a manor may preſcribe, that after the graſs 5 is 
mowed and put in cocks, the lord only ſhall put in his cattle till Mi- 
chuelmas, and then the tenauts only till Lady 4 Per Bramgſton, 
2 Rol. 267. J. 10. 

So, a man may preſcribe, or allege a cuſtom, to have the ſole or 
ſeveral vfluram terre, or paſiuram terre and exclude the owner of the 
foil. Co. L. 122. a. * 

| So, the copyholders of a manor may allege a cuſtom to have the ſole 
paſturage i in ſuch a place, and to exclude their lord : for ſuch uſage may 
| have had a good commencement. R. 2 Sand. 326. 2 Lev. 2. Pol. 13. 

1 Mod. 74. 

So, the freeholders may preſcribe, that they, with the cuſtomary 
tenants, and the copyholders may all-ge a cuſtom, that they, _ 

the 


„ „ a 2 a 


e. 


ing.!) 
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the freeholders, have the ſole paſturage. Semb. 1 Sand. 352. Dub. 
3 Med. 250. 5 
+ So, a tenant may preſcribe to have all thorns, c. growing upon 
ſuch a place; by which the owner ſhall be excluded. R. 2 Cre. 
250, 7. | XY. 123 
” But a preſcription that occupiers, or inhabitants ought to have com- 


mon is not good. 1 Lord Raym. 405.] 


(Bye. 13G. 3.c.81. Arable in common fields ſnall be ordered as three- 
fourths in number and value of occupiers direct for ſix years. Cottager 
or commoner without land is not excluded his full right, unleſs he 
conſents in writing for an annual payment. If occupiers agree not to 
depaſture in common, and allot what ſhall be ſuch common for cot- 
tagers only, as ſhall be deemed an equivalent by a majority of them 
who have not compounded, they ſhall not have common on the other 
part. Perſon having ſeparate ſheep-walk, or paſture for cattle, not 


excluded from his right, unleſs he conſents.] 


[Balks, &c. may be ploughed with conſent of lord of manor, and 
three-fourths of occupiers, except where it is a road. Boundary ſtones 
ſhall be erected.] | i | | 

[Lords and three-fourths of commoners may let one-twelfth part of 
— for four years, the rents to be employed in improving the re- 

ue.] 

[Or aſſeſſment may be levied for improving ſtinted commons, as 


lord and majority of occupiers direct.) 


[Majority, with lord's conſent, may poſtpone opening commons, 

ſtinted as to time for twenty-one days. | 
[Two-thirds of commoners, with lord's conſent, may open and 

ſhut common paſtures, but a portion ſhall be reſerved for thoſe diſſent- 


[Stinted right of common for horſes, Cc. may, by majority of com- 
moners, be commuted for ſheep.) | 5 
(Perſons otherwiſe diſabled may agree under this act.] 8 

[Tithe owners ſhall receive no gratuity for tithes, but by half. yearly 
or yearly payments. ] | 

[The conſent of occupiers is not valid, without an authority from 
proprietor. ] | | 


(F 2.) With what Cattle. 


Common appendant, or appurtenant for cattle /evant and couchant, 
may be uſed with cattle which he hires or borrows to plow, or ma- 
nure his land: for they are his cattle. 1 Rol. 402. J. 39. 401. J. 39. 

And which yield nurture for his family. 1 Rol. 401. J. 43. | 

So, with rabbits, or other beaſts of warren, as well as other cattle. 
R. Lut. 108. a | 

Common in a foreſt may be uſed with ſheep. Lut. 81. Vide in 
Chaſe, (O 3, 4.) | 


* 


Tho' it be in the fence month. Lut. 81. If he preſcribes for it. 


Pol. 447. | 


[Rams muſt not remain on commons, from the 25th of Auguſt to | 
the 25th of November. 13 G. 3. c. 81. / 21.] | 


But he who has common appendant, or appurtenant for cattle 


 tevant and ceuchant, cannot uſe the common with the cattle of a 


ſtranger. 1 Rel. 402. J. 34. 2 Sand. 327. Semb. Lut. 107. 
F | 


Vor. III. Nor 
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Nor can he licenſe his tenants at will to put their cattle there. 1 Rol. 
402. J. 36. 


| Nor can he uſe the common with cattle which he agilts. I Rel, 


402. J. 34. 

Or, which he has to ſell I | Rel. 401. J. 46. | 
Nor can he grant over his common to another; for it is for cattle 
levant. R. 2 Cro. 15. 

So, he, who has common in groſs /ans nombre, cannot licenſe a 
ſtranger to put cattle there. 2 Sand. 327. 

Yet he who has common for a certain number of cattle may put 


in the cattle of a ſtranger. 1 Rol. 402. J. 43. Cont. I. 34. Dub. 


2 Cro. 575. 
So, he, who has the ſole paſture may licenſe a ſtranger to put his 


cattle there. R. 2 Sand. 327, 2 Lev. 2. Pol. 13. 1 Mod. 74. 
And a licenſe pro hac vice may be by parol. 2 Lev. 2, Cont. Seed, 


2 Sand. 328. 
So, he may uſe it for cattle not /evant and Brie: N. 2 Lb. 2. 


' Yet after a verdict a licenſe ſhall be intended by deed, tho' not 
pleaded, R. 2 Sond. gab. 


(6) When the Lord may improve it. 


THE lord could not improve the land where others have common 
by the common law. 2 nf. 85. viz. againſt others who have 


common by grant; but againſt his tenants it was otherwiſe, 2 Ift. 
474. 1 Rol. 365. 

But now, by the /f. of Merton, 20 H. 3. 4. the lied may improve, 
leaving ſuſſicient paſture, ingreſs, and egreſs for his tenants. 

[But where the tenauts of a manor have a right to dig gravel on 
the waſtes, or to take eſtovers there, the lord has no right under this 


ſtatute, to incloſe and approve the waſtes of the manor. 2 Term Rep. 


391.) 

[Yet a cuſtom in a manor, that any perſon being deſirous of in- 
cloſing, may apply to the court, Wc, firit obtaining the conſent of the 
lord, does not abridge the lord's common law right of inclofing with- 
out any ſuch application, provided he leave a common ſufficient for 
the tenants. I. 392 

And by the /. W. 2. 13 Ed. 1. 46. the ft. of Merton, which ex- 
tends to the lord and his tenants, ſhall hold between the lord and 
others who have common. | ; 

And therefore, the lord may improve his waſtes againſt thoſe who 


have common appendant, or appurtenant for cattle /evant and couchant 


upon their tenements. 
So, if the lord has common in the lands of the tenant, the tenant 


may improve. 2 /t. 474. 


[So, any perſon, who is ſeiſed in fee of part of a waſte within a 


manor, may approve, having a ſufficiency of common, though he is 
not the my of the manor. Glover v. Lane, B. R. M. 30 Geo. 3. 


3 T. K. 445. 
So, if the lord aliens the ſoil, . the common was taken, the 


alienee may improve. 2 f. 87. 
The lord may improve ftotier quotier, if there be fufficient common 


left tor his tenants. Lid. | G 
a | And 
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And if it be ſufficient at the time of the improvement, though it 
afterwards appears to be inſufficient, the improvement ſtands. 2 fl. 87. 

If the lord makes a feoffment of part of the waſte, the feoffee may 
incloſe ; for the feoffment is an improvement. Bid. 

By the . V. 2. 46, None ſhall be aggrieved by an aſſiſe of com- 
mon 1 paſture, by reaſon of windmill, berkery, { viz. ſheep or tan- 
houſe,) cow-houſe, neceſſary augmentation of his court-yard or cur- 
tilage. 2 If. 476. | | 

And for theſe improvements the lord, &c. ſhall not be tees, 
though ſufficient common be not left. 2 It. 476. Dub. 1 Lev. 62. 

And theſe inſtances are only for example; for the ſtatute extends 


by equity, where the lord builds an habitation for his beaſt-keeper, 
2 Inft. 476. 


Where he builds a new houſe for his own habitation, and enlarges 
the curtilage. Semb. x Lev. 62. 1 Sid. 79. 

But he ought to ſay, that it was for his habitation, and that it was 
neceſſary. R. 1 Lev. 62. 1 Sid. 79. 

If the lord improves and incloſes, and the fences are thrown down 
by perſons unknown, by the f. . 2. 46. the towns adjacent, if they 
do not indict the miſdoers, ſhall be diftrained to repair the ſame 
fences. 2 Inft, 476. 

If they be thrown down by night or by day, if the mo be not 
known, Cut. 1 

And this if the miſdoers are not indicted within a year and a day. 
2 Infl. 476. Tut. 158. 1 Rol. 365. Dict. that a diftringas lies if 
the miſdoers are not indicted within a convenient time, tho' the your 


be not paſſed. Cro. Car. 440. 


And therefore a writ ſhall go to the ſheriff to inquire ** male- 
factors threw down the fences, and if he returns that it was by pers 
ſons unknown, a diſtringas goes againſt the inhabitants of the next 
towns, and to inquire of the damages. Lut. 141. 170. Cro. Car. 
280. 440. 

But a di ;fringas does not go for cutting down trees, if the fences 
are not thrown down. N. Ray. 487. 

The writ need not ſhew a title to improve. R. Cro. Car. 280. 

And it lies for the owner of the waſte. SY. 106. 

For the grantee of the common. S5. 106. 

[The proceedings upon a nodtanter muſt be of the crown ide in 
B. R. Rex v. Sudbury, H. 11 C. Str. 622.] | 
2 colts are given on a writ of nefanter. Str. 106g. B. R. 

] 

2 return of the di/iringas, the inhabitants may appear and 
plead to it; for the diſtringas contains a ſcire faciar, Lut. 157. 
R. 1 Sid. 107. 

And therefore there is no occaſion for a ſcire facias after the diſtrin- 


205. Lut. 157. 


And the inhabitants may plead that the perſons were known. Lui. 
175, 176. K. 1 Lev. 108. 

Tbat the damages are exceſſive, Lat. 147. 177. R. 1 Sid. 212. 
i Mzd. 66. 

Or any matter, which excuſes the throwing down of the fences. 
Tut. 144. 176. [LVid. B. R. H. 356. 

That the miſdoers are indicted. Cyr. Car. 440. | 
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And ſome inhabitants may plead one plea, and the inhabitants of 
another vill, another plea. Lut. 176. 

So, two of every vill may plead for all. 1 Lev. 108. 

If the vills plead to the damages, there ſhall not be judgment for 
the erection of the incloſures till the plea be determined. 1 Mod. 66. 

But if the vills do not plead to the exceſſiveneſs of the damages, 


they ſhall be bound by them, tho' the jury afterwards find leſs da- 


mages. KR. 1 Sid. 212. 


And if at firſt they do not take proteſtation to the damages, they 


cannot afterwards traverſe, Mid. 

And if they do not come at the return of the diſtringas, they can- 
not afterwards plead. Semb. Cro. Car. 280. 

If the vills do not plead, another diftringas goes to levy the damages 
found. Cro. Car. 280. Jon. 306. 

(By 7. 29 C. 2. c. 36. Owners of common, with conſent of ma- 
jority in number and value of commoners; majority of commoners, 
with conſent of owners; any perſons with conſent of both, may 
incloſs any part of common for growth of wood. If wood deſtroyed, 
offender may be puniſhed according to 1 & 6 G. 1. ; if not convicted 
in ſix months, the owner {hall have ſatisfaction from the adjoining 
pariſhes, Oc. as for fences overthrown by fat. Wim. 2. Perſon 
cutting wood on common ſhall incur the ſame penalty. ] 

[By fat. 31 G. 2. c. 41. The recompence is to be paid to perſons 
intereſted, in proportion to their intereſt. "Tenants for life or years 


determinable on lives, may conſent for their term, but that binds not 


after determination of their eſtate.) 


But the lord cannot improve againſt him, who has common in 


groſs ſans nombre. 2 Inf. 86. 

Nor when he has common in groſs, though it be for a certain num- 
ber. 2 nfl. 86. 475. Semb. 1 Rol. 365. 

So, the lord cannot improve, where the tenant has common of tur- 
tary, piſcary, lovers, &c. 2 Int. 87. 

[The lord, or his grantee, may incloſe and approve part of a com- 
mon againſt tenants having common of paſture, notwithſtanding they 
have alſo ſome other right on the common, as a right to dig ſand, Oc. 
if he have ſufficient common of paſture. Facet v. Strickland, 
C. P. E. 10 Geo. 2. Com. Rep. 578. Willes' Rep. 57. S. C. Shak- 
ſpear v. Peppin, B. R. T. 36 Geo. 3. 6 T. R. 141. 

So, the lord cannot, upon pretence of an improvement, dig pits for 
coals, Wc. 1 Sid. 106. 

So, the lord cannot improve. without leaving ſufficient common. 

Tho! he aſſigns ſufficient in other lands. 2 Co. 2 | 

Tho! he alleges a preſcription to improve for that denies the right 
of common. R. Jon. 

If the lord improves, and does not leave ſufficient common, the 
commoner may throw down the whole inclofure; for it ſtands upon 
his common. 2 ft. 88. 

But in an aſſiſe in ſuch caſe the jury cannot find generally for the 
plaintiff, but ought to aſſign how much ſhall be ſufficient. Bid. 


(H) What Intereſt the Commoner has. 


"HE commoner has no intereſt in the ſoil where he takes his 
| common ; and therefore he cannot meddle with the ſoil to dig 
there, Sc. Bride. 10. (Vid. 1 Bur. 265. 267.] He 
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He cannot take IEF Y hay, or other profit there growing. 2 Leo. 
202. Bridg. 10. | 

He cannot cut down buſhes, fern, Qe. without ſpecial cuſtom 
tho' they prejudice his common. ZBridg. 10. 

[A commoner, tho? he has by cuſtom a right to cut fern, may not 
ſcatter the aſhes which a ſtranger has made by cutting and burning it. 
Weadſon v. Nawton, T. 13 G. Str. 777.] | 

Nor grant his common to the uſe of another. Bridg. 10. 

Nor make a trench to let out water which ſurrounds it. 1 Rel. 
406. J. 17. Semb. 12 H. 8. 2. 15. | 

Nor ſtop up coney-borows, though his cattle fall and periſh in 
them. 1 Rol. 405. I. 25. 2 Bul. 116. 

[Even if the common is ſurcharged, but muſt bring his action. 
Cooper v. Marſhal, P. 30 G. 2. 1 B. M. 259. Cope v. en 
PF. 30 & 2. 1 B. I. 268. 2 FVilſ. 5 1.] 

Nor kill the rabbits. R. 1 Rol. 405. J. 1 5. 20. 2 Leo. 201. 
2 Bul. 116. | Wo 

Though he allege a cuſtom, or preſcription to doi it. Semb. Bridg. 
10. 

He cannot enter upon the ſoil, when he does not put his cattle 
there. 1 Rol. 406. J. 8. 

Nor agiſt the cattle of a ſtranger there. 2 Leo. 202. | 

He cannot maintain treſpaſs for damage to the ſoil or nl; ; for 
he has no intereſt, but to take the paſture by the mouths of his 
cattle. 12 H. 8. 2. 8 Kol. 5 5 2. J. 7. 

Nor an action upon the caſe againſt a ſtranger, if his rabbits go 
upon the common, for he may kill them. K. Cro. Car. 387. 1 Rol. 
405. . 39. 

But a commoner may juſtify his n to put his cattle upon the 


common, 


Or to ſee whether the graſs be good, for the depaſturing of his 
cattle. 1 Rol. 406. J. 10. 

So, he may reform an abuſe to the ſoil ; as he may dig down moles 
hills. 1 Brown!l. 228. 12 H. 8. 2. 

Fill up with earth holes dug there. 1 Brown. 228. 

Let out water from a pond made there by the lord. Bid. 

Make a cauſeway for cattle to come there. Per Pollard, 12 H. 8. 2. 

So, ke may throw down incloſures, which prevent his coming to 
his common. Semb. 2 Iiſt. 88. Bridg. 10. Vid, 1 Bur. 265. 267. 

Put in his cattle, though the owner has ſowed the land. 2 Leo. 
202. 

Throw down the incloſure of the N though he do not put 
his cattle there at the ſame time. R. Litt. 38. 

So, he may throw down fences, which are erected upon his com- 


mon. KR. 2 Mod. G5. 


So, he may diſtrain the cattle of a ſtranger there damoge-eoſont 
1 Rel. 405 J. 42. Adm. Yelv. 129. 2 Leo. 202. 

Or drive them out with a little dog; without being compelled to 
diſtrain. R. 4 Co. 38. b. 

[But he cannot cut down trees planted by the lord on the waſte, al- 
though there be not a ſufficiency of common left. Sadgrove v. Kirby, 
B. R. M. 36 Geo. 3. 6 T. R. 483. Kirby v. Sadgrove, Exchequer 
Chamb. Z. 37 Geo. 3. 1 Be. & Pul. Rep. 13. ] 

F.3 So, 


5 COMM ON. 


So, if the lord, by cuſtom, be reſtrained to a ſmall number of cattle, 


and he puts more there; they may be diſtrained by him who has 
common. Per three J. Il. 129. 

So, if the lord puts in his cattle before the time for common, when 

by the cuſtom it ſhould be freſh. N. 1 Rol. 405. l. 55. 

[Wherever there is colour of right for putting in cattle, commoner 
cannot diſtrain, where no colour he may, ſo he may diſtrain a 
, ſtranger's cattle, but not thoſe of a commoner, though he exceeds his 
number. Where writ of admeaſurement lies he cannot diſtrain. 


Whether he may diſtrain cattle ſurcharged where the right of com- 


mon is for a number certain? Q, Hall v. Harding. P. g G. 3. 4 B. A. 
2426. 1. Bl. Rep. 673. 

So, a commoner ſhall have an action upon the caſe againſt him who 
prejudices his common, an aſſiſe, or a quod permittat. Bridg. 10, 
Vide poſt. (1). 

Tho! the prejudice to the common be by digging clay, and laying 
and carrying it acroſs the common; tho' he has no intereft in the 
| * ſoil. R. Godb. 344. 2 Rol. 308. 344. 


hough the defendant himſelf has common there, R. Godb. | 


344 
But if a commoner avows a diſtreſs for damage -feaſant, he ought 


to allege, quod communiam tam amplo modo habere non potgſt. R. 3 Lev. 
104. 


Vi Fre l. (I). 
(I) What Remedy the Commoner ſhall have. 
An Aſliſe, &c. 


F the commoner has an inheritance, or eſtate for life, 4 in his com- 
mon, and is diſſeiſed, he ſhall have an aſſiſe. F. N. B. 180. IL. 
Vide Aſiſe, (B 2.) 


Tho the lord himſelf diſſeiſes him; as if he ſurcharges the com- 


mon, or approves, and does not leave ſufficient for the commoner. 
F. N. B. 125. D. 


So, if the commoner be diſſeiſed, he may have a quod permittat in | 


the county, or C. B. F. N. B. 123. F. Vide Quod permittat. 
Or,: if his anceſtor was diſſeiſed; but not in other degrees. F. N. B. 
123. H. 

So, if tznant in ancient demeſne be deforced of his common, he may 
have a writ of right cloſe for it. F. N. B. 11. K. 

If a commoner ſurcharges the common, another commoner may 
have a writ of admeaſurement of paſture, whereby the number of the 
cattle with which the defendant, the plaintiff, and other commoners, 
who _ not parties, may common, ſhall be aſcertained. F. N. B. 125. B. 
126. 

And this writ is viſcontiel, and not returnable; upon which the 
3 ſhall make plaint in the county court, as in replevin; and the 
ſheriff by precept ſhall warn the defendant; and if he pleads nothing, 
2 8 eſſes it, he ſhall make admeaſurement. . N. B. 125. 


. upon this ſhall go an alas and pluriet, and if nothing be done 
upon => nor cauſe ſhewn, an attachment againſt the ſheriff. F. N. B. 
T_ | 


Or, 
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Or, it may be removed by pone into C. B. where PR: plaintiff mall 
count, and have admeaſurement. F. N. B. 125. F. 126. A. 

By the ft. W. 2. 7. After removal into C. B. a difiringas goes to 

make proclamation at two county-courts, and mw default, judgment. 
F. N. B. 125. G. 126. C. 2 Inſt. 368. 
By W. 2. 8. If the defendant in admeaſurement of paſture, after- 
wards ſurcharges, a writ of de ſecunda ſuperoneratione lies; upon which 
he ſhall render damages, and forfeit the cattle ſurcharged to the king. 
2 Infl. 370. F. N. B. 126. E. 

But the writ of admeaſurement of paſture does not lie by the 
jord; nor by tenant againſt the lord; nor for common ſans nombre, 
F. N. B. 12 5. N. 

So, if a commoner be diſturbed, whereby he cannot uſe his com- 
mon, or cannot uſe it in tam amplo wad, he may have an action upon 
the caſe. 9 Co. 112.b. Vide Action upon the Caſe for a Diſturbance, 

Al.) | 
( So, if the lord, or a commoner, ſurcharges the common, whereby 
the plaintiff has not ſufficient common, an action on the caſe lies. 
Lut. 107. Atkinſon v. Teaſdale, P. 12 G. 3. 3 Will. 278. [2 Bl. 
Rep. 817.] 

One commoner, who has ſurcharged, may nevertheleſs maintain 
an action againſt another for ſurcharging the common, Hobſon V. 
Todd, B. R. M. 31 Gee. 3. 4 T. R. 71. 

And the plaintiff needs not ſne that he turned on any cattle of 
his own at the time of the ſurcharge, but only that he cou/d not have 
enjoyed his common ſo beneficially as he ought. 2 Bl. Rep. 1233. J 
Do, if the lord or another drives his cattle out of the common. Lut. 
10 

5 a man claims common, where he has no right, the owner ſeiſed 
in fee ſhall have a guo jure. Vide Quo Jure. | 

(If plaintiff claiming right to cut ruſhes on a common cuts fore 
which defendant takes away, trover lies. Rackbam v. Feſup, M. 

13 G. 3. 3 Will. 332. | 
[Againſt a ſtranger for cutting and taking away ruſhes. Treſpaſs 
and trover in one declaration. Beau v. Bloom, M. 14 C. 3. 3 Wi. 
456. 2 Bl. Rep.g26.] : 

Vide ante H). 


(K) What Remedy the Lord ſhall have. 


o, if the lord has prejudice in his ſoil, where the common is, he 

mall have remedy by action, as in his other lands. 

[In treſpaſs by the lord againſt a commoner, for deſtroying his peat 
and filling up the holes, if defendant juſtifies under common appen- 
dant to his houſe, that plaintiff had dug holes, and laid up heaps, 
whereby he could not enjoy tam amplo, & c. therefore juſtiſies remov- 
ing heaps, and filling holes, doing as little damage as poſſible; and 
plaintiff replies de injuria ſua propria abſque tali, & e.: Sufficiency of 
common left cannot be given in evidence. JW v. Howard, 
P. 3 G. 3. 3 B. M. 1385.] 

If the * of a ſtranger are in the common, he may drive th: m 
Out, or impound them. 3 Lev. 4. | 
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Or maintain treſpaſs, 1 

So, if the lord ſees the cattle of a ſtranger, he may drive the cattle 
of a commoner with them to pound upon the waſte, in order to ſev 


them, without a cuſtom for doing it. R. 3 Lev. 41. 6 arp? 
So, by cuſtom he may drive the cattle of a commoner, to ſee whe- 


ther the cattle of a ſtranger be there, or whether the common be ſur. 


charged; but not without a cuſtom alleged. 3 Lev. 41 2 Lev. 87. 
And if the common be ſurcharged, he may detain the cattle 
driven, till ſatisfaction for the treſpaſs, without a preſcription for it. 
R. 2 Lev, 87. | 


If the tenant himſelf ſurcharges the common, the lord may diſ- 


train the beaſts, as damage-feaſant, F. N. B. 125. D. 
- So, if the tenant puts in cattle not levant and courhant, where he has 
common only for cattle evt and couchant. 2 Rol. 706. l. 50 
Or the lord ſhall have treſpaſs againſt his tenant. | 
But if the lord ſets up a ſtack of corn, &c. upon the common he 
cannot drive away the cattle which have common there; for it was 
his own fault. R. 2 Cre. 271. 1 | 


(I) How Common ſhall be extinguiſhed. 


17 a man purchaſes land where his eommon is to be taken, whereby 


he has as high an eſtate in the land in which, c. as in the land 


to which the common is appendant or appurtenant, the common ſnall 
be extinguiſhed. R. 4 Co. 38-3. R. Cro. El. 5 70. Mo. 462, 3. 


Vide Suſpenſion, (B, c.) 
So, if a copyhold to which common belongs, is deſtroyed, the 
common is gone. Vide Copybold, (K 6.) 


So, if he, who has common appurtenant, purchaſes parcel of the 


land in which, c. the whole ſhall be extinguiſhed. Co. L. 122. a. 
R. 8 Co, 79. R. 1 And. 159. | 8 
So, if he who has common in groſs, c. Co. L. 122. a. 

But if a man, who has common appendant, purchaſes part of the 
land in which, Sc. it ſhall be apportioned ; for it is of common 
right. Co. L. 122. 4. R. 4 Co. 38. 4. R. Mo. 463. 644. 8 Co. 79. a. 
And he ought to preſcribe for the whole till ſuch a day when he 
purchaſed, Cc. 4 Co. 38. i | 
| So, if a man, who has common appurtenant, ſells parcel of the 
_ to which, Oc. it ſhall be apportioned. Co. L. 122. a. R. 
8 Co. 79. Lf | : 

And the alienee may preſcribe as for common appurtenant to his 

rcel. 8 Co. 79. 25 | 
Or, if common be for a certain number, the owner may ſell all 
his common with parcel of his land to which, &c. and the whole 
ſhall be appurtenant to that parcel. R. 1 Rel. 402. J. 25. Cro. Car. 
432. | | 
Yet if a commoner purchaſes the improved part of the waſte, his 
common ſhall not be extinguiſhed; for by the approvement it was 
wholly ſevered from the manor. 2 Inf. 87, | : 
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(N /) How ſuſpended. 
CO, if a commoner who has common appurtenant, takes a leaſe of 
part of the land in which, &c. for life or years; all his common 


| ſhall be ſuſpended during the term. K. 8 Co. 79. 4. 
Vils Supenfon. 


(N) When it is not deſtroyed. 


F all the inhabitants of a vill have common in ſuch a place, and 
the ancient meſſuage of any of them falls, and a new one is built 
upon the ſame foundation, the common remains. R. 2 Leo. 45. 
Or, if he builds a new houſe in the ſame place. 2 Le. 45. 
Godb. 97. 
But if the inhabitants of a vill claim common, and any one builds 
a new meſſuage there, where there 'was none before, he ſhall. not 
have common ; for it belongs only to the antient inhabitants. R, 
2 Leo. 44. WES 8 | 


(O) When revived by a new Grant. 


IF a common be extinguiſhed by unity of poſſeſſion, if a leaſe be 
I made of the land to which, &'c. with all commons therewith uſed or 
enjoyed ; that amounts to a new grant of the common for years, if 
there be an averment that it was uſed, R. Cro. El. 570. 


Vide more concerning common in Copyhold, (K 6.— Chancery (2 P).— 
| a Pleader, (3 K 24.) 
| Tenant and Tenancy in Common, 
Vide Abatement, (E 10. — F 6.) — Chancery, (3 V 4, &c.)=-Deviſe, 
8 (N 8.)— Efates, E35 TOY 
COMMON ANNOYANCE. 
Vide Juſtices of Peace, (B 24, &c.)—Leet, (L 12, 13.) 


. COMMON BENCH. pt: 
Vide Courts, (C 1, &c.)--Pleader, (C 4. 11, &c.—3 B 2.— Quad pers 
mittat, (D 2.) 55 
COMMON COUNCIL. 
Vide Franchiſes, (F 25.) London (F). 


COMMON LAW. 
Vide Chancery, (C 1. — D 9.—X—4 V). — Copyhold, (K 4. —P 3.) 
—Ley(B).—Parliament, (R 12. 23» 27.)=Prohibition, (F 10. G 22.) 
Trade, (A 6, 7.) | By | 


COMMON RECOVERY. 


| Vide Chancery, (4 K 1, 2.) —Elater, (B 27, Ce.) —Execution, (A 6.) 
| | — Recovery, (B 1, Ec.) COM 
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fy O M M ONS. 
Vide Parliament, (D 4.—G 10.—L 14, Ec. -d, (D 50 


COMPERUIT AD DIEM. 
Vide Pleader, (2 W 31.) 


COMPOSITION. 
Nu Diſmes, (E 8. 21.—L 2.) —Pleader, (2 G6. 5 


: CONCEALED LANDS. 
Vide Prarogative, (D 65.) 


CONCLUSION. 
Fade Abatement, (E 16.)— £/loppel n (C 84. E 28, &c.—F 5. 
— 35, & c.) 


CONCORD. 
Vide Accord. —Fine, (Eg, &.) 
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CONDITION. 


(A 1.) Condition in Deed. 
* AN may annex to an eſtate a condition, by the performance 


or non- performance of which the eſtate may commence, or 
may be enlarged or defeated. Co. L. 201. 

And this may be by expreſs words in the deed, or by implication 
of law. Did. 

An expreſs condition cannot be without deed, Co. L. 225. 

And therefore, a man cannot plead a condition to defeat an eſtate 
of freehold, without ſhewing the deed. Co. L. 225. Vide Pleader, 

O 1, Oc.) 
Otherwiſe, where a condition is annexed to a chattel perſonal or 
real; as a term for years, ward, &c. 1 Rol. 41 3. J. 20. 25. 

So, a condition to a freehold may be referred to a matter not in 
writing, and may be ſupplied by averment : 

As if a corrody be granted for life, ſec. quod per. A. prius uſitat. fuit; 
it may be averred, that the corrody of A. was upon condition to at- 
tend the maſter, Ee. 1 Rol. 413. J. 50. 

If an annuity be granted pro cogſilio generally, it may be averred, 


that the grantee was learned in the law, and the annuity was for his 


counſel in the law. 1 Rol. 413. J. 52. 
So, a condition precedent, upon which an eſtate ſhall be created, 


may be without dced. Co. L. 2 10. a. 


(A 2.) By what Words it ſhall be created. 


(A 2.) In the grants of a common perſon.) Divers words of them- 
ſelyes make an eſtate upon condition. Lit. S. 328. Vide pet. (A 9, 10.) 
; | As, 


— 


CONDITION. 1s 


An, fb conditions, Liz, 8. 328. 10 Cp, 42, 6. 


Provo ſemper. Lit. S. 329. 
And the word proviſo makes a condition, tho? joined with other 


words; as, provided always, and it is couenanted. Co. L. 203. b. 


2 Co. 71. 6. 1 Rol. 410. J. 30. 
Provided, and it is agreed, &c. 2 Co. 71. . R. Cre. Car, 128. 
And therefore, if the word proviſo, be the ſpeaking of the grantor, 


feoffor, donor, Oc. and obliges the grantee, &c. to any act, it makes 


2 condition, in whatever part of the deed it ſtands; and tho' there be 


- covenants before or after, it is not material. R. By all the Judge, 


2 Co. 70, 71, &c. Cromwell, R. Dy. 34 1. b. Per two J. Dy. 13 

So, tho' it ſtands indifferent, Whether it be the word of the «MY 
or the leſſee; as, provided, and it is agreed between the ſaid parties; for 
it ſhall be referred to the leſſor. 1 Rel. 407. J. 50. Dub. Dy. 152. 
Acc. Dy. 6. 5. | 

And tho' all the reſidue of the words be the ſpeaking of the grantee, 
and words of covenant, as provided, and the grantee covenants, &c. 
R. 2 Co. 71. 6. R. Mo. 707. R. Jon. 169 

So, words of limitation, if they cannot be taken as a limitation, 
ſhall be taken for a condition. Eg. Abr. 105. 

Otherwiſe, if the word proviſo be annexed only to make a qualifi- 
cation, and not to defeat the eſtate. Mo. 307. 2 Co. 72. a. Mo. 707. 

[Proviſo, if leſſee commit waſte, the leaſe ſhall determine; is a 
condition, not a covenant, Birchall v. Smethurft, T. 1722, Bunb. 


114. 


So, the words ita quod, make a condition of themſelves. Lit. S. 


29. 
And quod fi contingat. Lit. S. 330. 
But not without a concluſion, that it ſhall be lawful to the leſſor 
to re- enter. Lit. S. 331. Pol. 75. 
So, other words make a condition, if there be added a concluſion 
with a clauſe of re-entry. As, . Co. L. 204. 4. 
Or though the concluſion does not give a re-entry, but ſays only, 
that if the feoffee, &c. doth, or doth not, J_eb an act, the eſtate. ſhall ceaſe, 
or ſhall be void. R. 1 Ro / 40. ny 
Pr, that the feoffment ſhall be void. R. 1 Rol. 408. J. 20. 25. 
r, that the deed of feoffment and livery ſhall be void; for that is of 
the ſame effect as if he had ſaid 2% feoffment. Dub. 2 Rol. 408. J. 30. 
So, if after the feoffment, the feoffee by another deed grants, that 
A he doth not ſuch an act, the firſt deed ſball be void. 1 Rol. 408. I. 38. 
So, if the concluGon be, that the feeffor ſhall take back his eſtate. 


1 Kl. 408. J. 50. 


So, ed intentione, with a clauſe of re-entry, makes a condition, 
Semb. 1 Rel. 407. l. 37. Dy. 138. 6. 5 

So, to avoid a leaſe for years, which is but a chattel, there is no 
need of ſuch preciſe words as to avoid an eſtate of freehold. Co. L., 
204. a. 

And therefore, if the leſſor fins quod non licebit for the liſſe to ſell, 
grant, & c. ſub pœnd ſorigfacturæ, that makes a condition. R. Dy, 
65, 6. Co. L.204.a. Or ſays, and the le Yee ſhall dwell on the pre- 
miſet on pain, &c. Co. L. 204. a. Dy. 79. a 

So, if the leſſ.e covenants that he quill, Ke. ſub pena  forifafure, 
1 Ru. 408. D,—Semb, Cro. El. 202. R. 2 Cro. 398. 1 Leo. * 

O, 


76 CONDITION. 


So, in grants executory, the cauſe, or conſideration of the hue 
makes a condition, Co. L. 204- a, 10 Co. 42. a. 1 Sand. 320, 
2 Sand. 352. 

As, if a man grants an annuity gro acrd terre, or pro decimis, which 
are evicted, the annuity ceaſes. Co. L. 204. a. 

Or, pro conſilio, or quod præſtaret * lium, if the grantee refuſes his 


counſel. Co. L. 204. a. 
Otherwiſe, if a man grants an eſtate of inheritance, or freehold, 


pro confilio, or pro acrd terre, the annuity does not ceaſe if the counſel 
be refuſed, or the land evicted. Co. L. 204. a. 

Yet a feoffment by a woman causd matrimonii prelocuti determines 
upon the marriage, or if the feoffee refuſes the marriage. Co. L. 
204. 4 

Otherwiſe, if the feoffment be by the man to the woman ; for the 
woman ſhall be favoured in reſpect of the modeſty of her ſex, which 
does not permit her to take counſel in ſuch a caſe. Co. L. 204. a. 

If a condition has falſe Latin, yet if the ſenſe _y be e it is 


good. 1 Rel. 413. J. 30. 


(A 3.) In the king's grant.) So in the king's grant, words make a 
condition, which do not make a condition in the *. of a eommon 
perſon. Co. L. 204. a. | 

As, ad effefum, or, ed intentione. Ibid. 

So, ad faciendum, or faciendo. Ibid, 

Ad propofitum, &c. Mid. 

Ad folvendum. 10 Co. 42. a. 

But if at the end of a charter, by which a . is made of an ad- 
vowſon, there be a clauſe, quod concęſſimus that the grantee may amor- 
tiſe to a chaniry to feng for the fouls f our progenttors ; this does not 
amount to a condition, but to a licenſe. R. 43 Ed. 3. 33, 34. Fitz. 
Condition, 7. 1 Rol. 407. J. 30. 


(A 4.) In a will.] So words in a will make a condition, which 
will not make it in a deed: As if a man deviſes land to another, ad 
Faciendum, or ed intentione that he do ſuch a thing ; this makes a condi- 
tion. Co. I. 204. a. | 

Fide Deviſe, (N 9, 10, 11.) | 

So, if he deviſes to another ad faciendum, or ad propyſitum, that he do, 
Sec. Co. L. 204. a. 

So, if he deviſes 2 ſell. 1 Rol. 401. J. 45. Co. L. 236. b. 

Or, ad 7 ng or paying. Co. L. 236. b. 1. Leo. 174. R. Cro. 
El. 146. Mo. 8 


80, a deviſe - 4. provided, 5 my avil is, that he keep it in repair, 


makes a condition. K. 1 Leo. 174. 

So, there ſhall be a condition in a will, though there be no words 
that the eſtate ſhall ceaſe; as a deviſe to a wife, provided that ſhe fhall 
have the rent only if ſhe departs out of London. Per cur. Cro. Fl. 

But if the words be inſenſible, aud the intent uncertain, they ſhall 
not be conſtrued as a condition, 

A deviſe to A. and his heirs, upon truſt that he ſhall do, c. is 2 
truſt, but does not male a condition. R. Mod. 594. 


* 5.) In Obligations. So in e chere need not be ſuch 
preciſe 


41 


41 


t 
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preciſe words ; for, if the words be, The condition is, that if A. do not 


grant, & c. the obligor covenants that he will grant, it is a good condi- 
tion, R. 1 Rel. 409. I. ro. Vide Obligation, (B 1. E.) 

So, if the words be, Now it is agreed that if A. pay, the bond ſeal 
be void. R. 1 Kol. 409. J. 15. 


(A 6.) What Words do not make a Condition. 


But in grants of a common perſon, ad faciendum, ad effetum, ad 

propgſitum, or eg intentione, do not make a condition. Co. L. 204. K. 
Dy. 138. 6. 

So, words of covenant or grant of a leſſee do not make a condition. 
Per two J. Dy. 6. a. 


So, words in reſtraint of a grant do not make a condition; as if 


the leſſor grants re- bote, provided that he do not take it of the great trees; 
it will be waſte, but no cauſe of re-entry, if he does take it of the 
great trees. R. 3 Leo. 16. 

So, words inſenſible do not make a condition: As a leaſe for fo 
years, upon condition if ſhe lives ſo long, and keeps herſelf ſole, without 
more, does not make a condition ; for the intent 1s uncertain. R. 
1 Rol. 411.1. 23. Poph. 99- * EI. 414. 


Nor words to a foreign intent; as if a feoffment be to A. & * con- 


tingat that he dies in the life of the feoffor, that he pay an _— to B. 
Per Pol. 75. | | 
Or repugnant, or uncertain. Pol. 76. 


(A 75.) To what Eſtate it may be annexed. 


A condition may be annexed to an eſtate of inheritance, freehold 
or for years. 
| So, it may be annexed to a grant of tithes by the clergy. 1 Rel. 
412. J. 5 

If a be of two acres, a condition may be, that he ſhall re- 
enter into one. 1 Rel. 412. J. 50. 
So it may be annexed to an uſe, and ſhall be executed by ff. 27 


H. 8. ſo that the donor and his heirs may take advantage of the con- 


dition. R. Sav. 77. 


(A 8.) In what Conveyance. 


A condition may be annexed to a deviſe, as well as to another con- 
veyance. 1 Kol. 412. J. 25. | 


And to a deviſe fince the ,. 32 & 34 H. 8. as well as to a deviſe 


by the common law. 1 Kal. 412. J. 27. 
Or to a deviſe of an uſe by the common law. 1 Rol. 412. J. 25. 


Dy. 127. 


So, a leſſee may 83 to the lefſor, upon condition. 1 Rel. | 


412. J. 20. 


And a ſurrender of a copyhold may be upon condition. 1 Rel. 
412. % 17. 

So, a releaſe of an eſtate may be upon condition. 

And a confirmation. 1 Rol. 412. J. 22. 

And a releaſe of a right. Co. L. 274. b. 1 Rel. 412. J. 15. 

So, a contract may be upon condition. 1 Rel. 413. J. 4. 

And a charter of pardon. Co. L. 274 b. 
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And a grant of denization. Co. L. 274. 6. 

So, a releaſe of a perſonal thing may be upon a condition prece- 
dent, but not upon a condition ſubſequent ; for a perſonal action 
once ſuſpended ſhall be extinguiſhed. R. 1 Rol. 412. J. 30. 35. 

So, an attornment. Co. L. 274. b. 2 Co. 68. a. R. 9 Co. 85. B. 
1 Rol. 412. J. 45. Ss 

So, a manumiſſion of a villein. Co. L. 274. 6. 

But a condition cannot be releaſed upon condition; for the condi- 
tion annexed to the releaſe ſhall be void, and the releaſe ſhall be good. 
Co. L. 274. b X | | 


(A 9.) How it ſhall be annexed. 


The condition may be contained in the ſame deed, 

Or indorſed upon the obligation or deed. 1 Rel, 413. J. 10. 

Or may be contained in another deed executed upon the ſame day. 
1 Rol. 414. J. 20. | 
So, a condition to defeat an eſtate may be annexed to the reſerva- 
tion of the rent, explaining the manner oft payment. R. Mod. 52. 

But if a diſſeiſee releaſe his right, and the diſſeiſor by his deed at 
2 ſubſequent day, grant, that the releaſe ſhall be upon ſuch a condi- 
tion, the condition is void. 1 Rol. 414. J. 15. 


(A 10.) Who ſhall be bound by a Condition. 


If an expreſs condition be annexed to an eſtate made to a eme 


covert, ſhe ſhall be bound by it. 1 Rel. 421. J. 32. Vide poſt. (F). 
Or, to an eſtate made to an infant. 1 Rol. 421. J. 35. 
Or, to an eſtate made to any one of full age, who dies; his heir 
within age ſhall be bound by the condition. K. 1. Rel. 421. J. 37. 
So, a condition in law, annexed to an office which requires ſkill! or 
confidence, binds an infant and feme covert. Co. L. 233. b. 


So, if an infant or feme covert does waſte, it ſhall be a forfeiture. 


Ibid. | | 
But if an infant or feme covert aliens in mortmain, it is not an ab- 
ſolute forfeiture. Did. | | 


(B) Condition Precedent. 
(B 1.) What ſhall be. 


A CONDITION is precedent, or ſubſequent. 

[There are no technical words to diſtinguiſh conditions prece- 
dent and ſubſequent ; but the ſame words may indifferently make 
either, according to the intent of the perſon who creates it. Robinſen 


v. Comyns, H. 9 C. 2. C. T. T. 164. Vide 1 Term Rep. 645.] 


A condition precedent is ſuch as ought to be performed before 


the eſtate veſts, or the grant or gift takes effect. 5 
As, if a man leaſes land for years, upon condition, that the leſſee, if 


he pays ſuch a ſum within two years, ſhall have the fee. Co. L. 216. 4. 


if a man binds himſelf, if he recovers tawenty acres, to give a moiety is 
B. if he recovers only ten acres, he is not bound to give any part. 


1 Rel. 333. 1. 21. 5 
If a man grants a ſum for the doing of ſuch an act, or, to ſuch an 
one if he does it: this is a condition precedent, for the duty com- 

mences by the performance, 1 Rel. 414. J. 25 ad 35, p 
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So, if he acknowledges that he owes ſo much, and then binds him- 
felf in a penalty for the payment. R. 1 Rel. 414. J. 35. 
If a ſubmiſſion to an award be ita guod fiat, & c. this is a condition 
precedent. 1 Kol. 416. J. 3. [Vide 2 Ld. Raym. 766.) 


If a deviſe be of the reſidue after debts and legacies paid; it is a con- 
dition precedent that thoſe be firſt paid. R. 1 Rol. 415. J. 35. 


Or of land, that it ſball be ſold, if the perſonal eflate be not ſufficient for 
the payment of debts. R. Jon. 328. 2 

If a ſettlement be in truſt, t if A. marries B. after the age of ſix- 
teen years, and they have iſſue male, the eſtate ſhall be to A. and B. for their 
lives; it ſhall be a condition precedent, that there be the marriage 
and iſſue male, before the eſtate veſts. R. Ca. Parl. 84. s 

So, if a condition be annexed to a thing, which cannot be done but 
on a condition precedent, it ſhall be conſtrued to be a condition prece- 
dent: as, if a man releaſes an obligation to A. provided that B. pays 
him 20 l. at a future day. R. 1 Rol. 415. J. 15. ö 

So, in all perſonal contracts, the word pro makes a condition pre- 
cedent : as, if I contract to ſell a horſe for 10/. Hob. 41. | 

[The word pro will be either a condition precedent or ſubſequent, 
as will beſt anſwer the intent of the parties. 1 Szr. 591.] 

[Where there is no mutual remedy, it ſhall be a condition prece- 
dent, as where the defendant, by deed-poll promiſed to accept of the 
plaintiff 00 J. ſtock, fo ſoon as the receipts ſhould be delivered out 
by the company, and would pay for the ſame 950/7. on a particular 
day; the defendant being the only party covenanting, and confe- 
quently, there being no remedy to compel the plaintiff to deliver the 
receipts z plaintiff mult ſhew either a delivery or tender and refuſal 
before he can bring his action for the money. Str. 569. ] 

[As where plaintiff covenanted to transfer ſtock, and the defend- 
ant to accept and pay for it, the plaintiff need not ſhew a transfer or 
tender. Str. 535. Vide 1 Ld. Ray. 665. Vide etiam Doug. 689.) 

Otherwiſe, generally where'there are mutual covenants. R. 1 Sand. 
320. K. 2 Sand. 156. ü | | | | 
Vet, if A. covenants to aſſure land, and B. covenants for the pers 
formance of it to pay; he is not bound to pay till the land be aſſured. 
2 Sand. 156. 5 | 

[On a contraQ to transfer ſtock on payment of money, the pay- 
ment of the money is not a condition precedent, but a concurrent 
act; if the transferror does not attend, the plaintiff need not ſhew he 
had the money ready; if he attends; the plaintiff muſt lay down the 
money, tho' not ſo as to part with it till transfer. Merret v. Rane, 
T. 7 G. Str. 458. Vide Dcug. 684. ] | 

[ln confederation, that the plaintiff, at the requeſt of the defendant 
would execute to the defendant a general releaſe, the defendant pro- 
miſed to pay: this is a condition precedent, to give or tender a re- 
leaſe executed. 2 Bur. good.] 5 $7.2 

A policy of inſurance againſt fire under ſeal, refers.to certain pro- 
poſals diſtinct from the deed, which declares that all perſons inſured 
iuſtaining any loſs by fire, ſhall, among other things, produce a cer- 
tificate under the hands of the miniſter and churchwardens, and 
ſome reſpectable houſcholders of the pariſh, importing that they were 
acquainted with the character and circumſtances of the perſons in- 
ſured, and know or verily belicye that the loſs really happened by 

| misfortune, 
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misfortune, without any fraud or evil practice. 2, Whether the 
production of a certificate, /o ſigned, be a condition precedent to a 
recovery againſt the inſurers on the policy ? Or whether 1t be not 
ſufficient to ſhew that a certificate was produced and ſigned by many 


reputable houſeholders of the pariſh, and that the miniſter and 


churchwardens being applied to, without any reaſonable or probable 
cauſe wrongfully and unjuſtly refuſed to fign it? Sembl. that a certificate 
ſigned in the latter mode would be ſufficient, Wood v. Worſley, C. P. 


AL. 36 Ges. 3. 2 H. Bl. 574. [Such a condition is a condition pre- 


cedent, and muſt be fri#ly complied with to entitle the inſured to 
recover. Oldman v. Bewicke, C. P. M. 26 Gee. 3. 2 H. Bl. 577. in 
note. Worſley v. Wood, in Error, B. R. T. 36 Geo. 3. 6 T. R. 710.) 
(In a leaſe for ſeven years containing the uſual covenants that the 
leflee ſhould pay the rent, keep the premiſes in repair, &'c. there was 


a proviſo that the leſſee might determine the term at the end of the 


firſt three or five years, giving ſix months previous notice, and that 
then, from and after expiration of ſuch notice, and payment of all 
rents and duties to be paid by the leſſee, and performance of all his 


covenants until the end of the three or five years, the indenture 


ſhould ceaſe and be utterly void. It was ruled, that the payment of 
rent and performance of the other covenants are conditions prece- 
dent to the leflee's determining the term at the end of the firſt three 
years, and that his merely giving fix months notice expiring with the 
firſt three years, was inſufficient for that purpoſe. Porter v. Shephard, 
B. R. E. 36 Geo. 3. 6 T. R. 665.] 

If a deviſe be made of land to truſtees to pay 20 J. of the rents 
and profits to the teſtator's daughter, and the reſt to her huſband, 
and the whole rents and profits to the huſband after teſtator's death, 
and in caſe the daughter ſhould ſurvive the huſband, then the land to 
the uſe of the daughter for life, and after her death to the uſe of her 
fon in tail, then to the heirs of the body of the ' huſband : the 
daughter's ſurviving ber huſband is a condition precedent to the li- 
mitations over, and if the die before him, they ſhall not take effect. 
Doug. 75.) | | | 
| But, if the deviſe be to the teſtator's ſon for life, remainders in 

tail to his firſt and other ſons, Sc. by any future wife; but if he 
ſhould marry any perſon related to his preſent wife, in ſuch caſe, to go 
over to the teſtator's brother.— The event of the ſon's marrying a 


ſecond wife related to the firſt is not a condition precedent; and on 


his death without marrying again, the eſtate -veſts in the children of 
the teſtator's brother, and does not deſcend to teſtator's heir at law. 
1d. 63.] | 

(One having an eſtate for life, remainder to H. in tail, deviſed that 
_ eſtate together with his own eſtate to truſtees, to the uſe of H. for 
life, but provided that his own eſtate ſhould not be conveyed, unleſs 
H. within 6 months ſhould ſuffer a recovery to bar the remainders in 
a will by which teſtator had the eſtate for life, and in default to 
other uſes. H. did acts of ownerſhip, but never ſuffered a recovery. 
The teſtator's own eſtate never veſted in H. becauſe the ſuffering of 
the _— was a condition precedent. 2 Brown, 67. Vide Am- 
bler, 533. | 5 
Vide Chancery, (2 Q..) - Pleader, (C 51.) 


(B 2.) 
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(B 2.) Condition to have a Fee, when good: 


Land may be conveyed for a leſs eſtate, upon condition that if ſuch 
a thing be performed, the grantee ſhall have a fee. Co. L. 216. 
And ſuch a condition precedent may be annexed to an eftate-tail, 
which does not merge by the accruing of the fee, as well as to an 
eſtate for life, or years. R. 8 Co. 75. a. 76. a. Ld: Stafford. , 
And to rents, advowſons, Sc. which lie in grant, as well as to an 
eſtate in land. R. 8 Co. 75. a. 9 

But where ſuch condition is annexed, there ought to be a parti- 
cular eſtate granted, as a foundation upon which the fee ſhall acerue: 
as an eſtate-rail, for life or for years. 8 Co. 75. | 
And the particular eſtate ought to be permanent; and therefore, 
to an eſtate at will ſuth condition to have a fee cannot be annexed. 


Per Coke, 8 Co. 75. a. 


So, if the particular eſtate granted be for years, but ſubje to be 
deſtroyed upon a contingency, it is not ſufficient : as, if an eſtate 
for years be granted, upon condition, that 75 he pay ten ſhillings within 

e pay twenty ſhillings after 
the year, he 7 ap have the fee; the condition to have the fee is not 
good ; for if he pays the ten ſhillings, by the accruing of the eſtate for 
life, the term for years was merged. Bid. ; | 

And the eſtate for life, being only poſſible and contingent, is not 
ſufficient to ſupport the condition to have a fee. ie. 

And as the particular eſtate ought to be permanent, the privity of 
the eſtate ought to continue; for, if the grantee or leſſee aſſigns, the 
eſtate in fee cannot accrue. 8 Co. 75. b. 

Or, if the grantee accepts a releaſe for life, or in tail from the 
leſſor. Bid. ; | \ | . 

Or, if a particular eſtate be granted to two, and they make parti- 


tion. 8 Co. 75. 6. 76. 


So, if the grantee aſſigns, tho' afterwards he takes back the ſame 
eſtate. 8 Co. 75. b. | | 

Otherwiſe, if one leſſee dies; for then the privity does not deter- 
mine. 8 Co. 75. | To, 

Or, if the leſſce leaſes for a leſs term. Did. Ws 

Or, leaſes for the whole term, upon a condition, and enters for 
the condition broken. Did. | | 

Or, if the leſſor dies, or aliens the reverſion. bid. 

The particular eftate and the condition to have a fee ought to be 
granted by the ſame deed, otherwiſe the fee will never accrue. 8 Co. 
77. 4. | | | | 

Or, by different deeds executed at the ſame time. Did. | 

But tho? the condition be precedent to the accruing of the fee, it 
does not determine the particular eſtate to which it is annexed as, | 
if a leaſe be made to A., B., and C., and if A. dies living B., then to 
B. and his heirs; tho' this contingency happens, the eſtate of C. is 
not determined. Pol. 76. 


(B 3.) At what time an Eſtate ſhall veſt upon a Condition precedent. 


if a leaſe be for years, with a condition, that if the leſſee does ſuch 

a thing, he ſhall have the fee, and livery be made to the leſſee ; he 

as the fee immediately, tho', by the words, the performance ought 
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to precede the eſtate; for the livery cannot expect in futuro. Co. I. 
8 . 
a . generally, the eſtate does not veſt till the condition precedent 
performed: and therefore, if a perſonal thing be granted upon a con- 
dition precedent; the property does not veſt till the condition per- 
formed. | 
+ (So, if a deviſe be that if 4. and B. ſhall marry into the families 
of C. or D. and either of them have a ſon, then the eſtate to go to 
that ſon 3 it they ſhall not marry, then to E. They marry, but not 
into the favoured families: E. has no claim till after their deaths, for 
the condition as to him is precedent, and they have their whole lives 
to perform it in. 1 Brown, 55.) | | 
So, if a releaſe be.of an obligation, or perſonal action, upon a con- 
dition precedent ; the action, &c. is not ſuſpended till the condition 
performed. R. 1 Rol. 412. J. 35. | 
So, if an advowſon, or other thing which lies in grant, be granted 
For years, with condition to have a fee; the fee does not veſt till the 
condition performed. Co. L. 217. 6, 
So, if the king grants for years, with condition to have the fee; for 
there no livery is neceſſary. Id. | 
So, if a common perſon grants for years, and by a ſubſequent deed 
ives the fee, upon a condition precedent, to the leſſee; for then there 
is no need of livery. bid. 3 | | 
Or, if he grants for life with ſuch a condition, and makes livery ; 
for then the livery has effect, and does not expect. Co. L. 217. b. 
After the condition performed, the eſtate in fee veſts without other 
ſolemnity z otherwiſe it could never veſt. 8 Co. 76, 6. 
Tho' it be in the caſe of the king. id. 


(C) Condition ſubſequent. 


What ſhall be. 


A CONDITION ſubſequent is ſych as defeats an eſtate by ſome 
ſubſequent act. 
As, a fine be to the uſe of another, or a feoffment, Cc. upon con- 
dition, that if ſuch an act be afterwards performed, the eſtate ſhall be 
void. | | 
So, in every caſe, where the intent appears, that the eſtate ſhall be 
velted till the condition be performed, it ſhall be a condition ſubſc- 
uent : as, if a fine be to 4. in fee if B. does not pay ſo much before 
lichaelmas, and if he pays, then to B. in fee; for it appears that 4. 
ſhall have the land till B. pays. N. 1 Rel. 415. J. 45. | 
So, a deviſe to A. if he lives till his age of twenty-one years, upon con- 
dition, that if he dies before, it ſhall go to B. and his heirs, (hall be a con- 
dition ſubſequent ; for the intent appears, that A. ſhall take imme- 
diately. R, 3 Lev. 132. 
A deviſe of a term to A. and that if his wife permits his enjoyment 
for three years ſhe ſpall have his gocds as executrix, but if ſhe diſturbs him, 
his ſon ſball be executor ; the wife may ſue as executrix within the three 
years, for the words, that the ſon ſhall upon diflurbance, ſhew the intent, 
that the wife ſhall be executrix in the meantime. R. Cro. El, 219. 
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(D) What Conditions are not good. 5 
(D 1.) If they are impoſſible. 5 
JF. condition precedent to a feoffment, Sc. be impoſſible at the 
time, or afterwards becomes impoſlible, the feoffment ſhall be of 


no effect: for, till performance, the eſtate cannot veſt. Co. L. 206. 


1 Rol. 420. J. 35. | | 
If a condition ſubſequent to a feoffment be impoſſible at the time 


of the making, the eſtate of the feoffee is abſolute, and the condition 


ſhall be void. Co. L. 206. a. 1 Rol. 420. J. 30. 


3o, if the condition to an obligation, recognizance, c. be impoſſi- 
ble at the making, the obligation is ſingle. Co. L. 206. a. 1 Rol. 
420. J. 30. R. 3 Lev. 74. N ROE | | 

So, if a condition to a feoffment, Cc. be poſſible at the making, 
and afterwards becomes impoſſible by the act of God, the eſtate of 
the feoffec is abſolute; for, being veſted, it cannot be deveſted without 
the performance of the condition, which was for the benefit of the 
feoffee. Co. L. 206. a. 219. a. 1 Rol. 449. J. 50. R. 1 Sal. 170. 

So, if it becomes impoſſible by the act of the feoffor himſelf. Co. 
L. 206. ö. | 5 | | 

But if the condition of an obligation, recognizance, &c. was poſſi- 
ble at the making, and afterwards becomes impoſſible by the act of 
God, of the law, or of the obligee himſelf, the obligation ſhall be 
ſaved. Co. L. 206. a. 1 Rol. 449. J. 35. 451.1. 40. 45. Vide pat. (D 7.) 

So, if a condition be in the disjunctive, and gives liberty to do one 
thing or another at his election, and the one part becomes impoſſible : 
as, to enferff A. or make him his executor, and he dies before the obligee. 
R. H. 357. Cro. El. 277. Per three J. Cro. El. 398. 5 Co. 22. a. 
Poph. 98. 1 Rol. 450. J. 35. R. Fon. 171. 2. 181. 2 Mod. 202, 
203. Vide poſt. (K 1, Sc.) 5 

Otherwiſe, if the disjunctive does not give liberty to do the one 
thing or the other. 1 Rol. 450. J. 50. 451. I. 5. Semb. 3 Mad. 232. 

And if a man covenants, or promiſes to do a certain thing at a 
certain time, and it becomes impoſſible by the a& of God, he ſhall 
not be excuſed. 1 Rel. 450. J. 20. Vide Action upon the Caſe upon 


Aſſumpſit (G). 


(D 2.) What ſhall be ſaid impoſſible.) If a condition be to do a thing 
which by no means can be done, it ſhall be ſaid to be an impoſſible con- 
dition: as, to go from London to Rome in three hours. 1 Rol. 240. J. 10. 

To aſſign a commiſſion of bankrupts ; for the commiſſion cannot be 
aſſigned. R. 1 Rol. 419. J. 50. = | | | 
But if the condition be improbable, and out of his power to do, yet 
it ſhall not be ſaid to be impoſſible. . 

As, if the condition be, that a married man fall marry ſuch a 
women ; for it is poſſible that his preſent wife may die betore him, 
and the other woman. 1 Rol. 419. J. 45. | 

T hat the pope ſhall be in London within a day. 1 Rol. 420. J. 8. 
That he will indemnify againſt B. upon an obligation by A. to C. tho? 
it does not appear that B. ig concerned. 1 Rol, 420. J. 20, 

So, tho” it be out of human power: as, that it /hall rain to-morrow ; 
for it is poſſible. 1 Rol. 420. J. 5. | EE 
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(D z.) If a Condition be contrary to Law; in a Feoffment, Gift, Oc. 

So, if a condition precedent to a feoffment be illegal, or repugnant, 
the eſtate can never veſt. | 

If a condition ſubſequent to a feoffment be to do a thing which is 
malum in ſe, the condition ſhall be void, and the eſtate remains abſo- 
lute: as, a condition o commit murder, or robbery, & c. Co. L. 206. b. 

So, if a condition upon a feoffment, &:c. be to do a thing contrary 
to the obligation or rule of law: as, a feoffment upon condition, that 
a daughter ſbull inherit, and not a fon. 1 Rol. 418. J. 42. 


(D 4.) Or repugnant. | a 

(D 4.) To the grant. ] So, if it be repugnant to a grant: as, a feoff- 
ment, Sc. upon condition, hat he ſhall not take the profits ; the eſtate 
remains abſolute, and the condition is void. C. L. 206. ö. 7 H. 6. 43. b. 

A warranty, upon condition, that it be void. 1 K. 419. J. 20. 

So, a general warranty, upon condition, that he Hall not have in 
value: yet he may rebut, and then it is not wholly defeated ; but he 
might rebut without the words, (againft all men,) and therefore they 
are defeated. 1 Kol. 419. J. 25, | 

So, a grant by a biſhop rendering rent to him and his ſucceſſors, and 
if it be not paid to the chapter in the vacation, that it ſhall be void: the 
condition is repugnant, and therefore void. R. Mo. 52. 

So, a leaſe to A. upon condition, that he ſhall not take the profits for 
tuo years. 2 Leo. 132. | | 

Or, to A., B., and C. upon condition, that if C. takes the profits du. 
ring the lives of A. and B. his eſtate ſhall ceaſe. Ibid. 


(D 5.) To the eſtate.] So, if a condition upon a feoffment be re- 
ugnant to the nature of the eſtate : as, a feoffment, upon condition, 
that the feoffee ſhall not alien; the eſtate is abſolute, and the condition 
void. Co. L. 206. b. 223. a. / 

So, if a grant, releaſe, confirmation, or deviſe in fee be made, upon 
ſuch a condition. Co. I. 223. a. | r 

So, if a term for years, or chattel real or perſonal be granted or 
aſſigned, upon ſuch a condition. Co. L. 223. a. Semb. cont. 223. b. 

So, a feoſfment or giſt in tail, upon condition, that the wife ſhall 
not be endowed, or the huſband ſhall not take by the curteſy ; the condition 
is void. 1 Rol. 418. J. 25. Co. L. 224. a. | | 

So, a gift in tail, upon a condition, that the donee ſhall not levy a fine, 
or ſuffer a recovery, or make a leaſe within the flat. 32 H. 8. the condi- 
tion is void. R. 6 Co. 41. 10 Co. 38. b.—Cont. as to the leaſe, Co. 
L. 123. 6. Acc. as to the fine and recovery, Co. L. 224. a. Hob. 170. 
Vide infra. | | 4; 

[So, a condition that if tenant in tail ſuffer a recovery to bar the 
remainders, he ſhall pay a ſum of money to the remainder-man, is 
void as being repugnant to the eſtate. Ambler, 379.] | 

So, a condition to a gift in tail, that the donee Bal not be bound by a 
collateral warranty. 10 Co. 39. 

Or, that the donee after 722 ſhall be 2 for waſte. Ibid. 

Or, that the donee ſhall not make a grant for his awn life. 6 Co. 43.0. 
Cont. Co. L. 223. ö. 885 

Or, that the donee ſball not levy a fine within the flat. 4 H. 7. 1 Rol. 
418. J. 30. Otherwiſe of a fine at common law. 16id. J. 39. Vide ſupra. 
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80, a condition, that the denee ſhall not effeftually go to alter, &c. for 


an attempt, without more, is not effectual; and if an act effectual is 


done, the eſtate is gone to another. R. Fon. 59. 
So, a leaſe to A. and his aſſignees, upon condition, that he ſhall not 
alien. Hob. 170. | | 
Or, that he ſhall not uſe ſuch a room, or part ; for it - is not excepted. 
(D 6.) What ſball not be repugnant.) But a feoffment, upon con- 
dition, that the feaffee ſhall not alien to ſuch a particular perſon, is not 
repugnant ; for his alienation is not totally reſtrained. Lit. S. 361. 
Or, that he ſhall not alien in mortmain. Co. L. 223. ö. 5 
So, a condition to a feoffment before the fat. quia emprores terrarum, 
is good, that he ſball not alien, without licence. Co. L. 223. a. 


Or, by the lord, that he ſhall not alien, generally. Semb. Co. L. 


223. a. : | 
And now, fince the ſtat. ſuch a condition to a feoffment by the 


king is good; for he may reſerve a tenure to himſelf. Co. L. 222. a. 
A feoffment, upon condition, that he ſhall not alien other land, is 
good now. Hid. | 997 
| So, a condition to a gift in tail, that he ſhall not alien in fee, or pur 
auter vie, is not repugnant}; for ſuch alienation, without a recovery, 
will make a diſcontinuance. Lit. S. 362. 1 Rol. 418 . 35. 21 H. 7. 
11. 6 Co. 41. 6. 4 | " 
S0, if ſuch condition be, where the gift is to A. in tail, remainder 
to him in fee. R. 11 H. 7. 6. 6. 
So, a feoffment to huſband and wife, upon condition, that they ſhall 
not alien, reſtrains an alienation, except by fine. Co. L. 224.4. 6 Co. 
41. 3. 


an alienation during his infancy. id. | 


90, ſuch a condition, in a feoffment to an eccleſiaſtial corporation, : 


is good. Co. L. 224. a. | 
So, if a leaſe to commence at a future day be, upon condition to be 
void if the leſſee dies before the commencement or before the end 
of term, it is not repugnant: R. 1 Rel. 418. J. 50. 125 
[So, a condition in a leaſe for 21 years, that the landlord ſhall re- 
enter, on the tenant's committing any act of bankruptcy, on which a 
- commiſſion ſhall iſſue, is not repugnant.” 2 Term Rep. 133.] 


(D 7.) If a Condition be contrary to Law; in Obligations, De. 


If a condition of an obligation be to do a thing which is malum in 


ſe, the condition and alſo the obligation is void: as, if an obligation 
be with condition 7o Lill another. Co. L. 266. 6. | © 2) 
To maintain, and uſe ſuch a one as his wife,' who is the wife of 
another. R. Mo. 477. | 
Bond from A. to H. reciting they had agreed to live together, A. 
to maintain B. and leave her annuity of 60/. if he quits her, or ſhe 
ouilives him; if ſhe leaves him, he is not to maintain her any longer, 
or leave the annuity; the bond is illegal and void; it is not premium 
pudicitiæ, but h/ emium proflitutionis. Walker v. Perkins, M. 5 G. 3. 


3 B. MH. 1504. 
/ 3 | So, 


A feoffment to an infant, upon ſuch condition, is good to reſtrain 
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So, if the condition be, 10 enlarge lim out of priſon, or ſuffer his 
Soap R. Hob. 14. R. Hard. 464. | 
So, if the condition becomes impoſſible by the act of God, of the 

law, or of the obligee, the obligation ſhall be ſaved. R. Mo. 855. 
Vide ante, (D 1.) | | 
- So, if the condition be to perform covenants which are void by 
ſtatute, or by law. Vide Covenant (F). | | | 

[But condition to reſign a benefice on requeſt, generally is good; 
and the court will not ſuffer it to be argued. Peele v Com. Carliol, 
A. 6 G. Str. 227. Turner v. Hawkins, T. 4 G. Fort. 351.) 

[So, bond with condition that if defendant hire A. as his ſervant in 
B. for ſuch time as ſhall gain him ſettlement in B. and permit him 
to gain ſcttlement there, or if A. gains ſettlement by defendant's 
aſſiſtance anywhere out of C. &c. is a good bond. Whiting v. Pun» 
chard, P. 10 G. 3. 3 Will. 50.] 0 | 

[A bond given by a ſervant of the African company conditioned to 
take poſſeſſion of the effects of perſons dying inteſtate in one of their 
ſettlements on the coaſt of Africa, and ſell the ſame and remit the 
produce to the, company in Europe, to be by them delivered to the 
lawful admini%zator, is a legal bond. The African Company v. Tor- 
rane, B. R. H. 36 Geo. 3. 6 T. R. 588. | 

[A bond given to an individual, conditioned to be void if the 
obligor (on the obligee's agreeing not to proſecute him) ſhould remove 
certain public nuſances, and not erect any others of the ſame kind, 


is good in law. Fallowes v. Taylor, B. R. H. 38 Geo. 3. 7 T. K. 


75. | | 
| [If the condition of a bond be to render a perſon in execution, who 
| has once been diſcharged, it is void. Da Caſla v. Davis, C. P. E. 
38 Geo. 3. 1 B/ & Pull. Rep. 242.] 


(D 8.) Ctherwiſe, if contrary to a Maxim of Law, or repugnant. 


| But if the condition of an obligation, &c. be only to do a thing 
| contrary to a maxim of law, or repvgnant to the nature of the grant 
or of eſtate, the obligation is good; for he may do it, if he will for- 
feit his obligation. | | a 
As, if an obligation be, with condition t make a feoffment to his 
| wife ; tho“ it cannot be by the rule of law, the obligation is good, 
: Co. L. 206. ö. 
| To do an act, which will be maintenance. 1 Rol. 417. J. 45. 
So, if an obligation be, zhat the feoffee ſhall not take the profits of his 
gate. Co. L. 2065 b. | 
| Or, that the feoffee ſhall not alien. Ibid. 
| | So, if the condition of an obligation, &c. was impoſlible at the 
Y making, the obligation is ſingle. 2 Leo. 189. 5 Lev. 74. Vide 
ante, (D 1.) 4 
So, if it be to perform covenants in an indenture, Sc. which be- 
comes void by raſure, &c. 1 Leo. 282. | 
Yet, if the condition be part of the obligation, and incorporated 
with it, if that becomes impoſſible, the obligation ſhall be void; as, 
if the condition of a recognizance by bail be impoſſible. 1 Sal. 172. 
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(E) Condition expounded. | 
© When liberally. 


HE words of a condition ſhall be liberally expounded to ſerve 
T the intent of the parties as, if the condition of an obligation be, 
whereas A. will ſurrender a copyhold to B. if they ſo long live, then the 
obligation ſhall be void ; it ſhall be part of the condition, that A. make 
the ſurrender. R. 1 Ro. 409. J. 30. | | 

80, a condition, hat if A. diſcharge a recognizance, and whereas he 

hath agreed to free the obligee from two bonds, the condition is, that if 
A. ſave him harmleſs from the ſaid two bonds, then, &c. it extends t6 
the recognizance, as well as to the two bonds. R. 1 Rol. 409. 
J. 40. . | 
If the heir confirms the grant of his father as to a walk in a foreſt, 
Sc. and by the ſame indenture grants another walk, upon condition, 
that he do not cut trees in aliqua parte premiſſorum ; if he cuts in the 
part confirmed, it is within the condition. R. 1 Rol. 422. J. 20. 

If a man promiſes, that he will not diſcharge A. out of execution 
without the conſent of B. and afterwards he releaſes the execution, up- 
on which B. recovers againſt him in aſumpfit ; an obligation by A. 10 
indemnify him againſt all ſuits which may ariſe upon this releaſe, extends 
to this aſumpſit. R. 1 Rol. 422. J. 30. 431. J. 45. Vide poſt. (I). 

If a condition be, to afſure lands diſcharged of all prior incumbrantet, 
except a leaſe for years upon the antient rent; if he aſſures, but before 
that, and after the condition, he makes a leafe for years upon the 

antient rent, it is no breach. I Rel. 433. J. 30. 2 8 
If a condition be, 70 re-enter, if no diſtreſi be found ; this ſhall be ex- 
pounded of a reaſonable diſtreſs; and therefore if a lock't cupboard 
remains there, he may enter. R. 1 Rol. 428. J. 35. | 

To perform all articles in the indenture, does not extend to Jand ex- 
cepted out of the leaſe, tho it be mentjoned in the indenture. R. 

„ | 

If a condition be, that if he dies 2vithout, iſſue, he by his deed or will 
ſhall give land to B. it ſhall be underſtood, that he ſhall make ſuch 
ſettlement or diſpoſition in his lifetime, which ſhall take effect, if 
| he dies without iſſue. X. per thre? » 2 180. | 

If a condition be, # re-pay 500 l. of the portion, if his wif dies 

 avithin tao years after the marriage without ie; if the has iffue, he is 
not bound to repay, tho? the wife and alſo the iſſue die within two 
years. R. 1 Sid. 102. | 

If a condition be, that the Ie ſhall not affign without the ofſent of 
- Hr, he cannot give, graut, or fell, for thoſe are affignmentis. 
Mo. 11. | 

If a condition be, 7o deliver ſo many ſhoes to A. a common carrier, for 
. the uſe 4 the ebligce; a delivery to the porter of A. is ſulficient, for 
the maſter ſhall be bound by it. R. 2 Mod. zog. 

If a condition be, hat there is no incumorance but an eflate for life; 
an eſtate for the life of B. where his wife by the cuſtom has free- 
bench, is not a breach. 2 Per. 45. 

If a condition be in a leaſe by two leſſors, that zhe laſte ſhall enjoy 
without diſlurbance ar incumbrance made by them ; a leaſe by one lellor 
will be a breach. X. Lat. 161. | | 

If a condition be, that the lefſre ſoa!l enjoy ; this fhalt not be ex- 

| G 4 | tended 
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tended to tortious acts: and therefore, if he be diſturbed without 
title, it is not a breach of the condition. R. 1 Rol. 430. l. 35. 
So, tho' the words are expreſs, that he ſhall enjoy without the inter- 


ruption of any. Semb. cont. 3 Leo. 44. [Com. Rep. 230.] 


So, in coyenant. R. Fon. 197. 
| TA covenant in a conveyance of lands in America during the time 


of the rebellion in that country, that the grantor had a legal title, and 
that the grantee might peaceably enjoy, c. without the let, inter- 
ruption, &c. of the grantor and his heirs, or of any other perſon 


whomſoever, is not broken by the States of America ſeizing the lands as 


forfeited for an act done previouſly to the conveyance, notwithſtand- 
ing the ſubſequent acknowledgment of their independence by this 
country. Dudley v. Folliott, B. R. E. 30 Geo. 3. 3 T. R. 584.) 

[Such a covenant does not extend to the acts of wrong-doers, but 
only to perſons claiming by a legal title. Bid.) 

If a condition be, to ſave harmleſs concerning the buying of goods at 
fuch a price ; it extends to the title of the goods, not to the price. 
E. Al. 95. | | 

If a condition be, that he ball not mole? A. in his lands or goods upon 
any account: for it ſhall be intended of a tortious moleſtation. X. 
Cro. El. 705. BE | 

So, a condition ſhall not be conſtrued to extend to things of com- 
mon right. R. 1 Rol. 434. J. 20. | ; 
As, if a condition be, that A. ſhall enjoy ſuch land immediately upon 

his death; and at his death the land was ſown with corn, and his ex- 
ecutor takes the emblements ; the condition does not extend to it. R. 

Leo. 1. : | | 
: [If a man binds himſelf by bond to leave, his children jointly 200 J. 
and leaves four children, and by will gives the eldeſt ſon land worth 
more than 504 and to the other three 50 J. a- piece, payable at 


re 3 this is not performance. Taylor v. Bird, M. 24 G. 2. 


1 Vilſ. 280.] 


(F) To what it extends. 


IF a deviſe be to A. in tail, remainder to B. in tail, upon. condi- 


tion, that he, they, or any of them ſhall not diſcontinue, & c. the con- 
dition extends 2 the SENS 1 Rel. 422. |. 5. K. 5 Co. 68. 
Vide ante, (A 10.) | | 

A gift to A. in tail, remainder to him in fee, upon condition, bat 


he ſhall not alien, extends only to the eſtate-tail; for it is repugnant 


to the fee. Co. L. 224. a. 3 
So, a leaſe, upon condition, that the leſſee or his Men, Ball not alien, 


unleſt to his brother ; if the leſſee aſſigns his term to his brother, he 


ſhall not be reſtrained by the condition. R. 1 Rol. 422. l. 10. Vide 
b. (. 5 | EET 
That the leſſee ſhall not ſell, & e. without the ” of the lefſor ; the 
executor of the leſſee, after the death of the leſſor, may ſell. Dy. 65, 6. 
Mo. Il, 1 
() Condition performed, 


(G 1.) By whom it may be, 


For and againſt <vhom JF. a feoffment be upon condition, that the 


covenant lies. | feoffer pay ſo much at ſuch a day, and before 
| the 


enen 3 
the day he dies, the heir may pay it; for he has an intereſt in the 


land, and the feoffee has the ſame advantage if the payment be by 


the heir, as if it were by the feoffor himſelf. Lit. S. 334. Vide 
Covenant, (B 1, &c.—C 1, &c.) 


So, a fine to the uſe of A. in fee, but if B. pays ſo mach before Michael- | 


mas to A. for life, and to B. in fee, B. dies before Michaelmas; his heir 
may pay. Dub. 1 Rol. 420. J. 45. f 3 

If a deviſe be to a wife for life, and after to A. his ſon in fee, with 
a proviſo, that if B. pays 5001. to A. within three months after the death 


of the wife, B. ſhall have it to him ard his heirs ; B. dies before the 


wife; his heir may pay. R. Eg. Abr. 107. Marks v. Marks, M. 
5 G. Str . 129. : ; 

So, an executor or adminiſtrator may pay. Lit. S. 337. Co. Lit. 
209. @. CER 
'Or the ordinary, if there be no executor or adminiſtrator. Co. L. 
209. a. . x | 
So, if the heir be within age, his guardian may pay in reſpect of 
his intereſt. Co. L. 206. 6. | 

So, every one, who has an intereſt in the condition, or in the 
land, may perform the condition; as, if a feoffee, upon condition 
to pay at Michaelmat, enfeoffs another before Michaelmas ; the ſecond 
feoffee may pay. Lit. 8. 336. | | 

So, the feoffee himſelf, after his feoffment to the other, may pay. 

So, a ſervant by the command of the feoffee may pay. 1 Rel. 421. 
1. 47. | 

So, if an heir be an idiot, a ſtranger may pay for him. Co. L. 
206. 5. | 

So, if a ſtranger, in any caſe, pay in the name, and without the 
privity of the feoffor or his heir, and the feoffee accept it; it will be a 
good performance. Co. L. 207. a. | | 

80, if two be enfeoffed, upon condition 10 re-enfeoff him for life, re- 
mainder in fee to B. and one re-enfeoffs him; it ſhall be good for a 


moiety, tho' the condition be entire; for, by his acceptance, the feof- 


for diſpenſed with the condition. Dy. 69, 70. | 

But if a ſtranger of his own head offers to perform a condition, the 
feoffor need not accept it. Lit. S. 334. 

90, if a condition be, that the feoffor pay, without limiting a time for 


payment; the heir, Cc. cannot pay, for the feoffor had time only 


during his life. Lit. S. 337. 


(G 2.) To whom it ought to be perſormed. 


If a condition be, 7o pay, on ſuch a day, money to A. his heirs or aſſigns; 
it may be paid to any one named in the condition: and therefore, the 


money may be paid to the heir of the feoffee, after his death; tho“ 
he has an executor to whom the money belongs. X. 5 Co. 96. Vide. 


Chancery, (4 A 9.) | | WY | 
So, it may be paid to the heir, after aſſignment by the feoffee. R. 
5 Co. 96. 1 Rol. 421. J. 5. | 


So, if a condition be, 2 convey ta A. his heirs and afſigns and A. 


dies, the conveyance ſhall be to his heir. Semb. Jen. 181, 
So, if the fcotlee aſſigus all his eſtate, the payment may be to the 
feoffee 
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feoffee himſelf, or to his aſſignee ; for the words of the condition 


give him an election to pay to the one or the other. Co. L. 210. a. 

And after the death of the feoffee, the payment may be to the heir, 
or aſſignee. id. | 

So, if a condition be, 1 pay to A. his heirs or executors; the pay- 
ment may be to the heir or executor, at the election of the feoffor. 
Co. L. 210. a. 

If it be, to pay to the feoffer, his heirs or affi Tens; it may be to the 
heir, or executor ; for he is an aſſignee in law, and there cannot be 
any other aſſignee of a bare condition. Co. L. 210. a. 5 Co. 97. a. 

If a condition be, to leaſe to A. or his afſigns; he ought to leaſe to 
thoſe whom A. names; for he cannot have other aſſigns. R. 1 Rol. 
421. J. 20. 

If a condition be, that he pay to the fegſtee, without more, on ſuch a 
day, and he dies before the day; the payment ought to be my to the 
executor or adminiſtrator, and cannot be to the heir. Lit. S. 339. 

So, the payment may be to any deputed by the feoffee. 1 Rol. 
421. J. 50. 

If a condition be, that he pay to the feoffee, his executors or aſſigns ; pays 
ment to any executor is ſufficient. Per Manw. 3 Leo, 103. 

And it is fafer to pay to an executor, tho' within age, than to an 
adminiſtrator durante minore ætate. R. 3 Leo. 103. 

But, if a condition name any to whom the payment ſhall be, it can- 
not be paid to another: as, a feoffment upon condition, that be pay to 
the feaffee or his heirs; the payment ought to be to the heir, and can- 
not be to the executor. Lit. S. 339. Co. L. 210.a. R. 5 Co. 96.6. 

7. a. 
l So, it cannot be paid to an aſſignee; for he is not named. R. 5 Co. 
96. b. 1 Rol. 421. J. 10. 

So, if a condition be, 1 pay to the froſtee, bis heirs or aſſigns, and the 
feoffee grants for life or years; the payment cannot be to the grantee; 
for no aſſignee is intended, who has not an aſhgnment of all his in- 
tereſt, viz. in fee, in tail, or for life with remainder in fee. R. 5 Co. 

« 0. 

So, if the feoſſee makes his executor, the payment cannot be to 
him; for an aſſignee in law ſhall not be intended, where . may 
be an aſſignee in fact. R. 5 Co. 97. a. Co. I. 210. a. 


If a condition be, 70 pay to ſuch whom the cbligee ſball name by bis 


will, and he does not name any; the payment ſhall not be to his ex- 
ecutor, for there ought to be an expreſs nominee. R. 1 Rol. 422. 
J. 25. i 


(G 3.) At what Time. 
(G z.) When he has time during his life. Tho' there be a reque/?.] If 


2 condition upon a feoffment, obligation, Oc. be to do a ſingle act, 


or labour, which concerns himſelf only; he ſhall have time to do it 


during his life. Co. J. 208, 9. 

Aud ſhall not be bound to do it upon requeſt. Co. L. 209. a. 

As, if a feoffment, obligation, c. be upon condition, t the 
elſſte, obligee, & c. go 10 Rome, Jeruſalem, Oc. the fcoftce has time to 
go, during his life, Vid. 

Or, that a flranger go ie Rome, &c. W[bid. 


So, 


Pe os 


. 
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So, if a condition be to do an act, without limiting any time; he 


who has benefit by it may do it at what time he pleaſes : as, if a con- 


dition of a feoffment be, zhat upon payment of 10 l. the feoffor may re- 
enter; he may pay it when he pleaſes. Pl. Com. 16. a. 


(8 4.) When he has time during his life. Unleſs where haſtened by 
requeſt. } If a condition be to do a local thing to the feoffor or ob- 
ligee himſelf, he has time during life, unleſs he be haſtened by re- 
queſt; as, if a feoffment or obligation be upon condition, that he re- 
enfeaff the feoſfor or obligee. Co. L. 208. b. 1 Rol. 438. J. 15. 40. Co. 
I. 219. 4. 220. a2. | | NO 

So, if it be, that he re-enfeoff the feoffor, and a ſtranger. Co. L. 
219. 6. | 
Or, re- grant to the feoffor in tail, remainder to a firanger, Mid. 


. So, if a deviſe be to A. upon condition, Hat be marry B. time ſhall - 


be aliowed to A. to marry at any time during her lite. Per Holt, 
Shin. 320. | 


So, if a deviſe be upon condition, that A. marry him before her age 


if 21 years, and B. dies before ſuch age; A. ſhall have the land till 
her age of 21 years. id. 


(G 5.) When to be performed immediately.) But where a condition 
is to do a tranſitory thing without limiting any time, it ought to be 
done immediately, viz. in convenient time; as, an obligation Zo pay 
money, to deliver charters, &c. Co. L. 208. a. 1 Rol 436. J. 15 to 35. 

An obligation to deliver up an obligation in which A. and B. are 
bound. R. 6 Co. 30.6. ; 


A deviſe upon condition to pay debts; they ought to be paid in con- 


yenient time. 1 Kol. 437. J. 20. 

Or, to ſell for payment of debts. 1 Rol. 437. I. 25. 

To find ſecurity for payment. R. 1 Rol. 438. J. 25. 

If a man be bound to make further aſſurance, Qc. he ought to exe- 
cute it immediately when required, without taking time to adviſe 
with counſel. 1 Rel. 440. J. 5.15. 441. J. 30. 45. Per two J. Barkley 
cont. Jon. 314. Vide poft. (H). | | 

So, 1f a condition be to do a local thing, which may be done in 


the abſence, and without the concurrence of the obligee, it ſhall be 


performed immediately: as, an obligation, that he acknowledge ſati/- 
faction upon record in B. R. Co. L. 208. 5. 1 Rol. 436. J. 30. 
So, if a condition be to do a thing tranſitory or local, to a ſtranger: 


* to pay money to a ſtranger. Co. L. 208. 5. 1 Rol. 437. J. 15. 438. 


To enfeeff a firanger ; he ought to do it immediately, for otherwiſe 
the ſtranger will loſe the profits in the mean time. Co. L. 208. 6. 
1 Rel. 439. J. 30. | 

Otherwiſe, if the king has land upon ſuch condition. Dy. 139. 

Or, if it be, t the ſtranger in tail, remainder to the feoffor. 1 Rol. 438 

J. 22. Cont. Co. L. 219. b. | | 
So, if a condition be to do a local thing to the ſeoffor, or oblige: 
himſelf, it ought to be done immediately, where the intent of the 
parties will be otherwiſe fruſtrated : as, an obligation to grant an an- 
nuity to the cbligee, fer his life, to be paid annually at Eaſter ; it ought to 
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be granted before Zafler, otherwiſe it cannot be paid annually at 
Eaſter during his life. Co. L. 208. ö. 1 Rol. 439. J. 15. 
If A. promiſes to ful a leaſe of tithes made to B. for his life, and by 


Bim aſſigned to A. and to pay the money raiſed by the ſale, or otherwiſe io 


re deliver the aſſignment ; he ought to do it in convenient time, and 
has not time to fell during his life ; for then perhaps by the death of 
A. the leaſe will expire. R. 1 Rel. 436. J. 40. 
S8o, a promiſe to procure the king's grant, of a ward, ſhall be done i 
convenient time ; for otherwiſe the-profits in the mean time will be 
loſt. R. 1 Rol. 437. I. 40. | 
So, if a feoffment be made, upon condition 2 give back the advow- 


n to the feeffor for his life ; it ought to be given back before an avoid- 


ance happens. R. 2 Co. 78. ö. Co. L. 222. b. | 
If a covenant be to make a leaſe to B. who ſhall pay 20 J. as a fine ; 
B. ought to requeſt the leaſe in a convenient time. R. Bridg. 41. 
But where a condition is to be performed immediately, he ſhall 
have a reaſonable time to perform it, according to the nature of the 
thing to be done. Vide pot. (H). 1 Rel. 449. J. 12. | 
| Bo, if it be to be performed upon demand. 1 Rol. 449. J. 12. 443. 
619 | 
But if he refuſes upon demand, it is broken, tho' he performs it 
within a reaſonable time afterwards. 1 Rol. 449. J. 15. | 
If a condition be to make an obligation immediately by the advice 
of B. he ſhall have a reaſonable time to obtain the advice of 5B. 


1 Rol. 443. J. 15. 


(G 6.) How a condition ſhall be performed where the time is limited. 
WH hat ſhall be the time intended.] If upon a writ returnable die Lune 
prox. poſt Craſ. Trin. an arreſt be on the laſt day, and an obligation of 


the ſame date, to appear die Lune prox. paſt Craſ. Trin. he ought to 


appear the ſame day. Dub. 1 Rol. 444. J. 30. 


If a condition be to pay at Mich. without more; he ought to pay 7 


at the next Mich. R. 1 Rol. 444. J. 50. ö 

If a condition be, zo pay A. D. 1599, upon the 12th of October next 
after date; it ſhall be paid the 12th of October, anno 1 599, tho! that be 
not the October next after date: for the intent appears, that it be paid 
anno 1599, and the ſubſequent words ſhall be conſtrued to ſtand with 
the precedent ; or if they cannot, they ſhall be void. R. 1 Rol. 444. 
f. 40. | 

If an obligation, dated 1775 November, 12 Jac. be, upon condition, 
to pay the 21½ November enſuing 5 l. and 5,1. more on the 20th of De- 
cember next after; the firſt 5 J. ſhall be paid on the 21/7 of November, 
12 Jac, for, enſuing, refers to the day, not to the month. R. 1 Rel. 
442. J. 20. | | nt | 

If a condition be, to pay when A. comes to his houſe 108. and 10 8 at 
Mich. and 10 8. at St. Andrew then next; the payment of the latter 
ſums ought to be at the next Mich. and St. Andrew ; and not at thoſe 
feaſts after A. comes to his houſe. 1 Re/. 442. J. 25. 

If a condition be, 1% pay citra, fra, vel ante felum; it ought to be 
paid before the feaſt-day. 1 Rel. 442. J. 30. | 

But if it be in e, it ought to be paid upon the feaſt-day. 1 RI. 
442 J. 38. | | ® 
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If a condition be, to pay within forty days after a ſhip returns from 
Ber voyage te the port of D. or to another port where the goods are unladen, 
the ſhip returns to the port of P. and there unlades; payment ought 
to be in forty days after the arrival, and not after the unlading : for 
that is but the deſcription of the other port. R 1 Rol. 442. J. 40. 

[In debt on bond, the condition whereof reciting, hat a marria 
was intended between A. and B. but at B.'s requeſt to be deferred to 
her father's death; that A. and B. had on engaged not to inter- 
marry but with each other; in conſideration thereof, and for provi- 
ſion for A. if ſaid marriage ſhould not take effect, and that B. ſhould 
intermarry with any other perſon, or die before the marriage, or refuſe 

to marry A. on her father's death, B. had agreed that A. in either of 
the caſes aforeſaid ſhould have 1200 J. of her fortune, and 5 J. per cent. 
intereſt from the date; now, if B. within a month of her intermar- 
riage with any perſon but A. or within a month after her father's 
death, pay A. 1200 J. and 5 J. per cent. intereſt from the date, or her 
heirs, &c. within a month of her death pay A. 1200 l. then, &c.” and 
B. afterwards marries another man in her father's lifetime, the bond 
is forfeited, and the money then payable, for the law will ſupply 
the words, which fhall firfl happen. Semb. Bex v. Day, P. 17 G. 2. 


Will. 59.] 


(G 7.) It may be performed before the day limited.] If a condition be 
to pay money at ſuch a day, it is ſufficient if it be paid before the day, 
if the party accepts it : for that amounts to payment upon the day. 


R. 1 Rol 440. J. 30. 35. 473- 1.30. Co. L.212.6. 

So, if it be to enfeoff ſuch a one at a future day; it is ſnfficient if 
he enfeoff before the day. 1 Rel. 440. J. 40. a | 

Or, to enfeoff after the death of A. and he enfeoffs in his lifetime. 
1 Rol. 440. J. 45. | | | 

If it be to pay at or before ſuch a day ; he may pay at any time be- 
fore, if he comes to the obligee, or meets him at the place appointed 
for payment. R. Cro. El. 14. 

But payment before the day will not give a collateral advantage: 
and therefore, if a condition be, upon payment of the 1] of May to re- 
enter; if he pays before, he cannot re-enter till the 1/ of May. 
R. 1 Kol. 473. J. 30. | | Te 


(G8.) Or at the laſt part of the day.) So, it is ſufficient, if it be 
performed at the laſt part of the time limited : as, if the parliament 
enacts, that A. ſhall be convicted, if he does not ſurrender himſelf within 
a quarter of a year ; it is ſufficient, that he be ſurrendered on the laſt 
day of the quarter. 1 Rol. 442. J. 15. : 

If a condition of an obligation be 20 pay at or before 29th Sept. next: 
a tender ſhall not he good without notice, unleſs it be upon the laſt 
day, viz. 29th Sept. R. Cro. El. 14. 45 

And a tender may be the laſt inſtant of the day. Adm. Mo. 122. 

An obligee, Sc. to whom a condition is to be performed, need 
not attend the whole day. Vide 1 Rel. 443. J. 7. 5 


( 9.) In what Place it ſhall be performed. 


If a condition of an obligation be to pay money to the obligee, at a 
| day 
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day certain, without limiting any place; the obligot is to ſeek out the 
obligee if he be within the realm. Lit. S. 340. | 

So, if a feoffment be upon ſuch condition; for it is a ſum in groſs, 
and collateral to the land. Lit. S. 340. 1 Rl. 445. I. 30 ad 40. 

So, if a condition be, that a ſtranger ſhall thew a deed to his coun- 
fel upon requeſt ; after requeſt made, the ſtranger ought to ſeek out 
his counſel. 1 Rol. 443. J. 35. . 

But if a condition be, to deliver a weighty thing, as corn, timber, 
Sc. the obligor, before the day, ought to inquire where the obligee 
will appoint the delivery. Co L.210.6. 4 Leo. 46. Wen 

If a condition be to pay rent; it is ſufficignt, that it be tendred, or 
paid, upon the land. Co. L. 210. b. | 

And it may be tendred upon the land, tho' he be bound by cove- 
nant to pay. 1 Rol. 443. J. 52. 

Or, bound under a penalty to pay. 1 Rol. 444. J. 2. 

So, if a condition be to pay, &c. at a place certain, without limit- 
ing any certain time; the party ought to give notice to the obligee 
of the time when he will pay. Co. L. 211. a. 8 Co. 92. b. 1 Rol. 449. 
Ls. | 
Or, if he meets the obligee or feoffee at the place at any time, he 
may pay. Co. L. 211. a. 


Or, if the obligee receives the money at another place, it is ſuſſi- 


cient, tho' he need not. Co. L. 212, | 
So, if a condition be, that a ſtranger make a feoffment, or do an- 
other act to a ſtranger at ſuch a day; he who is to make the feoff- 
ment ought to give notice to the feoffee, and requeſt him to be upon 
the land. Co. L. 211. a. | 
If a condition be to do an act at ſuch a place upon requeſt, the re- 
queſt may be in any place: as, to deliver at Rotterdam ſuper requifi- 
tionem de eodem : the requeſt in any other place, to deliver there, is 
good. R. 1 Rel. 443. J. 20. | | 
If a place certain be limited for payment, he is not bound to pay 
at another place. 1 Rol. 445. I. 5 2. 444. J. 7. | 
Neither need the other accept it in another place, 1 Rol. 446. J. 5. 
10. 444. J. 10. Lit. S. 243. 8 i 
But acceptance at another place is ſufficient. Lil. S. 343. 


(G 10.) How a Condition ſhall be perform 


(G 10.) All incidents.) If a condition be to do a thing; he qught 
to do all that which depends upon the performance. 1 Rol. 422. J. 45. 
How performance ſhall be pleaded, vide in Pleader, (C 58, c.) 

As, if a condition be to fland to an nward concerning a partition; if 
it awards a partition, and that he levy a fine for confirmation, he 
ought to levy the fine; for it depends upon the partition, and enforces 
it. 1 Rel. 433. J. 47. 5 


(G 11.) Strifly performed.) So, he ought to perform it ſtrictiy; 
as, if a condition be 70 enter a retraxit, and he diſcontinues; it is not 
a performance. 1 Kol. 426. J. 32. 

To appear at the ſuit of ſuch a one in B. R. and he appears there the 
ſame term in another ſuit; tho' this be an appearance in law, it is not 


a performance. R. 1 Rol. 426. J. 40. 5 
| . 
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2 pay to the obligee ; payment to his wife, without more, is not a 
performance. R. Rol. 427. J. 10. I 
To enfesff one, and he enfeoffs him and others. 1 Rial. 427. J. 45. 
Tat two ſhall enfeoff, and one enfeoffs the whole. 1 Rel. 421. l. 45, 


(G 12.) According to the intent.) So, if a condition be, that it ball 
be lawful for the leſſee to enjoys if the leſſor enters upon him wrong- 
- fully, it is a breach; for the intent was, thit the leſſor ſhould not in- 
terrupt him. R 1 Rol, 427. J. 15. K. Cro. El. 544. Vide ante (E). 
Vide poſt. (M 1.) | . f 

That the leſſee ſhall not parcel out his land from the houſe ; if he leaſes 
to another the houſe and part of the land, and afterwards leaſes the 
other part, it is a breach. R. 1 Kol. 427. l. 20, 

| That he aſſure land which was bargained and fold to him; tho” the 
bargain and fale were void, yet he ought to aſſure the land, which was 
pretended to be bargained. R. 1 Rol. 427, l. 30. . 

That he acquit him ; if he gives an acquittance, but does not acquit 
him in fact, it is not ſufficient. 1 Rol. 433. J. 43. | 

That he enjoy without damage for want of warranty ; if he does not 
render in value upon the warranty, is not ſufficient. 1 Rol. 433. J. 37. 

That he ſhall not alien; and he gives to his ſon. 1 Rol. 433. J. 50. 

If a recognizance be, upon condition 0 try an indiftment the next 
term, and a trial is had, but the verdict quaſhed for a defect in the 
venire-facias ; the recognizance is forfeited, for it ought to be an ef- 


fectual trial, R. Mod. Ca. 179. 
(G 13.) Onught to be performed bona ſide.] So, a condition ought 


to be performed truly and bon9 fide, and not colourably ; and there- 
fore, if it be agreed, that the money ſhall be paid at the day limited 
by the condition, but ſhall be returned immediately to him who pays 
it, the condition is not performed. Co. L. 209. b. 

If a condition be, guod licitum foret to A. to ſee all the accounts of the 
teſtator, and one of the executors refuſcs to ſhew them, and the other, 
who was bound with ſuch condition, ſays, that he does not deny it; 
it is not a performance, for he ouglit to ſhew all the accounts. &. 
1 Rel. 431. J. 5. 


(G 14.) But it is ſufficient, if it be performed in ſubflance.] But it is 
ſufficient, if the ſubitance of the condition be performed. Vide 
e | 

If a condition be, that he. ſuffer the leſſee to enjoy auithout the interrupe 
tion of any; an entry of a ſtranger by an elder title is not a breach, 
for the word, ſuffer, is paſſive. 1 Rel. 425. J. 45. | 

So, a condition, that he permit land to deſcend ; tho? his ſon is out- 
lawed, and cannot take. R. 1 Rol. 426. J. 5. 

That he deliver letters patents; and he delivers an exempliſication of 
them. 1 Rel. 426. /. 10. | 
That he enfeeff 5 and he conveys by leaſe and releaſe, Se14b. 1 Rel. 
426. J. 12. Co. L. 207. a. | 
That he grant the reverſion; and he enſeoſſs, and the tenant re- 
enters. 1 K. 429. J. 15. DE 

That he give licence to carry gods ; and the party is diſturbed by a 
ſtranger. 1 RI. 26. J. 25, 20. | 

| Tat 
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That he withdraw his ſuit ; and he diſcontinues. 1 Rol. 427. J. 5. 

That the leſſee may enjoy without moleflation, and a rent-ſeck is if wing 
out of the land; it is not a breach, for the poſſeſhon 1s not incumbre 
with it. 1 Rel. 434. J. 15. 

And if the rent-ſeck be to the queen, who may diſtrain of common 
right by her prerogative; it is not a breach, for he is not bound to 
diſcharge things of common right. R. 1 Rol. 434. J. 20. Vide ante (E). 

A condition, that he pay to A. and other pariſbioners of B. if he pay 
to A. and two others, it is ſufficient. R. Mo. 68. ; 

If A. be bound by recognizance zo perform the will of B. and to ſa- 


tisfy all bequeſts according to his true intent, who deviſed lands held in 
capite to C. in fee; if the heir enters for the third part, it is not a 


breach. 


A note for payment of money on a South-Sea contract, is a per- 


formance or compoſition as well as a bond. Fotheringham v. Mozato, 
P. 1722, Bunb. 108.] | 

(Bills of exchange were drawn by A. in England on B. in the Eaff 
Indies, payable fixty days after fight, and a bond was entered into, con- 


ditiened to be void, if the bills ſhould be duly paid in India, or come 
back to England duly proteſſed for non-payment, and the amount of 


them paid by the obligor within a certain time after they ſhould be ſo 
returned proteſted for non paynſent. The bills were ſent to India; but 
before they arrived, B. the drawee had leſt the country, and his agent 
there refuſed to accept them. They were then proteſted in India for 
non- acceptance, ſent back to England ſo proteſted, and, being preſented 
to the drawee here for payment, were protgſted for non-payment. This 


was holden to be a ſubſtantial performance of the condition of the 


bond. French v. Campbell, C. P. Trin. 33 Gee. 3. 2 H. Bl. 163. 
Campbell v. French, in error, B. R. H. 35 Geo. 3. 6 T. R. 200. contra. ] 


(H) Condition to make Aſſurance. 


II a condition be to levy a fine, or make an aſſurance, without ſaying, 

at whoſe charge ; it ſhall be at the coſts of him, who is bound to 
do it. 1 Rel 422. J. 50. | | 

And the obligor ought to ſue a writ of covenant for the fine, in 
the name of the obligee. 1 Rol. 422. l. 52. Cont. 1 Rol. 458. J. 40. 
D. cont. 5 Co. 1 27. a. 0 

If a condition be to make aſſurance, he ought to make an effectual 
aſſurance; and therefore, if it be to make a feoffment, a charter of 


feoffment, with a letter of attorney to make livery, is not a perform- 


ance, if livery be not made. 1 Rol. 425. J. 35. | 

To ſurrender a copybold, is not performed by a ſurrender to copy- 
_ tenants, if it be not prefented at the next court. R. 1 Rol. 425- 
20. | 

If a man bargains and ſells land by indenture, and covenants to 
make a good eſtate before Chriſmas next; an inrolment of the in- 
denture before is not ſufficient, but he ought to levy a fine, make a 
feoffment, c. R. 3 Leo. 1. Bend. pl. 62. And. 27. 


If a covenant be to make aſſurance, &c. he ought to do every thing 


that is neceſſary to be executed by him, tho” without ſome other act, 
as livery, inrolment, Fc. the aſſurance is not complete. R. 1 And. 56. 
But if a condition be 4% make ſuch a releaſe, & c. as A. ſhall direct, 


if 
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if he executes that which 4. dire ts, it is enough, tho' it be not ſu 8. 


cient, D. 5 Co. 23. 6. : | 

So, if it be to make a ſufficient eſtate by the advice of A. who ad- 
viſes that which is not ſufficient. 5 Co. 23. 6. | 

So, it ought to be an abſolute aſſurance ; for if a man be bound to 
make an abſolute aſſurance of a copyhold, a conditional ſurrender is 
not a performance. R. 1 Rol. 425. J. 10. | | 


So, if he be bound to make aſſurance, generally. 1 Rol. 425. J. 15. 


If a condition be 70 make a conveyance of ſuch land, or, to afſure ſuch 
land ; he ought to make any conveyance or aſſurance that ſhall be 
required. 24 1 

So, if it be to do all acts for affuring. Tel. 757. | 

And if a conveyance, generally, be required, he ought to execute 
ſome fort of conveyance. R. Tel. 45. 

If a fine, or bargain and ſale be atterwards demanded, he ought to 
3 it: for he is bound to do all acts tties quoties he ſhall be required. 

bid. | : 

If a note of a fine to be acknowledged before a judge of aſſiſe be 
required; he ought to do it, tho' a writ of covenant is not depends 
ing; for it is preparatory. R. Mad. 810. 2 Cro. 251. 


if a common recovery be required; he ought to do it. x Rel. 


23 £29. © | | | 
if it be #9 make aſſurance at the coſts of the obligee; he ought to make, 


tho' not neceſſary, all the aſſurances required. Per two J. Mo. 570. 
If the condition be r make ſuch aſſurance for money as counſel ſhall 


deviſe, and he devifes an obligation of 1000 J. for payment of 100 1. 


he ought to execute it. 1 Rol. 423. J. 25. 
Otherwiſe, if it be 0 make ſuch reaſonable aſſurance. 1 Rol. 423. 1. 30. 
If it be 26 make an obligation, and he tenders an obligation which 


binds his heirs ; he ought to execute it. 1 R.. 424. J. 32. 


If there be a receipt for purchaſe-money contained in it; he ought 
to execute it. Dub. Mo. 307. 

If a condition be 2 aſſure to ſuch an one as B. ſhall name; an aſſur- 
ance to B. himſelf is good; for his acceptance is a nomination of him- 
ſelf. 1 Rol. 424. J. 10. 

Te aſſure to B. and his heirs ; if B. dies, it ſhall be made to his 
heir; for the copulative ſhall be conſtrued in the disjunctive. R. 
1 Rol. 450. J. 50. JE 5 

But if the condition be t9 make an aſſurance or conveyance, and a war- 
ranty or covenant be in the deed ; he is not bound to execute it. 


i Nel. 424. J. 37. R. 2 Cm. 571. 2 Rol. 191. KR. 1 Leo. 29. 


Dub. 1 Sid. 467. R. 1 Mcd. 67. Per two F. And. cont. 2 Leo. 130. 
Per Co. 1 Rel. 71. Pp 

So, he is not bound to execute an obligation, or ſtatute for enjoy- 
ment; for that is not an aſſurance. 2 Cro. 115. 

Yet a conveyance with reaſonable covenants he ought to execute, 
Cont. 2 Cro. 571. Acc. Ray. 190. 1 Mod. 67. | 

90, tho' a condition be o make ſuch aſſurance as counſel ſhall adviſe, 


and the counſel adviſes an obligation. 1 Rol. 423. J. 10. 2 Cro. 115. 


So, if it be ſuch aſſurance of an annuity as counſel ſhall adviſe, and he 
adviſes an obligation. Dub. 1 Rol. 423. J. 20. | RE 
— _ if, all afts for aſſurance which counſel Hall deviſe. Per 
N I 422. l, 18. 
Vol. III. 8 TW Soy 
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So, if it be all reaſonable alls for aſſurance. R. Tel. 45. 
So, he is not bound to execute an aſſurance, which contains more 
*than the condition; as, a fine of four houſes, where the condition 
was for two only; tho! the uſe of the other two will be to the conuſor, 
R. 1 Rel. 425.1. 5. K. 1 Sid. 467 
If a condition be 79 make ſuch reaſonable aſſurance of land in fee, re- 
ſerving rent to the feoffor in fee, as counſel ſhall adviſe, who deviſes a a 
feoffment reſerving rent in fee; it is not good, for it will be a rent- 
ſeck, and the deed belongs to the feoffee. R. 1 Rol. 423. J. 35. 
So, tho' the agreement be to do it by deed, and he deviſes a feoffment 1 
by deed poll; for it belongs to the feoffee. 1 Rol. 423. J. 30. * ö 
Otherwiſe, if the feoffment was by indenture. Semb. 1 Rol. 423. J. 45. 5 
If a condition be 0 be bound with A. which imports a joint obliga- 
tion, he need not execute an obligation joint and. ſeveral, R. 1 Rol. 
424. J. 40. | | 0 
Tho! it be by ſuch a zuriting and in ſuch a ſum as B. ſhall agree, and { 
he agrees to an obligation joint and ſeveral. Semb. 1 Rol. 424. J. 45. 1 
If a condition be 70 afſure to B. as his counſel ſhall adi iſe ; if B. him- I} 
ſelf deviſes, he is not bound to do it. R. 5 Co. 19. b. Cro. El. 297. | 
R. cont. Cro. El. 465. 1 Rol. 466. J. 20. 
Otherwiſe, if it be as counſel may adviſe. Semb. 1 Rol. 424. J. 5. 
And if his counſel adviſes B. who gives notice of it to the obligor, 
it is well, and more proper than if counſel adviſes the obligor himſelf. 
R. 5 Co. 19. b. 1 Rol. 424.1. 15. Vide Cro. El. 298. | 
Utherwiſe perhaps, if it was, as counſel adviſes the defendant himſelf. 
Per Poph. Crs. El. 298. | | 
IC it be to make a releaſe upon the performance of all the other part, who 
was to make a feoffment at the charge of B. he need not make the re- 
leaſe beſore the feofſment, tho? B. did not tender the charge. Dy. 371. a. 
If a condition be 79 afſure as counſel adviſes ; it is ſufficient, that it | 
| be notified what fort of conveyance his counſel adviſes. Per Poph. 1 
| Ao. 595. x | 
| > But if it be as counſel! deviſes, he ought to tender the conveyance 
| | engroſſed. Vid. 
f 


And if a condition be fe make ſuch aſſurance as the obligee or his counſel 
Hall adviſe ; he ought to give notice to the obligor what aſſurance is 
deviſed or adviſed. 5 Co. 23. 6b. 
80, if it be ſuch releaſe, &c. as A. his counſel ſhall adviſe ; he ought 
to procure A. to direct the releaſe. K. 5 Co. 23. bo Cro. EI. 716. 
D. cont. 1 Leo. 105. - | | | 
If it be to make ſuch aſſignment as counſel ſhall adviſe ; he ought to 
- procure counſel to adviſe. Dub, 3 Mod. 192. | 
But if it be 79 make ſuch releaſe, &c. as a judge, or a ſtranger ſhall 
adviſe ; the obligor ought to procure his advice. R. 5 Co. 23. b. 
Or, /uch as fati;fies his counſel ; the obligor ought to tender a releaſe. 
| to the counſel of the obligee, to know if he be ſatisfied with it. R. 


| 2 Lev. 95. 


| So, if it be 4% afſure at the charge of the obligee, &c. he ought to notify 
> | what aſſurance he will make, before the other need tender the charges. 
R. Mo. 454. Ow. 157. 5 Co. 22. ö. Cro. El. 517. 2 Mod. 75. Vide 
Election, (A 1, 2.) | | | 

Or, to make any particular conveyance, as a feoffment, &c. he ought 
to notify what feoffment, and how he will make it. R. 5 Co. 22..6. 
Cro. El. 517. ; | - But 
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But if a condition be to Mure ſuch land to another, he ought to make 
the aſſurance at his peril. 
So, if it be 10 aſſure at the charge of the obligee; he ought to aſſure 
without a tender of the charges, for the obligee does not. know what 
charge ſhall be paid till the obligor gives notice what afſurance he will 


make. N. 5 Co. 22. 6. Mo. 454. Cro. El. 517. Ow.'157. 


So, if it be to make a feofſment or other particular aſſurance ; the ob- 
ligor ſhall do the firſt act, and give notice what feoffment, &c. he will 
make. 5 Co. 22. b. Per W almſley, but the other judges cont. Cro. El. 517. 

Or, to make the aſſurance which his own counſel ſhall deviſe ; he ought 


to procure his counſel to deviſe. Per Gatudy, 1 Rol. 464. J. 1. 


If it be to aſſure land, upon requeſt ; he ought to make a good eſtate 
at his peril, without a tender of a. conveyance by the obligee : for the 
requeſt does not relate to the manner of conveyance but to the time. 
R. 1 Rol. 465. J. 5. X. Mo. 682. 

So, if a condition be 10 make, and upon requeſt to ſeal an obligation. Z. 
1 Kol. 465. l. 25. 

If a condition be 2 execute a releaſe to the ſatigfaction of the counſel of 
the plaintiff; he . ought to do it without a tender. R. Ray. 232. 
1 Vent. 255. 1 Med. 104. 

If a condition be that two make an aſſurance as ſhall be deviſed, and 
the aſſurance be deviſed and tendered to one, who refuſes ; the con- 
dition is broken, for he need not tender to both together. 1 Rol. 
454- L. 4 

4 If a * be, to make ſuch affurance as the obligee ſhall deviſe; he 
ought to execute it immediately when it is tendred, and ſhall not have 


time for adviſing with his counſel. We 1 Go% 1 Rol. 424. J. 25. 


449. J. 5. 15. 441. J 35. R. Dy. 338. 

So, if it be ſuch aſſurance as the counſel of the obligee ſhall deviſe, and 
he tenders a ſurrender, &c. | 

So, if he tenders a letter of attorney to make a ſurrender, he ought 
to take notice of the law, if it be an aſſurance within the condition, 
and ſhall not have 4 for adviſing. R. 1 Rel. 441. J. 45. Cro. Car. 
299. Vide Fon. 3 

But if he f a fine, he ſhall have a reaſonable time to do it. 
R. 1 Rol. 441. J. 40. 466. J. 15. 

If he be bound to make aſſurance at his own cofts as ſhall be required ; 
the obligee cannot require more aſſurances than are neceſſary. Mo. 570. 

If it be to ſurrender a copyheld upon requeſt ; he (hall , a reaſon- 
able time for it. Semb. Godb. 445. 

If a requeſt be to ſurrender by attorney; he need not do it: for the 
covenantor has his election how he will ſurrender. Gedb. 44 5. Jon 314. 


(I) Condition to indemnify. 


| A CONDITION to indemnify againſt A. is broken by his threaten- 


ing to beat the obligee, by reaſon of which he dares not 80 about 
his buſineſs. 1 Rol. 453. J. 12. 
If a condition be e /a, harmleſs from an obligation in which he is 


* to A. the obligor ought to diſcharge it by releaſe, or otherwile, 


ol. 432. J. 25. 
— if it be to ſave harmleſs from all A. and hank concerning tat 
ligation. 5 Co. 24. . | 
| %% 
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And therefore, if he pays the money at the day, tho? he was not 
ſued or arreſted for ity the condition is broken. R. 5 Co. g4. a. 
R. 1 Rol. 433. I. 5. | . | 
So, if the obligation be forfeited, whereby he is liable to be ſued. 
Semb. 1 Rol. 432. J. 30. | | 

A fertiori if he be ſued, the? the obligation be ſatisfied before execu- 
tion. R. 1 Rol. 43 2. J. 45. 8 

So, if a condition be 2 be diſcharged of tithes ; it ſhall be broken if 
he be ſued for tithes, tho? they be not recovered. i Rol. 430. l. 10. 

If a condition be to ſave harmleſs from all actions which may ariſe upon 
the releaſing of D. out of execution: he ought to indemnify him from 
an action upon his promiſe not to releaſe. R. 1 Rol. 431. J. 45. 

Te ſave harmleſs from all legacies ; he ought to indemnify from a de- 
cree in a court of equity for a legacy. R. 1 Rol. 430. J. 5. | 

But if a condition be 0 ſave harmleſs from all things contained in an 
indenture, he is not bound to indemnity from a collateral thing; as, 


- from an obligation in which he is bound to perform the covenants in 


the ſame indenture. 1 Rol. 432. J. 35. 
Nor, from actions, in which he has a lawful defence without the 


_ obliger. 1 Rl. 432. l. 42. | 


| Bo, acovenant to indemnify from all rents payable 10 the leſor, is not 
broken, if the rent be in arrear. 1 Rel. 433. J. 10. 

Or, if an illegal diſtreſs be taken for the rent. 16:9. 

If a covenant be to ſave harmleſs againſt a ſeizure made by A. it 
extends to it, whether the ſeizure be zortious or not; but if a general 
covenant to ſave harmlefs, it extends not to zortious acts. Perry v. Ed- 
awards, M. 7 G. Str. 400.] | 

So, a condition 79 perform an award, by which A. fhall be acquitted 
of ſuch a matter in a bill in Chancery depending againſt him, is not broken 
by the filing a new bill againſt him tor the ſame matter, if no pro- 
ceſs iſſues againſt him. R. 1 RSI 432. J. 20. 

So, a condition % ſave qwithout damage from all prior incumbrances by 
bim; a prior aſſignment by him to B. is not a breach, if B. does not 


enter nor diſturb the poſſeſſion. R. 1 Rel. 430. J. 15. 


So, a bill in Chancery, alleging that a leaſe was in truſt for the leſ- 
ſor, is no breach; for it does not meddle with the poſſeſſion. R. 
1 Kol. 430. J. 45. 5 

So, tho' the words are large, they ſhall not be extended beyond the 
intent; as, if a condition be, to /ave harmleſs from the damages A. ſhall 
feſiain on account f baſiard; he ought to indemnify from the charge 
of maintaining it, but not from a legal proſecution againſt . for it. 
R. Lut. 669. 

So, if a covenant be zo ſave harmleſs upon requeſt; if a damage hap- 
pens before requeſt, he is bound to indemnify : as, if a Ratute be ex- 
tended before requeſt. R. Mo. 189. . 


(K) Condition in the Disjunctive. 
| | (K 1.) How performed. 


F a condition be in the disjunctive, he who ought todo the firſt act 
mall have an election to do the one, or the other. Co. L. 145. 4. 
As, if a condition be t enfeef of ſuch cr [ich land, to pay geld or fil. 


ver, 
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ver, to deliver one thing or another; the obligor has an election to do 
the one, or the other. 1 Rol. 446. J. 20. | | 

So, if it be to enfeoff, pay, & c. at the requeſt of the obligee ; for his re- 
queſt only aſcertains the time of the doing it. 1 Rol. 446. J. 25.30. 
467. J. 5. a | | 

& + it be to do at Michaelmas at his requeſt, or «at the feaſt of 
Eafter. 1 Rol. 446. l. 40. | Ky” | | | 

But where the disjunctive goes only to the time, and that is refer- 
red to the requeſt of the obligee, it gives the election to him; as, to 
do at Mich, or before, at the requęſt of A. 1 R. 446. J. 35. 37. we 
If a condition be that before Mich. be make a leaſe for thirty-one years 
if A. afſents, 1 or twenty-one years; A. does not aſſent; he 
ought to make a leaſe for twenty-one years before Mich; 1 Rol. 446. 


4 | 


A. deviſes lands to truſtees to pay the rents to his ſon B. during 
life, then to ſtand ſeiſed to the uſe of B.'s wife for jointure, then to 
the uſe of ſons of B. then to the uſe of daughters of B. then to A.'s 
daughters C. and D. proviſo if B. marries a woman without compe- 
tent fortune, er without the conſent of the truſtees, then after B.'s 
death to ſtand ſeiſed to the uſe of C. and D. B. marries a woman 
with competent fortune but without conſent of truſtees. This is ſuf» 
ficient performance of this condition precedent, eſpecially as it is a 
condition in reſtraint of marriage. Long v. Dennis, P. 7 G. 3. 4 B. M. 
205 2.1 | | | 
(K 2.) When it ſhall be excuſed. 


If the condition be in the disjunctive, and the obligor has an elec- 


tion to do the one thing or the other, if one part becomes impoſſible 


by default of the party, he ſhall not be bound te perform the other 
part; as, if it be to make ſuch aſſurance to A. as A. ſhall deviſe, or npen 
default to pay 5001. If A. does not tender an aſſurance, he need not 
pay the 500 J. R. 1 Rel. 446. J. 45. 2 Mod. 202, 203. | 

{But a condition to do one of two things, one of which becomes 
impoſſible, is no reaſon ſor not performing the other. Da Cofta v. 
Davis, C. P. E. 38 Geo. 3. 1 Bef. & Pull. Rep. 242. 


To deliver an obligation, or execute a releaſe which A. ſhall tender: and 


he docs not tender a releaſe, R. 1 Rel. 447. J. 10. 
1. if one part becomes impoſſible by the act of God. Vide ante, 
1.) | 5 

But where the election is not affixed to the obligor till one part 
be requeſted by the obligee; if it be not requeſted, the obligor ought 
to do the other part. 1 Rol. 447. J. 20. | | 

So, if one part was impoſſible at the time of the making; he ought 
to do the other part. 1 Rel. 450. J. 40. 45. 5 | 

So, if a condition be te male a leaſe to A. for life 9 Mich. or to 
Pay to him 100 J. A. dies before Mich. and before the leaſe made; he 


ought to pay 100 J. to his executor. R. 1 Sal. 170. 


Or, if a condition be that his ſon convey to B. and his heirs before 
Mich. or ſhall pay 70 1. and B. dies before Mich, he ought to pay the 
700. Semb. 3 Mod. 232. . 

So, if a condition be that a ranger appear, or pay ſo muth ; if he 
Cannot appear, he ought to pay. R. Ray. 373- 
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| (K 3.) What ſhall be a Condition in the DisjunQive. 


If a condition be in the copulative, but it is impollible to be ſo per- 
formed; it ſhall be taken in the disjunctive; as, if it be that A. and 


his heirs or executors do ſuch a thing. 1 X/. 444. J. 20. 
That A. and his aſſigns do it. 1 Rol. 444. J. 25. 


(K 4.) Annuity pro Conſilio. 


If an annuity be granted pro conjilio impendends ; he ought to give 
his,counſel on demand, for otherwiſe the annuity determines. 1 Rol. 
435-1. | | 

Scha wie, if it was pro conſilio impenſo & impendendo. 1 Rol. 435. l. 10. 

But the grantee need not travel, or do any thing but give his 
counſel, where he may be found, 1 Rol. 434. /. 30. 

Otherwiſe, if a phyſician, who has an annuity pro conſilio & auxilio. 
Semb. 1 Rol. 434. 1. 40. 

So, if it be granted pro ſervitio & conſilio. 1 Rel. 434+ J. 45. 

And he need not travel with him, tho' the other is willing to pay 
his charges. 1 Rol. 434. J. 47. 

So, he need not ſet his hand to a bill in Chancery. K. 1 Rol. 
434. . 50. 

So, it the grantor does not diſcloſe his caſe, the grantee ſhall be 
excuſed. 1 Rol. 434. J. 33. 

So, if the grantee gives ſuch counſel as he is able; it is ſufficient, 
tho' it be not good. 1 Rel. 434. J. 35. 


(L) When Non-performance ſhall be excuſed. 


(L 1.) If done as near to the Condition as it can be. 
17 the Nn be performed in ſubſtance, it is ſufficient. Vide 

ante, (G 14.) 

So, if it be performed as near the intent of the condition as can 
be: as, if a condition be, that the feoffee ſhall give the land to the {for 
and his wife, and the heirs of their bodies, &c. and before the eſtate is 
re- given, the feoſfor dies; the condition will be performed, if the 


feoffee gives it to the wife for life without impeachment of waſte, 


remainder to the heirs of the body of the huſband upon the wife be- 
gotten, Lit. S. 352. 

Or, that he ſhall give an eftate to a layman in frankalmoigne (which 
cannot be); it is ſuſhcient if he makes an eſtate to him for life. Co. 
. 219. „ 

Or, that he give an eflate in frankmarriage 2% A. with a daughter of 
th: fegſſor (which cannot be); it is ſufficient if he make an eſtate to 
them for their lives. Bid. 

If a condition be to enfeoff t2vo before ſuch a day, and one dies, he 
ouxht to enfeoff the other. R. 1 Rel. 45 1. J. 2 

Or, to enfeoff A. and his heirs, and A. dies; 4 ought to enfeoff the 
heir; for Land] ſhall be taken as a disjunctive lerg. R. 1 Rol. 450. 
L 50. 


So, if an obligation be 0 convey to A. and bis heirs by feoffment or 


will, &c, and A. dies in the lifetime of the onliger 3 he ought to 
convey to his heir. R. Pal. 552. 

So, as well when the condition is to defeat as to create an eſtate. 
Semb. cont. Co. L. 219. b. But the inſtances there acc. where no pre- 
"irons enſues to the parties, | As 


l 
: | 
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As if a condition be, that if A. and B. pay ſuch a ſum at ſuch a day, 
the feoffment ſhall be void, and A. dies before the day; B. may pay it. 
Co. L. 219. . | | ; 


(L 2.) If the Feoffee accepts another Thing in SatisſaCtion. 


(L 2.) When it may be accepted.] So, if a condition be 7o pay ſuch a 
ſum at ſuch a day, and the feoffee or obligee accepts a horſe, &'c. or 
other collateral hing in ſatisfaQtion. Co. L. 212. 6. K. 9 Co. 79- 
Peytoe. 1 Rol. 456. J. 5. | | 1 5 

So, if a condition be, that a ſtranger pay te the feoffee ; and he ac- 
cepts a collateral thing in ſatisfaction. Co. L. 212.6. 

Or, if he accepts a leſs ſum before the day, in ſatisfaction. Bid. 

Or, if he accepts a leſs ſum at the day, and gives an acquittance for 
the whole in ſatisfaction, under his ſeal ; for the deed makes it to be 
in ſatisfaction of the whole. Bid. | 
Or, accounts with the obligor at the day, and diſcounts ſo much 
due from the obligee to him. 1 Rol. 471. J. 5. | 

Bo, if the feoffee or obligee accepts a choſe in action, in ſatisfaction; 
as a ſtatute for payment of money at a ſubſequent day. Co. L. 212.65, 

Or, another obligation for payment at a future day, Bid. D. cant. 
2 Cro. 100. & Semb. that the law is cont. Vide poſt. (L 3.) Vide 
1 Mod. 225. Hob. 68. Cro. Car. 86. | | 

So, if he accepts a copyhold ſurrendered to his uſe in ſatisfaction. 
R. 1 Rel. 471. J. 25. | | RE 

So, if a promiſe or contract, without deed, be to do a collateral 
thing; money, or another thing may be accepted in ſatisfaction. 

9 Co. 79. b. : 


(L 3.) When not.] But if a condition be to do a collateral thing z 
the feoffee or obligee cannot accept money, or another thing in ſatiſ- 
faction; for a contract in writing for a collateral thing hall not be 
altered by an accord without writing. Co. L. 212. b. R. 9 Co. 79. 
R. 1 Rol. 455. 1. 50. | | 

As, if a condition be to deliver an horſe, &c. if the obligee accepts 
money, or other thing in ſatisfaction, it is not ſufficient. Co. L. 212. 6. 

Or, to give a recognizance for 201. and he accepts 20 J. Vid. 

To * covenants in an indenture. R. Dal. 106. : 

So, if a condition be 1% pay money to a firanger ; it ought to be per- 

formed ſtrictly, and it is not ſufficient that the ſtranger accepts a col- 
lateral thing in ſatisfaction. Co. L. 212. 6. | 

So, it is not ſufficient, if the feoffee or obligee accepts a leſs ſum in 

ſatisſaction, at the day, without a deed which acquits the whole. Ca. 
L. 212. b. for a leſs ſum cannot be a ſatisfaction for a greater. 

m_ - ought to be a real and full ſatisfaction. Vide Accord, (A 1, 2. 
—D 1, &c.) | ; 

So, it is not ſufficient, if the conuſee of a ſtatute, or recognizance® 
—_ an obligation in ſatisfaction; for it is of leſs force, 1 Kol. 
470. l. 37. 

So, it is not ſufficient if the obligee, after judgment upon an ob- 
233 accepts another obligation for a greater ſum in ſatisfaction. 

2 Uro, | | 

Or, after the day of payment, accepts a ſtatute, or recognizance 

| | H „ | | (which 


„% „„ | 


| 
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(which is of a higher nature) in ſatisfaftion. R. 6 Co. 44. 6. 45. ö. 


Cro. Car. 86. 1 Rol, 470. J. 0. Vide ante, (L 2.) HE. 
Or, after the day, accepts another obligation in ſatisfation. 2 Cro. 


. 579. Cro. Car. 86. 


Or, at the day, accepts another obligation for the ſame ſum at a 
future day, in ſatisfaction. Vide ante, (L 2.) 

Or, another obligation by the obligor and another. R. Hob. 68, gx 
Cro. El. 727. 1 Kol. 470. J. 30. * 

Or, another obligation with a penalty, where the firſt was ſingle. 
R. Cro. El. 716. 727. | 1 85 | 

So, if the obligee, before the day of payment, accepts another ob- 

ligation for the ſame ſum. D. 2 Cro. roo. R. if he accepts an obli- 
gation generally. Cro. El. 716. 727. Cro. Car. 86, 
Or, a bill ſealed. R. Mo. 872. | | 

So, if a condition be to pay money ; an agreement to accept a col- 
lateral thing in ſatisfaction is not ſufficient, if it be not executed. 


1 Rel. 456. J. 15 ad 30. Vide Accord, (B 1, Sc.) 1 Rol. 470. l. 40. 


(L 4.) By Default of the Party. 


(L 4.) As upon tender and refuſal.) So the non performance of 2 
condition may be excuſed by the deſault of the feoffee or obligee; as, 
if the feoffor or obligor makes a legal tender of the money, to the 


feoffee or obligee, at the day and place appointed, and he refuſes ta 


accept it. Co. L. 2c7. | | 
Who may make a tender, and to whom, vide ante (G 1, 2.); and 
at what time and place, vide ante, (G 3, &c. G ꝙ, &c.) 0 
A tender may be in bags or purſes, without ſhewing or reckoning 
the money. Co. L. 208. a. | 
And it is ſufficient, if the whole ſum be in the bag, or more. R. 
& Co. 115. a. . | | 
- So, if a condition be to enfeoff, &c, upon payment of ſo much 
money; a tender and refuſal is tantamount. Dal. 106 
If purſuant to a condition upon a feoffment, c. the money be 


duly tendered, and refuſed ; the feoffee loſes the money for ever; for 


it is a ſum in groſs, collateral to the land, and he has not any remedy 
for it by law. Lit. S. 335. 338. | 

So, if a condition of an obligation be to do a collateral thing, as to 
deliver corn, timber, &c. tender and refuſal is a perpetual bar. Co. L. 
207. 4. | 2 

So, if a ſtatute, recognizance, or obligation be ſingle, and after- 
wards there be a defeazance that it ſhall be void upon payment of a 
leſs ſum; if ſuch ſum be tendered and reſuſed, it ſhall be loſt for 
ever; for it is collateral. Cz. L. 207. a. 

Otherwiſe, if an otlization be for payment of a leſs ſum ; this 
being a duty and part ef the obligation, ſhall not be loſt by tender and 
reiuſal, for if he pleads a tender he ſhall ſay wncore priſt. Co. L. 207. 4. 

How a tender ſhall be pleaded, Vide Pleader, (2 G 2.— 2 W 28. 


49.—3 K 23.—3 M 36.) 


So, if a condition be to do any collateral act, if. it be duly tendred 


and refuſed, the performance ſhall be excuſed. 1 Noi. 458. J. 15. 


455-1. 20 ad 35. K. 3 Lev. 24. 
65. 
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(L 5.) By voluntary abſence. So the performance of a condition 
ſhall be excuſed by the abſence of the feoffee or obligee, when his 
| preſence was neceſſary for the performance; as, if a condition be, 
that he enfeoff the abligee, and he, having notice of the time, is abſent. 
1 Kol. 457+ l. 30. 32. ; 5 

If a condition be 10 pay rent, and the leſſee is ready, but nobody 
comes to receive it for the leſſor. 1 Rol. 459. J. 35, _ . | 

But if his. preſence is not neceſſary, his abſence ſhall not excuſe, 
though the act is to be done to him ; as if a condition be a ang matins 
at ſuch a day, in his manor, for A. and his family ; though they be ab- 

ſent, he ought to ſing. 1 Rol. 457. J. 45. 2 | 
To give a flatute, or obligation to the abligee ; for it may be done in 
the abſence of the obligee. 1 Rol. 457. J. 40. 

To grant an eflate to one for life, remainder to B. though B. be abſent, 


the condition ſhad not be excuſed. 1 Rol. 457.4. 45. 


So, if a covenant be that an horſe ſhall run, & c. giving notice to A. 
thy A. abſconds, by which notice can be given; yet the horſe ought 
to run the race. K. 1 Sal. 214. | 


(L 6.) By the ebtrufion of the cbligee.] So, the perſormance of a 
condition ſhall be excuſed by the obſtruction of the obligee : as if a 
condition be zo build an hoſe; and he, or another by his order, 
hinders his coming upon the land. 1 Ro. 453. J. 50. | 5 

Or, ſays that it ſhall not be built. 1 Rol. 454. J. 2. 

Or, interrupts the performance. 1 Rel. 45. J. 5. 20. | 

So, if a condition be hat the 42.5 fall leave a houſe in good plight ; 
and fire out of the chimney of the leſſor next to it conſumes it. R. 
1 Rol. 454. J. 15. a bh 

If an annuity be granted, 2ill a benefice be given to the grantee, and he 
is preſented, but found unfit. R. 1 Rel. 435. J. 17. | 

So, if there be a recognizance to the king for appearance; and the 
party is impriſoned by A. and B. who act by lawful authority of the 

king. Semb. Mo. 122. . 

But it ought to be an obſtruction which diſables the performance. 
Vide pofl. (M 5.—N). | D | 
And performance ſhall not be excuſed by the negligence of the 
obligor. | re ES 

Nor by the act of a ſtranger. Vide ps. (L 14.) 


(L 7.) By default in doing the firft a.) So, the non- performance of 
a condition ſhall be excuſed by the default of him who ought to do 


the firſt act; as if a condition be to reſign a benefice for a penſion, to 


be agreed between them ; the obligee ought to agree the penſion, and 
tender the deed of it. 1 Rel. 458. J. 10. Who ought to do the firſt 
act, vide Elefion, (A 2.) e 

To enfeoff ſuch an one as tha ebligee or feoffee ſhall name ; he ought to 
give notice whom he names. 1 Rl. 463. l. 2. 

If a condition be, that a bailiff ſhall arreſt a man at the ſuit of B, he 
need not, till B. delivers to him a proper warrant; for this belongs 
to B. and it would be maintenance in the obligor, and the law will 
underſtand the words as is proper. R. 1 Rol. 465. J. 40. 

T hat a bell ſhall be carried to the houſe of the obligor, by the men of M. 
and there weighed, and put in the fire in their preſence, and then the 

| | | obligor 
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obligor ſhall make a bell in tone and ſound agreeable to the others ; it ſhall 
be weighed and put into the fire by the obligor, for it belongs to his 
occupation, 1 Ro. 46g. J. 50. Pl. Cam. 15.6, 


(L 8.) In not giving notice.] So, if a condition be to do a thing 
upon the performance of an act by the feoffee or obligee, which is 
ſecret, and lies only in his breaſt, the performance of the condition is 
excuſed, till the feoffee or obligee gives notice that he has performed 
the firſt act: as if a condition, covenant, or promiſe be to pay as much 
for goods as every other pays ; the obligee ſhall give notice how much 
another pays. 1 Rol. 463. J. 25. Hob. 51. R. 2 Cro. 432. 1 Roi. 
468. J. 50. When notice is neceſſary, vide pat. (L.) 

To account before ſuch auditors as the obligee ſhall name, he ought to 
give notice what auditors he has aſſigned. R. 1 Rol. 462. J. 50. | 

To execute ſuch deed or aſſurance as the oblige or his counſel ſhall deviſe. 
Vide ante (H). | | 

To pay ſo much to A. and B. at their full age; the condition i snot 
broken till demand, or notice of full age. R. 2 Cre. 57. 
| So, a title to land ſhall not be defeated by a ſecret condition, or 
conveyance, to which he is a ſtranger, without notice of it given to 
him: as if a father covenants to ſtand ſeiſed, or deviſes to his eldeſt 
fon, upon condition that he do fuch a thing; the heir ſhall not loſe 
his eſtate by the non-performonce of the condition, without notice of 
it. R. 8 Co. 92. a. Frances. R. 3 Mod. 34. 8 (L g.) 

So, if a condition be, to pay rent to the lefſor or hir aſſigns ; the leſſee 
ſhall not loſe his eſtate by non-payment to the bargainee of the rever- 
fion, without notice of it. Per Wray, 3 Leo. 96. Per Poph. 5 Co. 
113. Agreed, 8 Co. 92. Vide poſt. (O 1, 2.) Vide Copybold, (M 4.) 

If a condition be, hat if his-heir does not pay rent, it ſhall be to his 
executors, and if they do not pay, to his younger ſon; the eſtate ſhall nor 
de forfeited by the non-payment of the executors, till notice that the 
heir did not pay. R. 2 Cro. 145. 


When notice ſhall be given of the time of performing a condition. 
Vide ante, (G 9.) 

How notice ſhall be given, Vide Pleader, (C 73, Fc.) 

How requeſt ſhall be made, Vide po. (L 11.) 


(L 9.) When not.] But generally, every one, who has an intereſt 
in land, ſhall take notice at his peril of acts done concerning the ſame 
land : and, therefore, the grantee or bargainee of the reverſion ſhall 
diſtrain for rent, ſhall have waſte, without notice to the leflee of the 
aſſignment. 5 Co. 113, N 

If a bailiff of a biſhop collects rent of a leſſee of his predeceſſor, 
not warranted by /i. 1 EI. 19. among other rents, and pays it to the 
biſhop : this agceptance of the rent affirms the leaſe, without other 
notice. R. Cro. Car. 95. 1 Rol. 476. J. 15. | 

Eſpecially, where no one is bound to give notice: as if a huſband 
ſeiſed for life, remainder to his wife for life, remainder to his ſon in 
tail, makes a feoffment with warranty, which bars the ſon, and after 
his death the wife joins with the ſon in a fine; the eſtate of the wife 
is forfeited, without notice of the feoffment, R. Cro. Car. 392, 1 Rol. 


856. J. 25. | | 
2 : | If 
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If a woman leſſor marries, the leſſee ought to take notice, and pay 
his rent to the huſband ; for if he after ward pays to the wife, with- 
out his conſent, he ſhall pay over again to the huſband. R. 2 Cro. 
617. | EL 
' 2 every one ought to take notice of a condition, Qc. contained 
in the ſame deed by which he claims : as if a deviſe be to 4. upon 
condition that he do not marry without conſent; the deviſee ſhall take 
notice of the condition at his peril ; for it is limited in the ſame con- 
veyance by which he claims, and no one is bound to give notice. R. 
Med. 87. 311. 1 Vent. 204, 2 Lev. 22. Vide infra, - © 

If a deviſe be for charitable uſes, and if not performed, that it ſhall be 
to the mayor and commonalty of London, there needs no notice, R. Cro. 

$0? i a fine be 1% the uſe of A. in fee, but if B. pays 10 c. before Mich. 
to him in fee; B. dies; his heir ſhall cake notice at his peril of this con- 
dition. R. 1 Rol. 469. J. 25. 1 | 

So, if a deviſe be to an heir, upon condition that he do not marry 
under 10001. he ought to take notice of the condition, for he takes 
his eſtate by the ſame will, and no one is bound to give notice, &. 
Cart. 172, And there it is ſaid, that this differs from the caſe of 
Frances, 8 Cs. 92. where the condition was, that he ſhould not 
hinder the executor doing ſuch an act, which is named by the will, 
and cannot be known, without notice of it. Cart. 172. 1 
So, if a deviſe be upon condition, that he do not marry without con- 
ſent, &c. R. Ray. 237. 2 Lev. 22. Videſupra. | | 

ITho' the deviſes be an infant. R. 1 Med. 86. 1 Vent. 200. Vide 
Enfant, NE 


So, if a condition, covenant, or promiſe be to do an act to 2 
ſtranger, or upon performance of an act by a ſtranger, there needs 
notice; for it lies equally in the knowledge of the obligor and obligee, 
and the obligor takes upon himſelf to do it: as if a condition be 70 pay 
when A. marries, there needs no notice when A. marries. R. 1 Kal. 
462. J. 10. 468. J. 13. Vide Pleader, (C 75.) | 
Or, when A. returns into the realm. R. 2 Cro. 492. 1 Rol. 463. J. 6. 
: Or, when A. rides to York five times in five days. 1 Rol. 463. 

12. 
3 pay, if A. does not pay. R. 2 Cre. 684. R. 1 Rol. 462. J. 25. 


463. 45. 
o pay ſo much as A. ſhall name. R. 2 Bul. 144. R. Cre. Car. 133. 
1 Rol. 464. J. 5. | a | 

To pay for all the acres above twenty ſo much as meaſured by A. 
R. 1 Rol. 462. J. 5. 3 

To diſcharge from all efeapes by A. R. Hob. 14. | 

To fland to the award of A. R. 1 Rol. 464. J. 40. 468. J. 7. 

Or, to pay all arrears which ſhall be found upon account before A. 8 Co. 
92. 6. 1 Rl. 468. J. 5. * | 

To pay the cofts which Pall appear due by his attorney's bill. R. 1 Rol. 

467. J. 30. R. 4 Mod. 230. 

">< pay ſo much as ſhall be recovered by A. 1 Rol. 468. J. 10. 

So, if a condition, covenant, or promiſe be to do, upon the per- 
formance of any certain and particular act by the obligee himſelf, he 
ought to do it, without notice by the obligeay that the act is per- 

| | formed; 
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formed; for he takes it upon him to do it at his peril: as if a con- 
dition be to pay /o much when the obligee marries, there need not be 
notice of his marriage. R. 2 Cro. 102. 228. Tel. 168. R. 2 Cre. 
405. 1 Kol. 468. J. 30. R. 2 Bul. 254. R. 3 Bul. 326. R. Poph. 
164. R. Cro. Car. 34. Hut. 80. 1 Kol. 463. J. 20. Per Ch. J. 
1 Sid. 36. | 55 
Or, — 2 the obligee delivers a Borſe to B. Per Tel. 1 Rol. 46 1. J. 45. 
Or, comes ts London, Cc. Per Dod. 2 Bul. 145. R. 1 Rol. 462. 
L 15. Per Varb. cont. Hob. 68. R. cont. 1 Bul. 44. Dub. Ow. 
108. Acc. Hut. 80. 1 Rol. 469. J. 5. | 
Or, becomes ſurety for his father. I Leo. 105. R. 2 Cro. 287. 
So, to pay /o much as the obligee borrows of B. Per three F. 1 Bul. 12. 7 
R. 1 Rol. 467. J. 50. | | , 
Or, for Jo many acres as ſhall appear when they are meaſured. R. | 
2 Cro. 472. 391. 1 Rol. 462. J. 45. 469. I. 10. 15. 
Or, to pay ſo much as he ſhall ſell at to B. R. 2 Cro. 432. 1 Rol., 
| 463. J. 36. | 
g 7, 3 to the obligee or his aſſigns upon demand; he ought to 
| ſurrender to the aſſignee upon demand, without notice of the aſſign- 
ment. X. Poph. 136. 1 Nal. 465. J. 10. 
To pay when he delivers wood to B. to bis uſe. R. 1 Rol. 464. l. 30. 
So, to pay /o much as will content him for ſuch a journey; there need 
not be notice how much will content him. R. 1 Leo. 123. 
| To repay 201. if he diſlikes ſuch land; there need not be notice that 
| he diſlikes it. R. Cro. El. 834. 1 Rel. 464. J. 20. 
| To deliver corn on ſhipboard at ſuch a port; there need not be notice 
| when the ſhip is ready. R. 1 Rol. 464. J. 25. | 
To pay upon the return of a ſhip from Hamburg to D. 1 Rel. 469. 


So, if ſeveral are bound by obligation, covenant, c. to do an act, 
upon notice to them; notice to one is ſufhcient. R. Mo. 555. | 
So, if an act ought to be done upon notice to B. the abſence of B. & | 
by which notice cannot be given, excuſes notice. R. 1 Cal. 214. | f 
When notice is not neceſſary of a by-law, &c. Vide Pleader, 


(C75) 


(L 10.) In not requeſting.) If a condition be, that the leſſee repair, 
end that the leſſor find timber; the leſſee ought to demand timber, and 
give notice how much will be ſufficient. R. 1 Rol. 465. J. 20. 

T hat he inrol a deed in Guildhall; the other ought to requeſt. 1 Rol. 
458. J. 50. | 

That he procure his apprentice his freedom, if it be requeſied ; an ex- 
preſs requeſt is neceſſary. R. Sal. 585. Þ 


(L 11.) How a reque/? ſball be made.] If a condition be to do upon 
requeſt, the requeſt ought to be certain and expreſs : and therefore, 
i a leffor ought to find timber to the leſſee for repairs, it is not ſuf- 
ficient that the leflee demand timber, generally, but he ought to no- 
tify how much is neceſſary. R. 1 Rel. 465. J. 20. Vide Pleader, 
(C 69, Cc.) | | | | 

If a condition be 0 ſurrender a copybold upon requeſt ; it is not ſuf- 
ficient that he require him to ſeal a letter of attorney to make the 
ſurrender, but he ought expreſsly to require a ſurrender. R. 1. Ro. 


467. J. 5. Jon. 314. So, 


9 L 
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Vo, the requeſt ought to be to the perſon himſelf, who ought to 
og} of therefore, it is not ſufficient to ſay, that he could not find him, 
and made proclamation in the church, and at ſeveral markets, to 
notify his requeſt. R. 1 Rol. 443. I. 45. | | 

But where a condition is # deliver poſſeſſion to the leſſor or his aſſigns, 
who aſſigns to two, a requeſt by one is ſufficient. R. 1 Kal. 428 
7. 10. | | Ws 
So, if a condition be t mate him free of a company at the end of 
feven years, if be be requeſied; he ought to make requeſt the laſt day 

| of the ſeven years at a convenient time before night, tha: the thing 
= may be done. K. Sal. 585. | | ; 
i And a requeſt at any place is ſufficient, tho' the thing is o be per- 
formed at a certain place. Vide ante, (G g.) 8 
So, if a condition be to do upon requeſt, and he is diſabled to 
rform; there needs no requeſt, for it would be in vain. R. 5 Co. 
21. a. Semb. Lut. 308. Vide poſt. (M 2, 3.) | 


(L 12.) Non-performance ſhall be excuſed by the AQ of God. 


So, the non-performance of a condition ſhall be excuſed by impoſ- 
ſibility, or the act of God, if there be no default in the party. Vide 
ante, (D 1, 2.) | + 

So, in a promiſe, as well as in an obligation or condition, if the 
party be diſabled by the act of God before a breach, he ſhall be ex- 
<uſed : as if a man lends a horſe to B. for his uſe, who promiſes to 
s re- deliver it upon requeſt, and the horſe dies before requeſt. R. Pal. 


8 Te 
(L 13) Non-performance ſhall be excuſed by Act of Law. 


ö So, the performance of a condition ſhall be excuſed by an, act of 
f law, which is neceſſary and inevitable; as if a condition be, hat tht 
i feoffee pay ſo much out of the profits annually to charitable uſes ; if he dies, 
| and his heir be in ward to the king, the payment ſhall be excuſed 
* for it ought to be out of the profits, which are transferred by act of 
law to the king. R. 1 Rol. 451. J. 30. | | 
But if a condition be, that he ſhall be his attorney in all pleas, and he 
is made ſheriff; this does not excuſe him. 1 Rol. 45 1. J. 25, 
If it be, that he pay rent to A. as long as he enjoys the land, and he 
ſurrenders to the obligee. R. Mo. 597. | 


(L 14.) But not by the AR of a Stranger. 


| If a condition be to do a thing, and a ſtranger interrupts him; 
f chat does not excaſe the performance; as if he difſeiſes him. Yide 


fot. (M 5.) | | 
1 Or, recovers goods to be delivered. 1 Rol. 452. J. 5. = 
| Or, impriſons a perſon who ought to appear. 1 Rel. 452. J. 10. 
So, if a condition be 1 do a thing to a flranger, who refuſes to ac- 
cept it; this does not excuſe, for he took upon himſelf to do it. 
1 Rel. 452. J. 30. | 
Or, to do by direction, &c. of a ſtranger. Lit. 13. 3 
- So, if a condition be zo /yrrender to a flranger ; a ſurrender to 2 
: other 
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other perſon, by/his requeſt, is no performance, for he cannot vary 


the condition, R. 1 Rol. 457. J. 15. : 
Or, after recovery, to enfeoff a firanger ; and he accepts it before the 


recovery. Semb. 1 Rol. 453. J. 20. 


(M) What ſhall be a Breach. 
(M 1.) An Act contrary to the Intent. 


B UT it ſhall be a breach of a condition, if the feoffor or obligor 
acts contrary to the very intent of the condition; as if a condi- 


tion be for quiet enjoymen”, and the leſſor enters upon him wrongfully. 


1 Kol. 429. J. 30. 45. 430. J. 20. Vide ante, (G 12.) Vide ante, (E. 
— 12, Sc.) Vide Chancery, (2 Q 2, &c.) 2 85 

If a condition be, that he do not let a ſbop-yard, or other thing apper- 
taining to a houſe, to ſuch a one as ſells coals ; and he lets the whole houſe. 
1 Rol. 427. l. 35. | 

That he do not interrupt in an office; if a new officer be made, who 
ouſts him, yet if the obligor alſo mterrupts, it is a breach. R 1 Rol. 


453: J. 5- 


That he ds not make debate about an adminiſtration ; and he cauſes 
him to be cited upon it. 1 Rol. 434. /..2. = 
That he do no waſte; and he permits waſte. 1 Rol. 428. J. 20. Cont. 
per three 7. 1 Rol. 428. J. 30. | 

That he do not affign; and he aſſigns in equity. R. Ray. 460. 

If a condition be, that he enjoy without the interruption of any ; a pro- 
ſecution in a court of equity is a breach. R. Ray. 371. Per Dy. cont. 
3 Leo. 71. | FI 

T hat he permits him to reap corn; a prohibition by parol is a breach. 


Kay. 371. 


If a condition be, Hat the heir do not diſturb by ſuit or otherwiſe, if he 
enters upon him it will be a breach. 2 Mod. 7. 

So, if a condition be, hat he inſtru him as his apprentice in chirur- 
gery, and maintain and employ him in domo & in ſervitio, for /o many 
gears; if he ſends him to the Indies with expert chirurgeons for his 
better inſtruction, it will be a breach. R. 1 Rol. 427. J. 50. Hob. 
134. HS > 
Otherwiſe, if he ſends him ſeveral journies, within the kingdom, 
where he returns after the cure performed. 1 Rol. 445. /. 12. Hob. 
134. 5 | 
Or, if he ſends him out of the kingdom, when the nature of the 
ſervice requires it: as if he was apprentice to a merchant or ſailor. 
1 Rol. 428. J. 5. 445. J. 15. Hob. 135. | 

If a condition be, that he do not deviſe a term for years to A. and he 
deviſes it, but his executor does not aſſent ; yet it ſhall be a breach, 
for he did all that was in him to deviſe it. Per three F. 1 Rol. 428. 
J. 45. 2 Cro. 75. | 

So, if he deviſes it to his executor for payment of debts ; though 
his executor would have it without a deviſe. 1 Rol. 428. J. 52. 

So, if a condition be, that he doth not alien a term; and he deviſes 
it to his executor. R. 1 Rol. 429. J. 5. 

That he ds not grant a reverſion without licence; and he grants, but 
the leſſee does not attorn. Per three J. 1 Rel. 429. J. 10. 


That 


' CONDITION. + 0 


That he do not Nen, ſo that it comes to A. and he aſſigns to B. for + 
he puts it in the power of B. to aſſign to A. R. 1 Rol. 429. J. 15. 
That the leſſee or his aſſigns do not alien ; and the executrix of the 
leſſee takes huſband, who aliens. Semb. Dy. 6. b. 


(M 2.) By a Diſability to perform. 


So, a condition ſhall be broken, if the party has diſabled himſelf to 
perform it: as if a condition be zo enfeoff the feoffor, and he enfeoffs a 
ſtranger. Lit. S. 355. 1 Rol. 447. J. 40. 

Or, makes an eſtate in tail, or for life, to a ſtranger. Lit. S. 355. 

Or, enters into religion. Co. L. 221. 6b. . 

Or, ſuffers a recovery againſt him 7 default. Co. L. 222.6, if 
execution be ſued upon it. 1 Rol. 447. J. 45. 

Or, a real diſcovery be againſt _ and execution thereupon. 
1 Kol. 448. ＋. 25. 2 


(M 3.) Or to perform in the ſame Plight. 


So, if he be diſabled to perform in the ſame plight and condition 
that it was when the condition was created. Co. L. 221. 24. 

As, if a condition be 10 enfeeff and he leaſes for years to another. 
Lit. S. 356. K. 1 Co. 25. 6 

Tho! the leaſe be to commence in futuro. Co. L. 221. 4. R. 2 Co. 59. 

Tho' it be only a poſſibility of a charge in futuro. Co. L. 221. b. 

So, if he takes a wife: for ſhe will be thereby entitled to dower, if 
ſhe ſurvives. Lit. 8. 357. 

So, if a woman takes huſband. Semb. Hard. 463. 

So, if he grants a rent- charge out of the land. Co, L. 221, b. 222. 
1 Rol. 447. J. 50. 

Or, acknowledges a ſtatute or recognizance. Co. L. 222. 4. 

Or, a judgment be againſt him. Bid. 

/ hy if a condition be, that he re-enfeoff during his life, and he dies; 
the condition is broken. Co. L. 222. b. 

That he re-grant an advowſon, and before he does it the church be- 
comes void ; the condition-is broken. Co. L. 222. b. Vide ante, (G 5.) 

If a condition be, that he deliver an obligation, and he ſues and re- 
covers upon it, and then delivers it; it ſhall be a breach of the con- 
dition, for it ought to be delivered in the ſame plight as it was at the 
time of the condition created. R. 1 Rol. 447. J. 30. 

Or, that he cancel a flatute, recognizance, &c. and he extends it, and 
then cancels it. R. Ray. 25. 1 Sid. 48. 

And if, before the 5 broken, the other ought to do the firſt 
azct, he need not do i it, when the party has diſabled himſelf to perform 
the condition : as if the obligor ought to make a new leaſe upon a 
ſurrender of the old ; if he levies a fine by which he cannot make a 
new leaſe, the condition is broken, tho* the other does not ſurrender. 
R. 5 Co. 21. Cro. El 450. 479. Vide ante, (L 11.) 


(M 4.) Tho' the Diſability be afterwards removed. 


| And if a feoffee, fc. be at any time diſabled by himſelf to per- 
form; the condition ſhall be broken, tho' the diſability be afterwards 
removed, and the feoffor may re. enter after the removal: as if = 
| a feoff- 


2 


1 


rr — — 


CONDITION. 


a feoffment to a ſtranger the feoffee takes back an eſtate to him and 
his heirs, the feoffor may enter for the condition broken. Co. L. 
221. 3. 1 Rol. 448. B. OY WS. 25 

So, if the feoffee enters into religion, and is deraigned before the 
day limited for performance of the condition. Co. L. 221. b. 

Or, the wife dies. Bid. | | 

Or, a rent-charge determines. Co. L. 222. a. 

Or, the grantee chuſes to have a writ of annuity: by reaſon of 


| which the land was never charged. 16d. 


But if a diſability on the part of a feoffor be removed before the 
time of performance, the condition may afterwards be well perform- 
ed: as if a condition be 1 pay ſo much to the feeffor or his heirs, before 
Such a day ; if the feoffor be attainted for treaſon or felony, but before 


the day the heir is reſtored, it ought to be paid. Co, L. 221. 6. 


(M 5.) What ſhall not be a Diſability, 


But if a condition be 10 enfesff, and the feoffee be diſſeiſed; this is 
no difability, nor breach of the condition, for he may enter upon the 


_ difleifor, and make the feoffment. 1 Ro. 453. J. 40. 


So, if he be diſſeiſed by the feoffor or obligee himſelf. Bid. 

So, if during the diſſeiſin the feoffee takes a wife, acknowledges a 
ſtatute, or recognizance, Wc. which dies, or is diſcharged and then 
he re-enters; the condition is not broken, for there never was any 
pollibility of charge upon the land. Co. L. 222. a. K. 2 Co. 60. 

So, if joint-tenants are bound, with condition to convey, Cc. and 
ones takes a wife; for ſhe has no title of dower, if het huſband does 
not ſurvive. Hard. 463. 

So, if a condition be, not fo permit a whore in hit houſe after warn« 
ing; and he warns ſuch a woman, but afterwards commands her to 
ſtay; this command does not diſable the removal, and therefore does 
not excuſe the breach. 1 Kol. 454. J. 25. 8 Co. 91. 6. 

If the feoffee be diſſeiſed by the obligee or feoffor himſelf, and he 
does not enter and make the ihe as within the time limited; it will 
be a breach. | | 2 | 

So, if a condition be, that the leſſer ſhall drain off water before ſuch a 
zay, and the leſſor enters, and continues in poſſeſſion till the day; it 
will be a breach. R. 1 Rel. 453. J. 45. — 


(N) What ſhall not be a Breach. 


55 BD if a condition be, that he permit the executor to take goods ; 2 


verbal denial is no breach, but there ought to be ſome act, as re- 


ſiſtance, ſhutting up the houſe, W'c. R. 8 Co. 91. 1 Rol. 430. I. 50. 


If it be, that he do not maleft, vex, &c. any copybolder paying his ſer- 


vicer: an entry upon him to beat him is no breach, if he do not ouſt 


him of his copybold. R. Cro. El. 421. Ms. 40%. 
LA. demiſes lands to B. for 21 years, with proviſo of re-entry on 
breach of any of the covenants; covenant that B. ſhall not 2%gn, 
transfer, or ſet over, OR OTHERWISE DO OR PUT AWAY, this preſent in- 
denture of demiſe, or the premiſes hereby demiſed, ox ANY PART THEREOF. 
(N. The words ſhall nt demiſe, not here.) B. by indenture demiſes 
for 14 years; this is not a breach of the covenant or condition. Per 
| tots 


| CONDITION. - ol 
fot. curiam. Cruſſe v. Bugby, T. 11 G. 3. 3 Will: 234. 2, What 


would be a breach? Or, by what means is a tenant to be reſtrained 
from acting in this manner? ! 35 EE) Mi 

[Agreement that A. ſhall pay B. 8s. per week during his life and 
his wife's, and the ſurvivor, and that F. ſhall not ſell newſpapers. 
B. dies and his wife ſells newſpapers, this is not a breach, and . 


muſt continue to pay the 8s. Coole v. Colcraft, H. 13 C. 3. 3 Will. 


80. | 
; Bond from A., B., and C., with condition that A. ſhall faithfully 
ſerve D. a brewer, as a broad (an abroad) clerk, and pay him all 
monies received for him. D. afterwards takes a partner; A. con- 
tinues in their joint ſervice, receives money on their account, and does 
not pay it; this is not a breach in the fſureties. Wright v. Ruſſell 
H. 14 G. 3- 3 Will. 530. | 
Vide ante, (M 1, 5.) | | 


(O) Who ſhall take Advantage of a Condition broken. 
(O 1.) By the Common Law. | 


17 a condition in deed be broken, none ſhall take advantage of it by 
re-entry, but the feoffor or his heirs ; for a re-entry cannot be re- 
ſerved, or given but to the feoffor, donor, leſſor, or his heirs. Lit. S. 347. 
[A right of entry always ſuppoſes an eſtate; and if an eſtate is 
granted to a man, reſerving rent, and in default of payment, right of 
entry is granted to a ſtranger, it is void. Smith v. Packhurſt, Opi- 
nion of the twelve Judges in the Houſe of Lords, 1742. 3 Atkyns, 134.] 
And it may be reſerved to the heir, where the feoſfor himſelf can- 
not take advantage of it. Co. L. 214. 6. | 
And a guardian in chivalry, or ſocage, may enter in right of the 
heir. Co. L. 215. 6. t EE. 

So, if a condition to an eſtate by a corporation be broken, the ſue- 
ceſſor may take advantage of it. Co. L. 214. 6. R. Mo. 52. 
| So, the king may enter in right of an infant in his wardſhip. 1 Rol. 
473 1. 47. 50. | 5 
| Bo, if it be annexed to a term for years, the executor or admini- 
ſtrator may. Co. L. 214. b. 

So, an heir, ſucceſſor, Nc. may take advantage of a condition in 
x ago in the time of his anceſtor, predeceſſor, or in vacation. 

Mo. 52. 

But, by the common law, the aſſignee or grantee of a reverſion could 
not enter for a condition broken; for to prevent all maintenance, 
&c. the common law did not allow the aſſignment of a choſe in action, 
or of a title to entry, or re-entry. Co. L. 214. | 

So, for a condition broken upon a leaſe by cefluy que uſe, the feoffees 
could not enter, tho? they are privy in eſtate. Co. L. 215. 4. 

Nor the lord by eſcheat. Lit. S. 348. 

Nor any aſſignee in deed, or in law. Co. L. 215. ö. 

Nor a perſon in remainder. 1 Rol. 473. J. 44. | : 

Yet, by the common law, if a condition in law annexed to haye 
eſtate is broken; the aſſignee of the reverſion ſhall have advantage of 
it; as, if leſſee for life commits a forfeiture, Co. L. 215. a. = 
So, the lord by eſcheat, and every one who has the land, for a 
breach in his time. bid. | | 
Vox. III. 1 So, 


— — ͤ 
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So, if by a condition broken, the eſtate ceaſes without entry, the 


 affignee ſhall have advantage of it: as, if a leaſe for years be, upon 


condition, that if ſuch a thing be done, it ſhall be vid, for by breach of 

the condition it is abſolutely determined. Co. L. 214. b. 1 Kol. 
J. 55. | 

ot SLY if a leaſe for life, &fc. be, upon condition, 1 be void fer 

non-performance ; for, notwithſtanding thoſe words, an eſtate pf free- 

hold will not ceaſe without entry. Co. L. 214. 6. 

Or, if a leaſe for years be upon condition, that if ſuch a thing be 
done, che leſſor ſhall re enter; the grantee of the revertion ſhall not have 
advantage of it, for he cannot enter. Co. L. 215. 8. 

If a limitation be annexed to an eſtate, the grantee of the rever- 
fion ſhall take advantage of it; for the eſtate determines ip/o fats 
without entry. Co. L. 214. b. 

So, none can enter for a condition broken, as bailiff to another 
without his command. R. Mo. 52. | 

[An entry by a ſtranger without authority is good, if it be aſſented 
to afterwards, and will ſupport ejectment, if the aſſent be before the 


demiſe in the declaration. Fitchet v. Adams, P. 13 C. 2 Str. 1128.] 


(0 2.) By the Stat. 32 H. 8. 34. 


And now by the ,t. 32 H. 8. 34. a grantee from the king of any 
reverſion, &c. and all other grantees or aſſignees, &c. their heirs, 
executors, adminiſtrators, and aſſigns, ſhall have like advantage againſt 


leſſee, Sc. by entry, &c. as the leſſors or grantors themſelves. 


And therefore, every grantee of a reverſion by the king, or a com- 
mon perſon, ſhall take advantage, by this ſtatute, of a condition 
broken. Co. L. 215. 2. 7 75 | 
So, an aſſignee of the king's ſucceſſor, tho the king only be named. 
id. | | | 
So, a grantee of the reverſion by bargain and ſale inrolled, tho“ he 
is not in from the bargainor in the per, but in the pg by the ſtat. of 
uſes, yet he is an aſſignee within the ſtat. for he claims by the bar- 
gaigor. Co. L.215.a. 3 Co. 62.b. R. Ac. 98. 4 Leo. 29. 

So, if a reverſion be granted to the uſe of another. Co. L. 215.6. 

So, a grantee of a reverſion only for life or years, ſhall take ad- 
vantage of a condition. Co L. 215. a. 5 

So, if a deviſe be for years, rendring rent, upon condition, and by 
the ſame will the inheritance is deviſed to A. and his heirs; 4. ſhall 
have the reverſion, and ſhall take advantage of the condition, tho? it 
was not a ceverſion in the deviſor. R. 2 Leo. 33. | 

So, if a bargainee of a reverſion, before attornment, conveys to B. 
to whom the leſſee attorns ; B. ſhall take advantage of a condition, 
tho? his grantor could not for want of attornment. R. 5 Co. 112. 6. 
Cro. Zl. 833. | | 

So, an aſſignee of an aſſignee in perpetuum. 4 Leo. 29. 

But an aſſignee of a reverſion by bargain and ſale, by grant, feoff- 
ment, or fine, ſhall not take advantage of a condition broken, before 
notice of the aſſignment. Co. L. 215. a. b, Vide ante, (L8.) 

And by the ff. 32 H. 8. 34. an aſſignee of a reverſion ſhall not take 
advantage of a condition annexed to an eſtate- tail; for the ſtatute 
{peaks only of leſſees. Co. L. 215. a. | | 

= So, 


| CONDITION. 2 119 
| Bo, a lord by efcheat, who claims only by act of law, ſhall not be 
an aſſignee within this ſtat. to take advantage of a condition broken.. 
Co. L. 218. 5. f 8 PIER 1 
Nor a — of a villein; nor he who enters for mortmain. Bid. 
Sa, an aflignre of part of a reverſion ſhall not take advantage of a 
condition; as, if a leaſe be of three acres upon condition; the 
ane of the reverſion of two acres ſhall not enter if the condition 
be broken; for the condition being entire, cannot be apportioned by 
the act of the parties, but ſhall be deſtroyed. Co. L. 215. a. R. Dy. 
309. 5 Co. 5 5. 5. 1 Rol. 472.1. 35. R. Mo. 98. R. Cro. El. 833. 
4 Leo. 27. Vide paſt. (O. 1 ee 
Otherwiſe in the caſe of the king; for the king ſhall have advan- 
tage of the breach. Co. L. 215. a. Dub. Mo. 204. R. 5 Co. 56. a. 
So, a condition may be apportioned by act of law; as, if a man 
makes a leaſe of two acres, one of the nature of Boroug - Engliſb, the 
other at common law, upon condition, and dies, having two ſons ; 
each may enter on a breach, into his acre. Co. L. 215. a Dy. 
Ous | | 
; So, it may be apportioned, by the wrong and act of the leſſee, Co. 
22 0 . | 
So, an aſſignee of a reverſion ſhall not take advantage of a breach 
of every condition, but only of a condition for payment of rent, for 
not doing waſte, or other matter of like nature: for tho' the itat. 
ſpeaks of (other forfeiture), it ſhall be underſtood only of other for- 
feiture of the ſame nature. Co. L. 215. 6. oh, 
As, of a condition to do a thing incident to reverſion, as payment 
of rent is. Bid. „ | | | A 
Or, to deduct out of a rent-charge if he be diſturbed. 4 Med. 82. 
Or, for the benefit of the eſtate, as is the not doing waſte. Co. I. 


215. 3. 
8 is a condition for repairing houſes, fences, c. Did. 
For preſerving the wood. Bid. 6 
But an aſſignee ſhall not take advantage of a condition for payment 
of a ſum in groſs. Bid. 3 | 
Or, for delivery of corn, wood, c. Ibid. 5 
Or, of a condition, that the leſſee ſhall not aſſign without licence. 
| Semb. Ray. 250. | | 


/ 


(O 3.) How he ſhall enter for a Condition broken. 


(O 3.) Where an entry is given till ſatisfied.) A condition to a 
feoffment, Qc. may give an entry generally, or a ſpecial entry; as, 
till he be ſatisfied, &c. res ; 

If a condition be, that he ſhall enter and hold the land till he be ſatisfied ; 
he ſhall have the land only in nature of a diftreſs. Lit. 8. 327. 

If a condition be, that he ſhall have the land till he be thereef ſatisfied, 
or words which are tantamount ; the profits of the land ſhall be in 
part of ſatisfaction. Co. L. 203. 2. Fs 

But where a condition is, that he ſhall have the land till he be ſatisfied 
the rent to be paid, without ſaying thereof, or to the ſame effect; the 
profits do not go in ſatisfaction, but ſhall be taken to his own uſe, 
as a penalty to enforce the payment. Bid. 

; We If 
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If the profits are in part of the ſatisfaction; when the rent is ſatif- 
fied by perception of the profits, the feoffee may re-enter. Co. L. 203. 

Or, if the rent be ſatisfied in part by perception of profits, nd in 
part by payment, or by tender and refuſal; which amount to pay- 
ment. Co. L. 203. 4. | 
If the profits go in ſatisfaction, during his perception of them, he 
ſhall not have debt for the rent in arrear. Bid. | 

So, if they do not go in ſatisfaction, where the eſtate, to which 

the condition was annexed, was for life, &c. for the freehold continues 
in leſſee for life, and then debt does not lie for the rent. Bid. 
If he, who enters till ſatisfied by the profits, be interrupted in the 
perception of the profits by the act of God, as by wildfire, an innun- 
dation of the ſea, &c. which happens without his default; he ſhall 
{beyond the time in which he might have been ſatisfied if there had 
been no interruption) hold till he be ſatisfied. R. 4 Co. 82. 6. 

So, if he be interrupted by the feoffee himſelf, he may hold over, 
or take his remedy by action againſt him: for he ſhall not have ad- 
vantage of his own wrong. R. 4 Co. 82. = | 

But where he is prevented by his own negligence or default, as by 
the entry of a ſtranger, by enemies of the king, by ignorance of the 
condition, Sc. he ſhall not take the profits beyond the time in which 
he might be ſatished. R. 4 Co. 82. Sir And. Corbet. 

If rent be granted with a condition, that if it be in arrear, the 
grantee, his heirs and aſſigns may enter and hold the land till ſati - 
fied by the profits; the aſſignee may enter and hold till ſatisfaction. 

R. 1 Sand. 112. X | . 

And the grant is good, tho' the deed be not inrolled; for this un- 
certain intereſt may attend a certain and fixt eſtate. R. 1 Sand. 112. 
1 Sid. 344. * * | 

So, if the grant be by deed with a covenant to levy a fine, which is 
levied of the land accordingly ; the aſlignee of the rent ſhall take ad- 
vantage of the condition, which ſhall be transferred with the rent, tho” 
it was only a poſſibility. R. 2 Rel. 48. J. 45. 

But if a man purchaſes the manor of D. and has other land con- 
veyed as a collateral ſecurity, to the uſe of the vendor and his heirs 
till the purchaſer be evicted by his wife, .and then to the uſe of the 
purchaſer, his heirs and aſſigns, till ſatisfied the damage had by ſuch 
eviaion ; if he aſſigns the manor of D. the aſſignee, being evicted, 
cannot enter into the other land: for the uſe being contingent, was 
not aſlignable before it happened. R. 2 Rol. 49. J. 5. 
( 4.) Whatinteref? he has.} He who enters, has only the pernanc 
of the profits till ſatisfied, and no certain intereſt ; for the freehold 
continues in the feoffee, Wc. Co. L. 203. a. 
 Tho' the condition be, that the feoffer, his Hirt and aſſigns, enter, &c. 
R. 1 Sand. 112. 1 Sid. 344. Kay. 136. 158. 

And it he enters his intereſt goes to his executors. R. 1 Sid. 223. 


262. 344, 5. D. Al. 45. 


But he who enters, may maintain an ejectment; for he has an inte- 
reſt to make a leaſe for trial of the title. R. 1 Sid. 345. 1 Saund. 112. 


(O 5.) Where this entry is general.] If a condition upon a feoff- 
| ment, 


CONDITION 1 


ment, or other eſtate of freehold, be, that for non-performance the 
 feoffor, &c. ſhall enter; if the condition be broken, the eſtate is not 
defeated, generally, till entry, or claim : and therefore, if he can, he 
ought to make an actual entry. Co. L. 218. a. | ; 
And if the eſtate lies in grant, as an advowſon, rent, reverſion, &c. 
he ought to make a lawful claim. Co. L. 218. a. "0 ; 
| So, tho' the condition be, that for non. performance the eftate ſhall be 
abſolutely void; for an eſtate of freehold cannot regularly ceaſe, with 
out entry, or claim. Co. L. 218. a. 2 Co. 50. 2 And. 8. 
So, tho' the condition be upon a bargain and ſale, which paſſes only 
an uſe, which might ceaſe at the common law without a claim ; for 
now, by f. 27 H. 8. the poſſeſſion is executed. R. 2 Co. 53. v. 
Vet in caſe of neceſſity, there need not be an entry or claim: and 
therefore, if a leaſe be for five years, upon condition, that if the leſſee 
within tao years pays 20l. he ſhall have the fee, and livery is made, by 
which the leſſee has a fee conditional: if he does not pay, the fee 
ſhall be reveſted without entry, for he cannot enter during the term. 
Lit. S. 350. | ; „3 UL + 
So, 12 rent be granted out of his land, upon condition; if the 
condition be broken the rent ſhall be extin&, without claim, for he 
need not claim upon the land which he has in his own poſſeſſion. 
Co. L. 218. a. a 
So, if a feoffment be upon condition, and before the time of per- 
formance, the feoffee leaſes for years to the feoffor, and then the con- 
dition is broken; the feoffor, being in poſſeſſion, cannot enter. [bid. 
So, if a covenant be to ſtand ſeiſed to the uſe of himſelf for life, 
remainder over with power of revocation : if he revokes, there needs 
no entry or claim. Co. L. 218. . R. 1 Co. 174. | | 


By whom entry may be made, vide Claim, (B 2.) 


(0 6.) He ſhall be in his firſt Eſtate. 


He who enters for a condition broken, regularly ſhall have the land 
in his firſt eſtate. Co. L. 202. a. 1 Rel. 474. J. 17. 

And therefore, if tenant for life makes a feoffment, and enters for 
the condition broken; he ſhall be ſeiſed for life, the reverſion as be- 
fore. 1 Rol. 474. J. 27. | "x 

So, if he enfeoffs him in reverſion, upon condition. 1 Rol. 174. 
J. 30. | | ; 9 
8, if a man grants, or deviſes for life, upon condition, remainder 
over; if it be a good condition, the entry for the condition broken 
will deſtroy the remainder. 1 Rol. 474. J. 40. 45. Cont. Dy. 127. 
Acc. 29 Af, 17. K. acc. 10 Co. 41. 6. 1 Kol. 472. J. 40. 45. 

And therefore, a condition annexed to an eſtate for life, where a 
remainder over is limited, ſhall be taken as a limitation. Fide po. (T). 

But otherwiſe will it be in a caſe of neceſſity : as, if a man ſeiſed 
in right of his wife, makes a feoffment upon condition, and his heir 
enters for the condition broken, his eſtate immediately ceaſes, and 
ſhall be veſted in the wife. Co. L. 202. a. | | 

If cefluy que uſe made a feoffment before „i. 27 H. 8. upon condi- 
tion; and entred for a breach after the ſtat. he would be ſeiſed 
of the eſtate, v hereas before he had only the uſe. Co. L. 202. 4. 


13 . 18 


118 CONDITION, 


If tenant in ſpecial tail enfeoffs upon condition, and his wife dies, 
and then he enters for a breach; he ſhall be only tenant in tail after 
poſſibility. Co. L. 202. ö. 888 ST 

So, he ſhall not have it in his firſt eſtate as to collateral qualities: 
as, if tenant by homage ancefirel makes a feoffment upon condition, 
and enters for a breach; he ſhall not hold afterwards by homage an- 
ceftrel, for the preſcription was interrupted, Bid. 

So, if a copyhold eſcheats, and the lord makes a feoffment of it 
upon condition, and enters for the breach. Bid. £7 

If tenant for life makes a feoffment, and enters for the condition 


broken, it ſhall be ſubject to a forfeiture. Bid. = 


So, if a grantee of a ward by the king grants to the ward himſelf 
for 1200/, to be paid at his full age, his wardſhip and marriage for 
ever, upon condition, that if he dies within age or before the 1200 J. 
paid, the grant ſhall be void; if he dies within age, the wardſhip and 
marriage are not reveſted. R. Sav. 79, 80. 2 

Entry for a condition broken defeats the eſtate, to which the con- 


dition was annexed, to all intents; and there fore, if the feoffee upon 


condition dies, and then the feoffor enters for the condition broken, 


the wife af the feoffee ſhall not be endowed. 1 Rol. 474. J. 10. 


(p) What ſhall be a Diſpenſation. 


| FF after a condition broken arinexed to an eſtate of freehold, and 


notice of it, the feoffars accept the rent due at a fubſequent day ; 
it ſhall be a diſpenſation of the forfeiture, for he allows the eſtate to 
have continuance. Co. L. 211. b. Per three J. Cre. Fl. 553. 572. 


Pide Copybold, (M 8.) Vide Forfeiture, (A 11, 12.) 


So, if a condition upon a leaſe for years be, for non-payment of rent 
to re-enter ; the acceptance of rent at a ſubſequent day, is a diſpenſa- 


tion. Cro. El. 553. 572. 
So, if he reſtrains, or brings an aſſiſe for rent due at the ſame day, 


or a ſubſequent day. Co. L. 211. 5. 1 Rol. 475.1. 25, 


Or, for rent incurred at a day precedent: for he affirms the eſtate 
to have continuance. 1 Rol. 475. J. 30, 


So, if a condition be that he ſhall not offign ; acceptance of rent 


from the aſſignee will be a diſpentation. R. 2 Cre. 398. 
If it be alleged, that he knew it, it is ſufficient ; for he had not 
notice, it ſhall come of the other part. R. 2 Cro. 388. 
But if a condition be 1% dg a co{lateral thing ; acceptance of rent be- 


fore notice of ſorſeiture, is not a diſpenſation, R. 3 Co. 65. Cre. | 


Xl. 528. | 

So, if a condition be ta pay -maney ; acceptance of rent due before, 
is not a diſpenſation, | 

So, if he aft-rwards accepts the rent, by the non-payment of which 
the N broken, and gives an acquittance for it. Co. L. 
211. 6. ü 

So, if by a condition broken the eſtate abſolutely ceaſes ; acgept- 
ance of rent, due at the ſame, er a ſubſequent day, does not 
aſſirm it: as, if a leaſe for years be upon condition for non-payment to 
be void, N. 1 Rol. 475. J. 35, | 

'Tho? a leaſe be by the king, and he afterwards accepts the rent in 
the Exchequer upon record. R. 1 Rol. 475. J. 40. Cro. El. 221, 
2 Leo. 134 1 And. 303. Adm. Mo. 294. Poph. 25. 53. 90, 


So, if a condition be, that he do not afſign without licence, and after 
notice of ſuch aſſignment, the leſſor accepts the rent from the aſſignee. 
R. 1 Rol. 476. J. 5. Cro. Car. 512. | - 

If a licence be to alien ; the death of him who gave it, before alien- 
ation, is not a countermand. Co. L. 52. ö. 


(Q) What Act deſtroys a Condition. 

17 after a leaſe upon condition, the leſſor grants the reverſion of 
part of the land, this deſtroys the condition. Vide ante, (O 2.) 
So, if the leſſor releaſes the condition. * . 
So, if a feoffee upon condition makes a leaſe for life, remainder to 

B. and the feoffor releaſes the condition to the leſſee only; the whole 

condition is gone. Co. L. 297. 5. | 5 

So, if a condition be to do ſuch an act, and the leſſor diſcharges 
him of part; the whole condition is deſtroyed : as, if a condition be 
to plow his land, or build his hnuſe, and he diſcharges him of part. 

Y 3: 47t- & 47 $3 -- +: | 

80, if a condition be to go with B. and C., and he diſcharges him as 
to B. 1 Kol. 471. J. 50. | ED 
If a condition be, that he. do not demiſe any part without licence: if 
he licenſes as to any part, he may demiſe all the reſidue, without 

licence. 1 Rol. 471. J. 42. 2 Cro. 102. R. 4 Co. 120. Cro. El. 816. 
Or, that he and his aſſigns do not demiſe ; if he aſſigns by licence, the 

aſſignee may afterwards demiſe, without licence. R. 1 Rol. 471. 

J. 35. 4 Co. 120. a. Cre. El. $16. | 
Or, that none of the leſſees demiſe without licence, and he gives licence 

to one; the other leſſees may demiſe without licence. 1 Rel. 472. 
4. 7. 4 Co. 120. | | 

So, if a leſſor gives licence; the leſſee may uſe it after a grant of 
the reverſion, R. 2 Cro. 102. | 

Or, the death of the leflor. Co. L. 5 2. 8. = | 

So, if a condition be, that he ſball x only to his wife or brother ; 

if he aſſigns to the brother, he may afterwards aſſign to another. R. 

2 Cro. 38. Per tauo J. three cont, Dy. 152. But the opinion of the two 

Judges allowed. 4 Co. 120. 6. EE ; 
If a leafe be upon condition to huſband and wife, that if it comes to 

any other hand than their own, and their iſſues, the leſſor ſhall re-enter ; if 
the huſband dies, and the wife takes another huſband, the leflor ſhall 

re-enter. Dub. Mo. 21. 

If a man leaſes for years upon condition, and afterwards leaſes b 
indenture for the ſame term to another, to commence immediately 
this ddes not deſtroy the condition, for the ſecond leaſe is good only 
by eſtoppel. 1 Rol. 472. J. go. | | 


. 


(R) Condition in Law; what is. 
A Condition in law is that, which the law implies without any 
expreſs words of the party. Co. L. 232. 6. Sg 
As, to the eſtate of tenant by the curteſy, in dower, after poſſi- 
bility, for life, for years, by ſtatute-merchant, ſtaple, elegit, guardian, 
Ec. a condition is annexed by the law, that they do not alien in fee, 


| Ec. Co. JL. 233. 5. 
| 14 | To 
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To every eſtate, that it be not aliened in mortmain, Co. L. 233. B. 
So, to the eſtate of tenant by the curteſy, in dower, for life, years, 
r. a condition is annexed, that they do not commit waſte. Bid. 
| *S0, to a grant of an office of a parker, ſteward, bedel, bailiff of a 
manor, and other offices, a condition is annexed by law, that he do 
that which to his office appertains. Lit. 8. 378, 379. "> "HB 
So, by the / 5 Ed. 6. 16. to offices which concern the adminiſtra- 
tion or execution of juſtice, a condition is annexed, that he do not 
purchaſe, or ſell his office, Co. L. 234. a. Vide Officer, (K 1.) 
So, to all franchiſes a condition is annexed by law, that they be not 
miſuſed. Mir, ch. 5. /.4. 2 Infl. 223. D. Quo. War. 11, 12. 
: _ Who are bound by a condition in law. Vide ante, (A 10.) 


IS) What ſhall be a Breach of a Condition in Law. 
(S 1.) Dereliction of an Office. 


| > Spams an alienation by tenant by the curteſy, in dower, for life, 
years, &c, ſhall be a- forfeiture, vide Forfeiture, (A 1, Sc.) 
When an alienation in mortmain, vide Capacity, (B 2, c.) | 
When waſte ſhall be a forfeiture, vide Waſte, (F 1, 2.) 
In all caſes where an officer relinquiſhes his office, and refuſes at- 
tendance, he forfeits his office. Co. IL. 233. 5. K. 9 Co. 50.6, 
Vide Officer, (K 2.) | | 
| | So, if an officer has a ſentence againſt him in the ſtar-chamber for 
bribery, and that he be incapable of any judicial office ; his office is 
not loſt by the ſentence, for if he be pardoned, he may afterwards 
execute it. But if, after ſentence, and before the pardon, he refuſes 
attendance ; it is a forfeiture. R. Cro. Car. 55. | 


(S 2.) Abuſing his Authority. 


| : So, in all cafes where an officer acts contrary to the duty of his 
| office ; it ſhall be a forfeiture : as, if a parker kills deer, c. without 
warrant. Co. L. 233. J. R. 1 And. 29. 
| Or, deſtroys the vert, as by cutting down, or felling of trees, 
i wood, underwood, c. Co. L. 233. b. 1 And. 29. R. Med. 107, 
[ 87. 9. : | | 
[ d 87 pulls down the lodge, or other houſes of the park. Co. L, 
233. . 1 And. 29. 1 : 
| Or, ſurcharges the park by agiſtment, that the deer have not ſuffi- 
1 cient herbage. R. Mo. 787. 8 . 
of So, if a parker refuſes to execute the warrant of his maſter, or ts 
1 permit it to be executed. Per two J. one cont. Mo. g. | 
| If by ſtat, an auditor be bound to ſhew his account before Hi. 
term annually, and dots not do it; it ſhall be a forfeiture, Dy. 197. l. 
| So, if an officer nelects that which by his patent he ought to do 
1 ub pena forisfufture.; as, if he does not account, or pay money due 
upon an account, at the time appointed by his patent, R, Dy. 211. a, 
If he, who has an office of the cuſtody of a houſe of the king, 


i denies him who has the inheritance to inlabit there; it ſhall be a 
forfeiture. R. 2 Cro. 18, Mo. 787. | bo 

Other wiſe, if his ſervants do it of their awn head, R. 2 Cre. 18, 
; Ms. 787. | 8 


f | So, 


- 
— 
: 
. 
* 
4 
J 
2 
* 
= 
4 
N. 
1 
7 
5 
2 
* 
1 jp 
* 
4 


juſtice, nov -yſer, of "itſelf, is a forfeiture, - Co. T. 233. 8. Vide Li- 
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So, in all public: offices, which concern the adminiſtration of 
berries, (C 1, 2.) . | | mh 
2 abſence in a philizer for two years. Dy. 114. 6. 
In a town clerk. 1 Sid. 14. Jide Franchiſes, (F 27.) 
But abſence involuntary, or for a reaſonable cauſe, is not a for- 


% 


feiture; as, if a ſerjeant at arms makes a deputy by the king's licence 
by pare only. R. 9 Co. g9- ; | M 


Zo, iu private offices, non-ufer, if it be accompanied with any da- 
mage to the lord or maſter, is a forfeiture: as, if a parker be abſent 
for two or three days, and in his abſence deer, c. are killed, Co. L. 
1 a voluntary negleCt to attend, without = reaſonable excuſe of 
the abſence, is a forfeiture of the office of ſerjeant at arms to the lord 
chancellor. R. 9 Co. 99. H. 198. 8. ö TY 
So, non-attendance in his month of waiting, is forfejture of the 
office of clerk of the ſignet. D. 1 Sid. 81. 


And, if the office was granted in reverſion, nan-attendance when 


the office is void, without notice of the death of the former officer. 


D. 1 Sid. 81. 


So, a private officer, who has only a certain fee to be paid by his 
maſter, may be diſcharged ad libitum. L. 233. 4. 
But, generally, non-uſer of a private office, without a ſpecial damage, 


is not a forfeiture. bid. 


So, a private officer cannot be diſcharged ad libitum, where he has 
profits belonging to his office, beſides his fee; for a grantor cannot 
defeat his own grant: as, a ſteward of a manor, &c. Co. L. 233. b. 

So, he cannot be diſcharged ad libitum, where his fee is not paid by 
the lord, but to be allowed out of the profits of his office. Lid. 

What charges, &c. ſhall be avoided by an entry for a forfeiture. 
Vide ante, (O 6.) | | 


(T) Limitation ; what ſhall be. 


CO, if an eſtate be granted under a limitation, there is a condition 
in law, that if the contingency upon which the eſtate is limited 


happens, the eſtate determines. 


As, if an eſtate be granted to a woman durante viduitate. Co. L. 
234. 5. Fon. 58. [Vide Ambler, 209.) wy 

Or, dum caſta & fela vixerit, Co. L. 234. b. 

So, dummodo, guamdiu, donec, quouſque, & c. are words of limitation. 
Co. L. 235. a. 10 Co. 42. a. | | 

So, where an eſtate is limited by way of uſe, it ſhall be a condi- 
tional limitation; tho it would not be a condition by the common 
law. P ol. 78. 5 | | 

If a man, by his will, deviſes land to his heir, upon condition, that 
he pays, or does ſuch an act, &c. and for non-payment, &c. deviſes 
it over; this ſhall be taken as a limitation, tho' there are expreſs words 
of condition; for otherwiſe, the heir, who ought to enter for the 
condition broken, will take advantage of his own default. R. 1: Ret, 


411, 8 — 45. R. Ray. 237. K. 2 Mod. 7. Vide Ambler, 230. 
O, an 


8 eſtate be deviſed for life, or years, upon condition, re- 


mainder over in feez the words of condition ſhall be taken as a limit» 


ation; 
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ation; for otherwiſe, by entry for the condition broken the remainder 


will be deſtroyed. Cont. 10 Co. 40. b. Per Periam, acc. 1 Leo, 


283. KR. 2. Leo. 38. Ow. 8.55. R. Cro. El. 919. 833. K. 2 Cra. 
892. K. 1 Vent. 203. 1 Mod. 86. | 
[So, if teſtator deviſe his eſtate to his wife for life, and after her 
death to ſuch child as ſhe was then ſuppoſed to be enſeint with, and to 
the heirs of ſuch child for ever, provided that if ſuch child as ſhall 
happen to be born ſhall die before the age of 21 years leaving no iſſue | 
of its body, the reverſion over: no child is born, this is a limitation 

of a remainder. 1 Wrilſ. 105, 106.] 

[So, if a term be bequeathed to A. and his lawſul heirs, and if he 
die and leave no lawful heir, then to B. the limitation to B. is good; 
for by © lawful heirs” is apparently meant © heirs of the body,“ 
and © leaving no law ful heir” muſt be confined to leaving no iſſue at 
the time of his death. 2 Term Rep. 720.) 

[If A. on the marriage of his eldeſt ſon B. ſettles a freehold leaſe 
held for the life of B. and others, in truſt to p:rmit B. to enjoy for 
life, then his intended wife for life, then, after being ſubject to a 
charge for younger'childrenyin truſt for the heirs-males of the body of 
B. and in default for the heirs-males of the body of A. and in default 


for the right heirs of A..; this limitation to the heirs-males of the 


body of A. is not a contingent remainder, but a limitation of the 


eſtate; and B. thus being in the nature of tenant in tail, and alſo 


tenant for life, 215 on the death of his wife and ſon, bar the entail. 
Forſter v. Forſter, H. 1741, 2 Athins, 259. 
[If A, deviſes his real eſtate to his heir at law B. and his heirs, on 


expreſs condition that in three months after A.'s death he execute to 


his truſtee a releaſe, if not, to C., and B. dies in A.'s life-time, the 
eſtate goes to C. and not to the heir at law; for this is not a ſtrict 
condition but a conditional limitation. Avelyn v. Ward, H. 1749, 
1 YVezey, 420.] 

So, a deviſe of a houſe to A. provided that i if he does not inhabit there, 
it ſhall be to the lord, will be a limitation, Dal, 117. 

90, expreſs words of condition ſhall be taken for a limitation, if the 
nature of the caſe requires it, Eg. Abr. 105, 

Yet, if a remainder is not limited upon the non-performance of the 
thing to be done by the condition, it ſhall be taken as a condition, 
and not as a limitation, Semb. 1 Rol. 411. J. 15. 412. J. 7. 

So, if an eſtate be zo A. paying, &c. and if he do not pay, to B. and 
if he do not perform, to the mayor, & e. the ſecond limitation will be void; 
for it will be a poſſibility after a poſſibility. Semb. Cro. Car. 577. 

So, if a freehold or inheritance be deviſed with remainder over, 


upon condition, that if he do not go to Rome, Oc. his eflate ſhall ceaſe, 


and ſhall go to him in remainder ; it 1 be taken as a limitation, 
for a freehold cannot ceaſe. Jon. 5 
[If a man de viſes land, and money ro 9 laid out in land, to truſtees, 


on truſt and to the uſe 'of A. in ſtrict ſettlement, with remainders 


over in ſtrict ſettlement; proviſo, “that when the perſon who for 
« the time being would (if teſtator had not otherwiſe directed) 
« have been intitled in poſſeſſion as tenant for liſe or in tail, ſhall be 
« under twenty-ſix, the truſtees ſhall enter and receive the rents aud 
* intereſt, and allow certain maintenances to ſuch tenant for life, oer 


(1 in tail, the reſt to accumulate, and be laid 0 out in lands to the ſame 


_ «K uſes,” 


CONDITION. nr; 
« uſes;ꝰ and A. attains twenty-ſix, marries, dies leaving his wife 
enceinte of B. the truſtees take no eſtate in the premiſes on the birth of 
B. Lade v. Holford, T. G. 3. 3 B. M. 1416.] 5 
Condition in Terrorem. 

Vide Chancery, 2 Q 6.—3 2 6, 7.) 5 

Vid: more of Condition, in Chancery, (2 Q 1, &c.—4 D 1, C. 
Blasen, (A 6, &e.)—Obligation (E),—Uſer, (K 4.) 


CONDUCT. 
Vide Admiralty, (E 8.)—Prerogative, (B 5.) 


CONFERENCE. 
Vide Parliament, (G 24. 29.) 
CONFESSION. 
Vide Indictment (K).—Pleader, (G 3,—Q_5.—Y 2.—2 W ts.) 
CONFIDENCE, | 


Vide Chancery, (4 W 1, &c.) 
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CONFIRMATION, 
(A) Confirmation in Fact; by what Words it ſhall be. 


ONFIRMATION is when a man confines a defeaſible eſtate, 
( or enlarges a particular eſtate, Co. L. 295. b. | 
And it is expreſſed, or implied. id. 1 
By a confirmation expreſs, or in fact, a voidable eſtate ſhall be con- 
firmeg. ſo that it cannot be avoided; as, if a diſſeiſee confirms the 
eſtate of the diſſeiſor. Vide Lit. S. 519. 8 
And there needs not the word confirmavi; for if a man uſes the 
word dedi, or conceſſ, that amounts to a confirmation. Lit. S. 531. 
So, demiß. Co IL. 301. 5. | | 


So, if a man ſays, volo guod A. habeat ſuch land ; that amounts to 2 


confirmation. Did 


And a confirmation ſhall be good by ſealing the deed, without 
livery, or other circumſtance, Semb. Sau. 49. | 

So, if patron and ordinary give licence to a parſon to make a 
grant; that amounts to a confirmation, Co. L. 300. b. 

So, if parſon and ordinary demiſe for years to the patron, who 
grants it over to B. This aſſignment amounts to a grant and con- 
firmation alſo. Co. L. 303. a, 2 Rol. g. „ 

So, if a diſſeifor grants a rent out of the land to the diſſeiſee, who 
aſſigns it, and afterwards re- enters; that amounts to a grant and con- 
firmation of the rent by the diſſeiſee. Co. L. 302. a. 


So, if a diſſeiſor grants the land to B. for life, or in tail, remainder 
to the diſſeiſee, who grants over this remainder, to which the _ 
or 
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or life attorns; that amounts to a confirmation by the difciſce of 
the remainder, and alſo of the particular eſtate. Co. L. 302. a. 


So, if the diſſeiſee joins in a feoffment, Sc. with the heir of the 
diſſeiſor; that amounts to a confirmation by the diſſeiſee. Lit. S. 534. 

So, if a donee in tail grants a rent in fee to him in remainder, who 
aſſigns it over; that amounts to a confirmation of the reut, if the 
donee dies without iſſue, Semb. 1 Rol. 482. J. 45. 

So, if a donee makes a leaſe not warranted by /. 32 H. 8. and dies, 
and the iſſue accepts the rent ; that amounts to a confirmation. Vide 
Eftates, (B 24. 32.) 

So, in every caſe, where a leaſe is only voidable ; as by an abbot, 


* biſhop, c. 3 Co. 65. 4 


But a ſurrender does not amount to a confirmation. Co. L. 30 1. 5. 

So, if a man bargains and ſells the reverſion to leſſce for years; 
that does not amount to a confirmation to enlarge his eſtate, if the 
bargain and ſale be not inrolled. Dal. 37. 

So, if there be leſſee for years, remainder to A. for life, the rever- 
fion to B. in fee; a charter of feoffment and livery, by B. to the leſſee, 
being void as a feoffment, does not amount to a confirmation to enlarge 
the eſtate of the leſſce. R. 1 Rol. 482. J. 40. 
| So, if a leaſe be abſolutely void, acceptance of rent afterwards does 
not amount to a confirmation : as if a leaſe be, upon condition for 
non-payment to be void. Vide Condition (P). 

So, if a parſon, vicar, or prebendary leaſes for years, and dies, and 
the ſucceſſor accepts the rent ; it is not a confirmation, for the leaſe 
was void by his death. 3 Co. 65. a. Vide paſt. (D 1.) 

If a biſhop makes a leaſe, which needs confirmation by the dean and 
chapter, and dies before confirmation, and the rent be accepted by 


the ſucceſſor ; the leaſe ſhall not be affirmed. 2 Rol. 161. 


What act by a woman, or one at full age ſhall be a confirmation of 
an eſtate made during coverture or nonage. Vide Baron and Feme, 


(S 1.)—Enfant, (C 6.) 


(B) How a Confirmation ſhall enure. 
(B 1.) When confirming the Eſtate enures to the whole Eſtate, 


| ] F-a 2 confirms the eſtate of the diſſeiſor, it is good for ever. | 


Lit S. 


Tho' * e was only for life, or * years, or for a day, | 


c. for he confirms his eſtate, which was a fee-ſimple. Lit. S. 519, 


520. 
| So, if a diſſeiſor make a gift i in tail, and the diſſeiſee confirm the 
eſtate of the donee only for life, &c. this enures to confirm the whole 


eſtate-tail. Co. L. 296.6. 


So, if an eſtate of freehold be confirmed in part, or ſor a time, the 
-whole eſtate is confirmed, for it is entire, Co. L. 297. 4. 

So, if an eſtate be for years, and he confirms the demiſe, or leaſe, 
or eſtate of the leſſee, for part of the term; the addition of part of the 
term is void, for the demiſe or eſtate was confirmed before. 1bid. | 

90, if a dean and chapter, &c. contum a leaſe only for part of the 


term. R. 1 And. 47. 
90, if a diſſeiſor makes a joint eſtate to A. and B. and the diſſeiſee 


confirms the eſtate of B.; this enures to A. for the eſtate is confirmed, 
which was joint. Lit. S. 522, Ce. L. 297. be So, 
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+ So, if the eſtate of one joint- tenant be confirmed, that enures to his 
companion. Lit. S. 5 22. | N N 

Or, if one joint-tenant confirms the eſtate of the other, it remains 
oiat. Lit. & 323. . | | 

If a diſſeiſor makes a leaſe to A. and B. and to the heirs of B. and 
the diſſeiſee confirms the eſtate of B. for life; this enures to A. and 
alſo to the fee of B. for he had the whole eſtate of the fee- ſimple in 
him. Co. L 297.6. | | 

So, if a diſſciſor makes a leaſe for life, Qc. remainder to B. in fee, 
and the diſſeiſee confirms the remainder; this enures to the benefit of 
the particular eſtate; for if this ſnould be defeated, the remainder 
' would be alſo defeated. Lit. S. 521. | | 
So, if he makes a leaſe for life, reſerving the reverſion to himſelf ; 
a confirmation of the reverſion enures to the leſſee for life, for by en- 
try upon him, the reverſion would be deſtroyed. Co. L. 298. a. 


(B 2.) When it enures only to Part. 


But ſometimes by apt words a confirmation goes only to part of an 
eſtate : as if a diſſeiſor, or lefſee for life, Sc. makes a leaſe for 
100 years; if the diffeiſee or leſſor does not confirm his eſtate or leaſe, 
but confirms the land to the leſſee for fifty years, it is good for ſo 
many years. Co. L. 297. a. 5 | 

So, if a leaſe be of forty acres, he may confirm it for twenty acres. 
Bid. | .-* 5 E 
So, if a diſſeiſor makes a joint eſtate to two, and the diſſeiſee con- 
firms only the land to one ; he has the ſole eſtate in the whole. Lit. 
S £22. - : | 

80, if a diſſeiſor makes a leaſe for life, c. remainder to another; 
2 confirmation of the eſtate of the leſſee does not enure to him in 
remainder. Lit. S. 521. | 

Or, if the remainder be to the ſame perſon : as if a diſſeiſor gives 
to B. in tail, remainder to the heirs of B. a confirmation of the 
eſtate- tail by the diſſeiſee does not enure to the remainder. Co. L. 


297. a. 


(B 3) When it enlarges the Eſtate. 


If a leſſor confirms the eſtate of a leſſee for years, abend the ſaid 
land to him for life; this gives to him an eſtate for life. Lit. S. 


3 | | | 

So, if he confirms it, Babend' the land to him and the heirs of his 
body, or his heirs, generally; he has an eſtate- tail, or in fee. Lit. S. 
533. Co. L. 299. a. 

90, if a man ſeiſed of a rent in fee, grants it for life, and after- 
wards confirms the eſtate of the grantee, habend' the rent to him and 
his heirs: the grantee has a fee. Lit. S. 549. | 3 

But if a man confirms the eſtate of a leſſee for life, c. Babend his 
eſtate to him and his heirs ; this does not enlarge the eſtate, for the 
eſtate for life cannot go to his heirs. Co. L. 299. a. | 

So, if a rent be granted de novo for life, and the grantor confirm 
the eſtate of the grantee to him and his heirs; this does not enlarge 
his eſtate, Lit. S. 543. | 121 * 

And where a confirmation enlarges the eſtate, there ought to be 

| | privity 
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privity between him who confirms, and him who takes the confirm- 
ation. Co. bo 296. a. | | 
And therefore, a confirmation by a leſſor to a leſſee for life and a 
ſtranger, is void to the ſtranger. 1 Rol. 482. J. 27. | | 
So, a confirmation to enlarge an eſtate, by him who has only a 


right to the reverſion, is not good. 1 Rel. 482. J. 20. 


But if a woman, leſſee for life, takes huſband; the leſſor, by con- 


rmation to the huſband, may enlarge his eſtate ; for there is a ſuf- 


ficient privity. Co. L. 299. 4. 


(B 4.) How a Confirmation, which enlarges an Eſtate, operates. 


If a huſband has an eſtate for life in right of his wife, a confirm- 
ation to the huſband and his heirs gives him the fee, after the death 
of his wife. Co. L. 299. 0. . | 5 

If the confirmation be to huſband and wiſe for their lives; this 
gives to the huſband a remainder, or intereſt for his life, after the 
death of his wife. Lit. S. 525. | | 

If it be to huſband and wife, and their heirs ; they have a joint fee- 
ſimple. Co. L. 299. ö. | | 

If an eſtate was granted to huſband and wife, habend” one moiety to 
the huſband, and the other moiety to the wife, and a confirmation be 
to the huſband and wife and their heirs; the huſband has one moiety 
in fee, and the huſband and wife are joint-tenants of the fee in the 
other moiety. Bid. 

If a woman, leſſee for years, takes huſband, and a confirmation be 
to them for their lives; they are joint-tenants for life, for the term is 
merged in the freehold. Lit. S. 526. t 

So, uſually the confirmation enures according to the quality of the 
eſtate: and therefore, if there are tenants in common for life, and 2 
confirmation be to them and their heirs; they have the fee m com- 
mon. Co. L. 299. 6. | 

If a leaſe be to A. for life, remainder to B. for life; a confirmation 
to them and their heirs, gives a moiety to A. for life, remainder to B. 
for life, remainder to A. in fee; and the other moiety to A. for life, 
remainder to B. in fee. Mid. 11 | . 

If a gift in tail be to A. and B. a confirmation to them and their 
heirs, gives the fee to them in common: for it follows the inherit- 
ance in them before, which they had in common. Bid. 


(C) When a Confirmation is effectual. 


: (C 1.) Tho! it wants Privity. 


A Confirmation which does not enlarge the eſtate, ſhall be good, 
though there be no privity : as if leſſee for life demiſes for years, 
and the leſſor confirms the eſtate of the leſſee for years. Lit. S. 516, 


1. | 

Or, a diſſeiſee confirms a leaſe by the diſſeiſor. Lit. S. 518. 

If an infant leaſes for years to B. who grants the land for part of 
the years to another, and the leſſor at his full age confirms it. Lit. S. 


$47- 
Otherwiſe, where a confirmation enlarges the eſtate, Vide ante, 


B 3.) 
Or, abridges the ſervices. Vide pf. (D 3.) 
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(C 2.) Tho' the Eſtate is gone, out of which the Grant confirmed 


* was derived. 


So, if a diſſeiſor grants a rent-charge, Sc. and the diſſeiſee con- 
firms it, and afterwards enters upon the diſſeiſor; the rent remains, 
tho' the eſtate out of which it iſſued be gone. Lit. S. 527. Co. L. 

OO. a. 

So, if the heir of the diſſeiſor grants a rent, and the diſſeiſee con- 
firms it, and afterwards recovers the land; tho? the entry of the diſ- 
ſeiſee was not congeable at the time of the confirmation. Co. L. 

"ND DTS 
g So, if feoffee upon condition grants a rent, which {the feoffor con- 
firms, and afterwards enters for the condition broken. Lit. 
So, if a leſſee for life grants a rent in fee, and the leſſor confirms it; 
the rent remains tho” the eſtate for life be determined. Lit. S. 529. 

1 Rol. 483. J. 25. 30. | | : 

So, if leſſee for life upon condition, grants it, and afterwards the 
condition is broken. Co. L. 301. a. 

But if the perſon who confirmed had only a particular eſtate, his 
confirmation determines with his eſtate: as if a patron, being only 
tenant for the life of B., confirms a leaſe of the parſon, the confirm- 
ation is gone when B. dies. 2 Rol. . | 


(D) When a Confirmation is not good. 
(O 1.) If it be of a void Thing. 


BUT a confirmation of a void thing avails nothing: as if B. takes 
D from another his villein in groſs, who confirms to B. his eſtate in 
4 villein; it is of no avail, for he had not any eſtate in him. Lit. 
541. 8 

if a biſhop in Ireland de facto, where there is another rightful biſhop 
alive, leaſes for years, and the leaſe is confirmed by the dean and 
chapter; yet the leaſe is not good after the death of the leflor, R. 
2 Cro, $53, 4. | 

So, if a diſſciſee, before Mich. confirms the eſtate of a leſſee by a 
leaſe by the diſſeiſor, made to commence after Mich. for the leſſee 
then had only intereſſe termini. Co. L. 296. b. | 8 

If a biſhop collates to a prebend, and dies, and before induction 
the king confirms it; it is void, for he had nothing in the prebend till 
induction. 1 Rol. 483. J. 15. Vide pot. (D 5.) 

So, a confirmation of a void leaſe does not make it good. Dy. 
239. 6. Vide Baron and Feme, (S 1.)—Enfant, (C 75.)—Ante(A). 

Yet by a confirmation by act of parliament, a thing void ſhall be 
made effeCtual : as a void patent. 1 Rol. 483. J. 5. Semb. cont. where 
a void cuſtom was confirmed. Hard. 41. where the parliament con- 
firms only a void act. Pl. Com. 399. | 

Otherwiſe, if the parliament confirms the thing done ; as, a grant, 

leaſe, attainder, Sc. which would be void without ſuch confirmation, 
Pi. Com. 399. 

[So, where the king's intention to grant, appears, it ſhall be good, 
though it be contained in a Confirmation of a void grant, 1 Ld. 1 
300. ] | 


— 2 


. — — _ 
IE 


= 5 — — 
—gk—— b g « — 


ä — — 


— El Ol Ao "> — > 


#28 CONFIRMATION. 


(D a.) Does not give collateral Qualities. 


So, a confirmation gives nothing but the right to that, which he to 
whom the confirmation is made, had before: as if the lord confirms 


the eſtate of his tenant, yet his ſeigniory remains. Lit. S. 535. 


So, if he who has a rent, common, &:c. our of land, confirms the 
eſtate of the terre-tenant; his rent, common, Wc. remains. Lit. S. 

6, 537. 
3 : b does not give any collateral qualities: and there- 
fore, if an huſband alone levies a fine, where huſband and wife are 
ſeiſed in ſpecial tail, remainder to the huſband in fee, and the conu- 
ſee confirms the eſtate of the wife; this does not make her eſtate de- 
ſcendible to the iſſues, who are barred by the fine. R. 9 Co. 142. 


(D 3.) Nor extinguiſhes a Right, Se. in Suſpenſe. 


So, a confirmation does not give, nor extinguiſh a right or intereſt 
in the confirmer, which was ſuſpended : as, if the difleiſee and a 
ſtranger diſſeiſe the heir of the diſſeiſor, and the diſſeiſee confirms the 
eftate of his companion; this does not extinguiſh his right, which 
was ſuſpended. Co. L. 298. K. | © 

So, if he ww has a rent, c. out of land, and a ſtranger difleiſe 
the terre-tenant, and the grantee of the rent confirms the eſtate of the 
ſtranger, and afterwards the diſſeiſee re-enters; the rent is revived, 
for it was ſuſpended at the time of the confirmation. Hid. 

So, by a confirmation a man cannot make a reſervation to himſelf : 
as, if a lord confirms the eſtate of his tenants, he cannot reſerve new 
ſervices. Lit. S. 539. 

If queen Elizabeth grants a college two manors rendring rent, and 
her ſucceſſor confirms the grant rendring the ſame rent; it ſhall not 
be a double rent, for a rent upon a confirmation is void, tho' it be 
in the caſe of the king. R. Hard. 167. | 

But by confirmation a man may abridge his former ſervices : as, if 
the tenant holds by fealty and 20.5. rent; the lord may confirm his 
eſtate, to hold only by 12d. rent. Lit. S. 538. IE 
Or, to hold by frankalmoigne; for this is a diſcharge of the other 
ſervices, rather than a reſervation of a new ſervice. Lit. S. 540. 

Yet, to*ſuch a confirmation as abridges ſervices, privity is neceſſary. 
Co. L. 305. U. | 

And therefore, if there be lord, meſne, and tenant, the lord cannot _ 
abridge the ſervices of the tenant. Bid. | 

So, if a man has a rent-charge, or common in the land of another, 
by confirmation to the terre-tenant, his rent or common ſhall not be 


diminiſhed, or abxidged. Co. L. 305. a. 


4 


(D 4+) So, a Confirmation is not good, when made by him who 
| has nothing. OD 
So, a confirmation by him, who has nothing at the time, is worth 


nothing. 1 Rol. 482. J. 8. 
As, if tenant in tail and the iſſue in tail, join in a grant of the next 


avoidance, and the tenant in tail dies; this is not a confirmation by 


the iſſue iu tail, for he had nothing at the time. R. 1 K. 482. J. 10. 


- 
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(D 5.) So, it ſhall not have Relation to the Prejudice of another, | 


So, a confirmation ſhall not have relation to the prejudice of an- 
| other: as, if a parſon makes a leaſe, and afterwards the patron being 
biſhop grants the next avoidance to A. and it is confirmed by the dean 
and chapter, and afterwards the leaſe is by them confirmed; the pre- 
| ſentee of A. ſhall avoid the leaſe, for the grant to A. was before the 


confirmation of the leaſe. R. Hob. 7. 
So, the ſubſequent preſentee ſhall avoid it; for being avoided by 
the preſentee of A. it ſhall be void as to all his ſucceſſors, Hob. 7 


Vide Chancery, (2 R.) 


CONIES. 
Vide Tuftices of Peace, (B 48.) | 


CONSCIENCE.” 5 
Vide Chancery. 
CONSIDERATION. 
I To raiſe an Aſumpfit. 
Vide Afion upon the Caſe upon Aſſumpſit, (B 1, Ec.) 


To raiſe an Uſe by Bargain and Sale. 
Vide Bargain and Sale, (B 11.) 
—— by Covenaut to ſtand ſeiſed. 


Vide Covenant, ( G 3, &c.) 2 
Vide alſo Agreement, (B 2, 3.) — Chancery, (2 C 7, 8, Sc. —2T 10, 
— 4D 4, f. 7:)Pleader, (C 52, Er. — Les, (K 1.) 


CONSIMILI SAS v. 
Vide Dum fuit infra Atatem, (E). 


CONSISTORY COURT. 
Vide Courts, (N 6.) 


CONSPIRACY. 


Vide Aion upon the Caſe for a. Conſpiracy. — Fuſtices of Peace, (B $07.) 
x —Pleader (2 T). | 


CONSTABLE. 

Conſtable. | 

Vile Juſtices of Peace, (B 79.—D 7-)—Leet, (M 5, Sr.) 
Vol. III. K. 


High Conſtable. 92 
. Vide Officer, (E 2.) 
CONSULTATION. 
ide Prohibition, (K 1, Sc.) 
CONTEMPT. 
Vide Attorney, (B 13. — Chancery, (D 3, Cc.) 
CONTINGENCY. 
Vide Deviſe, (N 29.)—Eftates, (B 16.)=(K 6.) 
CONTINUAL CLAIM. 
Vide Claim, (A 1, &c.) 


CONTINUANCE. 


Continuance of Eſtate. 
| FidePleader, (C 66, Ge.) 


Continuance of Parliament. 
Vide Parliament, (M). 


Continuance of A& of Parliament. 
Vide Parliament, (R 2.) 


Continuance and Diſcontinuance of Suit, or Proceſs. 
Vide Courts, (P 11.)==Pleader,—(V 1, &i.—W 1, &c.) 


Puis darrien Continuance. 
Vide Abatement, (I 24.) 


CONTINUAND O. 
Vide Pleader, (3 M 10.) 


CONTRACT. 


Vide Abatement, (E 12.— F 8.) — Admiralty, (E 10, 1 1.)— Agreement. 
Bargain and Sale. Baron and Feme (Q ).—Dett, (A 8, .) 
— Enfant, (B 5.) — Idiot, D I, &c.) — Merchant, (E I, Sc.) — 
Pleader, (2 W II. 43, &c.)—Trade, (D 3.) — Var, (B 2.) | 
3 CONTRA FORMAN STATUTI, 


in Vide Pleader, (2 8 10.) 


CONTRA PACEM. 


| Vide Adion upon the Caſe, (C * * * (3 M8.) — Probibition, 
| ; 7 | ER 


CONTRIBUTION. 
Vide Chancery (2 I.—2 8). 5 
CONVENT. 
Vide Ecclefiaftical Perſons, (B 4, 5.) 
CONVENTICLE. 
Vide Fuftices of Peace, (B 16.) 
CONVERSION. 
Vide Action upon the Caſe upon Trover, (E.— G 5.) 
CONVEYANCE. | + 
Vide Chancery, (2 T 1, Cc.) —(3 M 2, &c.—4 8 2.) Diſcontinuance, 
(C3445) — Garranty (D). — Pleader, (C 37.)—Poar, (C 5.) 
- __ CONVICTION. 
Vide Appeal, (G 9. 16.)— Juſtices of Peace, (C 1, Cc.) 


* 


co NVO CATION. 
(A) How aſſembled, 


T H E convocation ought to be ſummoned only by the king's writ: 
By the A. 25 H. 8. 16. it was enacted, that it ſhall always be 
ſo aſſembled; and declared by the clergy, that it ought ſo to be. 
4 Inſt. 322. OS, | | 
And it cannot aſſemble without the king's licence. R. 12 Co. 72, 
And the convocation is under the power and authority of the king. 
Per three F. 21 Ed. 4. 45 b. 
And therefore, at every parliament from the 22d Ed. 3. there was 
this clauſe inſerted in the writ directed to every archbiſhop and biſhop, 
vix. premunientes priorem & capitulum ( vel decanum & capitulum ) archi- 
diaconos, totumg ; clerum dioceſeos veftre, quod iidem prior ( vel decanus } 
& archdiacont in propriis perſonis, dictumque capitulum per unum, idemque 
clerus per duos procuratores, &c. interfint, &'c. Dudg. Sum. 233. 135, 
c. 4 Inf. 4. | ; & | 2 
The archbiſhop of Canterbury and archbiſhop of York make their 
convocations, and grants ſeverally. 21 Ed. 4. 46. ö. | 


(B) Who ought to aſſemble. 


I* a convocation all the clergy of the province are preſent, in perſon, 
or by repreſentation. 4 Inſt. 322. 21 Ed. 4. 55. | 
The archbiſhops and biſhops meet in the upper houſe; the deang, 
archdeacons, and proctors of the clergy in the lower. 4 Inf. 322. 


= 
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(c) Their Privileges. 

BT. the f. 8 H. 6. 1. All the clergy, called to convocation by the 
king's writ, their ſervants and familiars, ſhall enjoy the liberty in 


coming, tarrying, and returning, as the commonalty called to parlia- 
ment enjoy. | | L | 


(D) The Juriſdiction. 


THE convocation has juriſdiction in merè ſprritualibus; as, hereſy, 
4 ſchiſm, c. 4 Inf. 322. Vide Here, (B 1.) 

To make faſting-days, holy days, Sc. 21 Ed. 4. 45. 

In cauſes eccleſiaſtical, if the king be concerned, there ſhall be an 
appeal to the upper houſe of convocation. 4 1½ff. 339, 340. Vide 
Prærogative, (D 15.) 

But the convocation has no power to bind the temporalty, but only 


the ſpiritualty. 21 Ed. 4. 45. 


(E) How they make Canons. 
BY the f. 25 H. 8. 19. The clergy ſhall not attempt, claim, . 


nor enact, or execute any canons, &c. in their convocation, unleſs 
they have the king's licence to make and execute them, on pain of 
fine and impriſonment. Vide Canons. | 
And, therefore, tho' they be aſſembled in convocation by the king's 
licence, they cannot afterwards confer to make canons, &c. without 
a ſpecial licence for ſuch purpoſe. R. 12 Co. 72. | 
So, after canons are made in convocation by the king's licence, 
they cannot be executed before the royal aſſent to them. R. 12 Co. 


72. 
CONUSANCE. 
Vide Fine, (E 9, &c.)-—Pleader, (3 K 14, &c.)—Statute Staple. 


Conuſance of Pleas. 
Vide Courts, (P 2, Ec.) 


or r.. 
Vide Evidence, (A 3.) 
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COPYHOLD. 


(A) Copyholder. 
| (A 1.) Who is. 


ARSE is one, who within a manor, in which there is a 
cuſtom time whereof, &c. for ſuch tenure, holds lands or tene- 

ments to him and his heirs, in tail, or for life, Sc. at the will of the 

lord, according to the cuſtom of the manor. Co. L. 58. Lit. 5. 73: 
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And he is called a copyholder, becauſe he holds his land by copy of 


court roll of the ſame manor. Co. L. 58. a. | 
Of ancient zimes they were called tenants in willenage, or by ba 
tenure, becauſe they held generally by villein ſervice, F. N B. 12. Go 
L. 58. 4. 62. 2 Brown 77. {Grant v. Alle, Dougl. 724. 4x 2. 6a - 
Fra. e | | 
| OA they are called copyholders. 1 H. 5. 1. 
Tenants by the verge. 14 H. 4. 34. Lit. S. 78. 
Tenants by roll at the awill of the lord. 42 Ad. 3. 25. 
Cuſtomary tenants, by the fl. 4 Hd. 1. extent. manrit. 
Aſter tenants. 2 Rol. 236. FRED | . 
[Formerly copyhold eſtates were mere tenancies at will, a middle 
eſtate between frecholders and villeins ; but by length of time, they 
acquired ſtability by cuſtom. Per J. Wilmet, 1 Bur. 1543-] 


(A 2.) What Eſtate he has. 


Tho! a copyholder has an eſtate at the will of the lord, yet it is ac- 
cording to the cuſtom of the manor. 4 Co. 21. - | 

And therefore, the lord cannot ouſt him, if he obſerves the cuſtoms 
of the manor. Co. L. 60.6. 62,6. 63. 2 Co. 17. a. R. 4 Co. 21. 3. 
24. Cre. El, 103. 1 Kal. 5 10. l. 25. | | 

And if he be ouſted contrary to the cuſtom, he ſhall not only ſue 
by petition to the lord, but may have treſpaſs againſt him. Co. L. 
60. b. 62. b. Per Danby, 7 Ed. 4. 19. Per Brian, 21 Ed. 4. 80. 
Dal. 62. | | SY | | 

So, the lord cannot do any act to determine his intereſt: and there- 
fore, if the king being lord of a manor grants land by copy, and after- 
wards grants the fee of the ſame land by patent; the intereſt of the 
copyholder is not deſtroyed. R. 2 Co. 17. 4. Lane. R. 4 Co. 24, ö. 
Murrel. | 

So, if the lord of a manor, in which by cuſtom the wife of a copy. 
holder ſhall have dower without other admittance, grants the free- 
hold of a copyhold to A. for the life of the copyholder, and afterwards to 
the copyholder himſelf in fee; the eſtate of the wife is not deſtroyed, 
becauſe the copyholder continued his copyhold intereſt ſor his life. 
K. Heb. 181. 1 Rol. 510. J. 40. R. 2 Cro. 126. 2s 

Bu: a copyholder has no eſtate of freehold ; for that remains in 
the lord. Lit. S. 81. 2 Inſt. 325. . 


(B) Copyhold, what. 5 
(B r.) Ought to be Time out of Mind. 


A Copyhold ought to be time whereof, c. for it cannot begin at 
this day. Co. I. 58. ö. | 

And therefore, if the lord grants land by copy, which has not been 

lo granted before, it is no copyhold. R. 1 Leo. 56, | | 
| | Tho! it continues in grant by copy for forty-ſeven years. R. 3 Leo. 
07. | 

And, if the lord afterwards grants it by copy for a further term of 
years; he may enter as upon a tenant at will. R. 3 Leo. 108. | 
But a continuance in grant by copy for fifty or ſixty years, fixes a 
cuſtomary intexeſt, if it be W interruption, Semb. 3 Leo. 107. 
3 Yet 
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Yet where a grant was 10 H. 8. and the lord entred 23 H. 8. for a 
forfeiture, and afterwards it continued in grant by copy till 8 Eliz. 
That was an interruption, and it ſhall be computed in grant by copy 
only from 23 H. 8. which being but forty«feven years will not fix a 
cuſtomary intereſt, R. 3 Leo. 1079, | 


(B 2.) Within a Manor. 


Tt ought to be parcel of a manor, or within a manor. Co. L. 58.6. 

But it is not neceſſary, that it continue parcel of the manor ; for if 
the lord grants the inheritance of all the copyholds within his manor, 
whereby they are ſevered from the manor, yet the copyholds remain. 
Rs Co'26: ie. a 

And the grantee ſhal! hold cuſtomary courts, and take ſurrenders, 
and grant by copy, tho' he cannot hold a court-baron. R. 4 Co. 26.6, 
But Semb. cont. Cro. El. 103. 

So, if the lord demiſes the freehold of all the copyholds within his 
manor, for 2000 years; the copyholds remain, and the leſſee ſhall 
hold cuſtomary courts, c. R. 4 Co. 26. ö. Neale. Cre. El. 395. 

So, if the lord grants the inheritance of one copyhold, it remains 
copyhold, and ſhall pay rents, heriots, and other ſervices to the feof- 
fee, and ſhall be ſubject to forfeiture for alienation, waſte, Cc. as 
before. R. 4 Co. 24. ö. 25. Murrel. R. 2 Leo. 208. 

Vet the feoffee cannot hold a court, take a ſurrender, or make an 
admittance. R. 4 Co. 25. ä : 

_ the copyholder has no way to ſell, but by a decree in Chancery. 
4 Co. 25. | | | 

Or, he may ſurrender to the uſe of the ſame feoffee. Per Fenner, 
Cro. El, 25 2, | | 


(B 3.) Always demiſable. 


So, a copyhold ought to be at all times demiſed, or demiſable, by 
copy. Co. L. 58. ö. [2 Term Rep. 415. 705. ] Vide pot. (L). 
[And it cannot be created by operation of law; and therefore 
where waſtes are ſevered from the manor, by a grant of the latter 
with exception of the former, though the copyholders continue to 
have a right of common in the waſtes by immemorial cuſtom ; yet 
if afterwards a grant of the ſoil of thoſe waſtes be made to truſtees 
for the uſe of the copyholders in free ſocage, the lands when incloſed 
will be freehold, and not copyhold. 2 Term Rep. 415. 7c5.] 
U it is ſufficient if it be demiſable, tho' it was not always demiſed. 
ia, 
Tho! leaſed at will only. 4 Co. 31. | 
And therefore, if the lord holds a copyhold, which eſcheated to 
him, in his hands for many years, he may afterwards demiſe it by 
copy. Co. L. 58. 5. 4 Co. 31.a. R. Cro. El. 699. 1 Rot 498. J. 40. 
So, if it comes into his hands by any other means. 4 Co. 31. a. 
French. EN | 
And his heir, or aſſignee, may afterwards re-grant it by copy. 4 Co. 
31. 2. : n 
- So, if a copyholder takes a leaſe, or other eſtate of the manor or of 
his copyhold, whereby his copyhold is deſtroyed, yet the land may 
5 9 afterwards 


| COPYHOLD.: EE © 
afterwards be granted by copy; for it was always demiſable. Ag. 
4 Co. 31. . Sav. 70. (Vide 1 Rol. 498. J. 30. Semb. cont. ) 

So, if the lord, after a copyhold eſcheats, Sc. demiſes the manor, 
and the eſcheated tenement by expreſs words, yet it may afterwards 
be granted by copy; for the demiſe of the manor includes the eſ- 

cheated copyhold as parcel of the demeſnes, and the naming of it 
ſignifies nothing. R. Cro. Car. 521. Vide . 449. ( Semb. cont.) 
But, if the lord leaſes ſuch copyhold for life, or years, or conveys it 
for any other eſtate (except at will) by deed, or without deed, it can- 
not afterwards be re-granted by copy; for it was not always demiſ- 
able. R. 4 Co. 31. 3. Vide poſt. (L). 5 
Zo, if he makes a fcoffment, and afterwards enters for a condition 
broken, 4 Co. 31. a. | 

So, if the wife of a lord has been endowed of it. Bid. 

Or, it has becn extended upon a ſtatute, or recognizance acknow- 
ledged by the lord. Did. 

So, if the king, being lord, by letters patents grants an eſcheated 
copyhold, c. not knowing of it, tho? he was deceived. 1 Ro/. 498. 
J. 30. Fon. 449. Cont. 2 Dan. 176. R. cont. 2 Rol. 197. I. 5. Vide © 

oft. (L). i DEN 
0 if the lord grants land to a copyholder, by bill under his hand, 
for his life. 1 And. 199. | | 1 

Yet, if by a tortious act it has been ſometimes not demiſable, when 
ſuch act is avoided, it may he re-granted by copy: as, if a copyholder 
be ouſted and the lord diſſeiſed, and there be a deſcent after the diſ- 
ſeiſin, yet after re-continuance, it may be granted by copy. 4 Co, 

I. a. 

So, if a copyhold has been recovered by a falſe verdict, or an er- 
roneous judgment. bid. | | 

So, if a huſband, ſeifed of a manor in right of his wife grants by 
indenture an eſcheated copyhold, c. the wife after his death may 
re-grant it by copy. Per two J. Cro. El. 459. 2 Rol. 271. J. 25, 

90, if tenant for life leaſes by indenture, the reverſion may be re- 
granted. Per two F. Cro. El. 459. 2 Kol. 271. J. 20. 

Or, if tenant in tail leaſes. 2 Rol. 271. J. 24. | 

Or, leſſee for years of a copyhold. 2 Rel. 271. J. 15, 


(C 1.) What Tenements are grantable by Copy. 


A Manor may be granted by copy. Co. L. 58. 6. R. 11 Co. 17. b, 
1 Newil. 2 Cro. 327. 260. Tel. 191. 

So, all lands and tenements within the manor. Co. L. 58. 6. 
4 the herbage and vgſura terre. Co. L. 58. 3. K. 4 Co. 30. b. 


be. | 
Tonſura terre, Per Gatudy, 1 Rol. 498. J. 15. 353 
So, tithes; for they may be parcel of a manor, as well as a rent- 
| charge. 2 Cro. El. 814. R. Cro. El. 413. Per Rol. 1 Rol. 498, 
10. Mo. 355. 
So, „ without the ſoil. R. 4 Co. 30. Hoe. Co. L. 58 5. 
Cre. Fl. 413. . Mo. 355. | 5 
And the lord cannot take under wood there in common. &. Cre. 
El. 413. Mo. 355. 
90, à mill. NA Leo. 241. | 
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Bo, every thing, that concerns lands and tenements : as, 2 fair ap- 
pendant to a manor. Co. L. 58. . Mo. 355. 

And a market. Cro. El. 413. Mo. 355. 

And a fiſhery. Mo. 355. 


And common. D. Cre. El. 814. | 
But where a manor is granted by copy, it cannot have eee 


or a court-baron, but a cuſtomary court for the admiſſion of copy- 


holders. R. 2 Cro. 260. Adm. 2 Cro. 327. 
Nor ſhall have forfeiture of the tenements. 2 Cro. 260. 
Nor hold plea in writ of — Lid. 


0 2.) How granted. 


If the lord grants a copyhold upon a ſurrender, he ought to grant 
it according to the intent of the ſurrender. 

And he cannot increaſe the rent, or ſervices, or add a condition. 
2 Rol. 236. 

But where a copyhold comes to the lord by eſcheat, alte Sc. 
he may grant it de novo by copy, rendring a greater rent. 2 Nol 236. 


(C 3.) What Lord may grant. 


(C 3.) Dominus pro tempore] Every one having a lawful intereſt 
in a manor, may make voluntary grants of copyholds eſcheated, or 
come to his hands, as well as admittances, rendriag the ancient rents 
and ſervices, which bind him who has the —— 4 Co. 23. 6, 
Co. L. 58. 6. Mo. 112. 

As, tenant in fee or tail. 4 Co. 23. 6. 

Tenant for life. R. 4 Co. 23. 6. 

Tenant by curteſy. 4 Co. 23. 6. 

Tenant in dower. Bid. 8 

Tenant by ſtatute-merchant, ſtaple, or elegit. 4 Co. 23. 5. Co. 
*. 58. 5. 

Tenant for years. 4 Co. 23. 5. Co. L. 58. b. R. Mod. Ca. 6 

Guardian in chivalry, or ſocage, 4 Co. 23. b. Co. L. 58. b. E. 
Ow. 115. 2 Cre. 55. 98. 1 Rol. 499. J. 23. Godb. 143. 

Tenant at will of a manor; for the copyholder is in by the cuſtom, 
without regard to the perſon, or eſtate, of the lord. 4 Co. 23. b. 


Co. L. 58. 6. Aer. 6 Co. 60. b. 
Feoftee upon condition may make voluntary grants, which ſtand 


after the condition broken. R. 4 Co. 24. a. 


So, grants by a biſhop bind his ſucceſſor, and the king when the 


temporalties are in his hands. 4 Co. 21. 23.6. 


So, grants by a prebendary, parſon, Qc. bind for ever. 4 Co. 23. 5. 
So, if the lord takes a wife, who is entitled to dower by the mar- 
riage, and afterwards makes a voluntary grant; this binds the wife 
after the death of her huſband. R. 4 Co. 24. a. R. 8 Co. 63, 6, 


Cont Mo. 94. R. acc. Ms. 812. 


So, if an infant makes voluntary grants, they bind for ever, 4 Co. 
23. 3. 

Or an idiot, or non compor. Did. 

So, a lunatic by his ſteward, 2 Dan. 178. 

So, when a reverſion is demiſable by copy, tenant in dower may 
grant it by copy, as well as the poſſeſſion; and the — binds the 


heir. Ie. 1 Nol. 499. J. 20, Cro. El. 662, So, 


——ͤ— 
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So, every other particular tenant of a manor. R. Mo. 147, 'Cro. 
EI. 662. Godb. 143. * e 

And the grant is good, tho' the reverſion does not fall in poſſeſſion 
during the eſtate of the lord who made the grant. Cont. per all the 
Judges accept two. Mo. 95. Acc. per two J. Cro. El. 662. R. 2 Rol. 
41. 1. 12. 2 Co. 99. K. 1 Rol 449. l. 20. 

And if a copyholder by cuſtom has eſtovers, common, Qc. appur- 
tenant to his copyhold, and the leſſee for years, &c. excepting wood, 
waſte, &c. whereby they are ſevered from the manor, makes a volun- 
tary grant, the grantee ſhall have common, eſtovers, Cc. as before 
for he is not in by the lord, but paramount. R. 8 Co. 63. Mo. 812. 

But tenant at will of a manor cannot grant a copyholder licence to 
alien for years. R. 8 Jac. 1 Rol. 5 11. J. 10. 3 ä 

And if tenant for life of a manor grants a licence to alien for years, 
it determines at his death. R. 1 Rol. 511. J. 15. 5 

So, if an huſband is ſeiſed in right of his wife, the wife ought to 
join in the grant. 2 Gro. 99. Ke 

So, if a copyhold comes to the lord by forfeiture, eſcheat, c. and 
he binds himſelf in a ſtatute, and afterwards re-grants the copyhold, 
it ſhall be liable to the ſtatute. R. Mo. 94. 1 Leo. 4. | 

So, if the lord grants a rent-charge, and afterwards re-grants a 
copyhold, it ſhall be liable to the rent. R. 2 Leo. 152. 3 Leo. 59. 

So, if the lord grants a rent-charge, and afterwards a copyhold 
eſcheats, &c. and the lord re-grants it, it ſhall be liable to the rent. 
R. Dy. 270. 3. N. cont. 2 Brownl. 208. | | 

But if a copyholder ſurrenders to the lord, to the uſe of A. and 
the lord admits him; A. ſhall not be liable to the ſtatute or charge 
of the lord. R. 1 Leo. 4. Dy. 270. 6. | 


( 4.) By wrong, &c.] So tenant of a manor by wrong, or de- 
feaſible» title, may make an admittance upon a ſurrender, which will 
bind him who has the right; for this is a lawful act, to which he is 
compellable in equity; as, a diſſeiſor, abator, or intruder, 4 Co. 24. a. 
Co. I.. 58. 6. | | | | 
Foote of a diſſeiſor. 4 Co. 24. a. a 
Tenant by ſufferance. R. 4 Co. 24. 2 Les. 46, 7. 
Deviſee, tho' afterwards the deviſor be found non c>1mpos. Per 
Popham, Ow. 28. R. 2 Leo. 46, 7. | | 
i ho” a ſurrender be to the diſſeiſor ut dominus faciat voluntatem 
ſuam, whereupon he grants it to A. in tail according to the intent of 
the ſurrender, ©, 1 Rol. 503. I. 25. 5 
But a lord by defeaſible title cannot make voluntary grants to bind 
him who has the right. Co. L. 58. 6. 4 Co. 23. 6. Ow. 28. R. 
4 Co. 24. a. Rous. Mo. 236. | 
So, he cannot admit to a greater eſtate upon a ſurrender than the 
ſurrenderer can give: and therefore, if tenant for life, or in tail, ſur- 
renders to a difſeiſor to the uſe of A. for life, or in tail, and the 
—_ admits accordingly, this does not bind the diſſeiſee. 1 Rol. 
$OJ- J. 27. | 
do. he cannot accept a ſurrender to the uſe of himſelf, but ſuch 
ſurrender will be void; as, an executor de ſan tort cannot retain for 
his own debt. K. 2 Jon. 153. f Vent. 359. 2 Mod. 287. 
And if a lord, who has a defeaſible title, makes a voluntary grant, 
entry 
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entry or recovery of the manor by the diſſeiſee avoids it. R. Poph. 71. 

So, if a deviſee for payment of debts makes a grant, and the wife 
1s endowed of the third part of the manor, and this copyhold is 
aſſigned for her third, ſhe ſhall avoid the grant. R. Dy. 251. a. 


(0 5.) What Steward may grant. 


A grant by any ſteward, who has colour of title, is good; and 
therefore, if two are joint ſtewards of a manor by patent, and one of 
them holds a court and makes grants, it is fuſhcient. R. Mo. 112. 

So, if the clerk of a ſteward holds a court, and makes grants; for 
the tenants cannot examine his authority, neither need he give chem 
an account of it. Did. 

So, if there be a ſteward ad exequend” per ſe aut deput” and he 
makes a deputy pro hac vice. R. Cro. El. 48. 

So, if a deputy of a ſteward deputes another, who holds courts 
and makes grants; tho” he has no title, for a deputy cannot make a 
deputy. R. in B. R. 12 W. 3. inter Parker and Keck. R. 1 Leo. 
288. Pide Salk. 95. (Comyns's Rep. 84.) 

So, if a deputy, to take a ſurrender to A. in fee, takes ſurrenders, 
which are not purſuant to his authority ; yet it is ſufficient. R, 
1 Les. 289. 

So, if a deputation be to take a ſurrender to A. in fee, and he takes 
A conditional ſurrender : it is ſufficient. R. 1 Leo. 289. Adm, Cre. 

J. 48. 

But a grant by a ſteward, contrary to the command of the lord, is 
void. Per Poph. Cro. El. 699. 

Or, by leſs ſervices. Cro. El. 699. 

Yet a grant by the king's ſteward of a copyhold eſcheated, without 
warrant, is good, tho' not agreeable to his duty. R. 4 Co. 30. a. 


(C 6.) By what Words. 


A grant to A. habendum to him and his wife, is void to the wife, 
ſhe being named only after the habendum. X. 1 Kol. 67. J. 45. Vide 
PH. (F G.) 

So, a grant to A. habendum to him, his wife, and ſon, is void to the 
wife, and ſon. R. 2 Rol. 68. J. 10. 

So, a grant to A. and his ſon, who has ſeveral ſons, is void for un- 
certainty, R. 2 Cro. 374. 

* if it be averred that 4. had but one ſon, R, 2 Cro. 374. 


(C7 9 What Eſtate. 


(C 7.) Ii fee.) The lord may grant a copyhold to hold to a man 
and his heirs in 4 ſimple. Lit. S. 73. 

So, a copyhold may be granted to A. and his heirs, upon condition, 
that he pay 100/. to B. and if he does not pay, to B. and his heirs. 
Per Beaumont, Cro. Fl. 361. Semb. 1 Rol. 137.2 54: 

So, it may be granted to ſeveral and their heirs, by which they are 
joint-tenants. 

And if it be granted to four and their heirs equally to be divided, 
they are joint-tenants, and not tenants in common, Per Holt, but two 


J. cont. in B. R. inter Fiſher and Wigg, T. 12 W. 3. Vide Sal. 391. 
( Comyns's _ 88 ) 
(C8.) - 


It 
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(C 8.) In tail.] So, by cuſtom, co-operating with the fat. W. 2. 1. 
de donis, a copyhold may be granted in tail. Lit. S. 73. Co. L. 60. 0. b. 
Adm. 1 Sid. 314. R. 3 Co. 8. Mo. 128. Per two J. Poph. 34, 35. 
R. Ppb. 128. Semb. 1 Rol. 48. R. Cart. 22. D. 2 Brow. 77. 44. 
R. 1 Rol. 838. J. 20. | CD ORD oy 

And if a cuſtom allows a grant to man and his heirs, it warrants 
alſo a grant to him and the heirs of his body. R. 4. 23. Gravenor. 
Co. L. 52. b. Poph. 35. Semb. per Holt, M. 2 Ann. Vide 6 Med. 
63. 66. | 5 | 
| But it is no evidence of a cuſtom to make a grant in tail, that land 
has uſ-d to be granted to a man and the heirs of his body, uuleſs 
there has been alſo a remainder aſter ſuch eſtate. Co. L. 60. b. | 

Or, the iſſue has avoided the alienation of his anceſtor. Did. 

Or, has recovered in formedon in diſcender. &c. Did. 

And it ſeems, that the ff. de donis, without a cuſtom does not 
make an entail ; for it does not extend to copyholds. Co. L. 60. a. 
R. 3 Co. 8. Vide poſt. (N). R. Cro. El. 517. Godb. 369, 

[A copyhold to huſband for life, wife for life, heirs of the bodies 
of huſband and wife, remainder in fee to the ſurvivor, is an eſtate- 
tail after poſſibility of iſſue extinct in the wife who ſurvives, and the 
eſtate veſts in the perſon who is heir of the body of both huſband 
and wife, Sutton v. Stone, M. 1740, 2 Atkyns, 101.] \ 


(C 9.) Eftate-tail how barred.) But if by cuſtom a copyhold may be 
entailed, it may alſo be barred. Co. L. 60.b. Ag. 1 Rol. 49. : 
And therefore, a common recovery may be in the lord's court to 
bar ſuch entail. Dub. 4 Co. 23. a, Cro. El. 372. 391. R. 1 Kol. 
$06. J. 10. Agr. Mo. 753. 358. | 
Tho' there be not any ſpecial cuſtom to warrant ſuch recovery. R. 


1 Rl. 506. J. 20. D. Mo. 358. Per Holt obiter in the caſe of Hunt 


and Bourn. (Vide Sal. 340.) 


go, by cuſtom, it is a good bar to an entail, that a copyholder com- 
mits a forfeiture by alienating without licence, and the forfeiture is 


preſented in court, and thereupon the lord ſeizes it, and afterwards 


makes a grant to A. and his heirs, for whoſe benefit the forfeiture 
was intended. R. 2 Sand. 422. 1 Sid. 214. Dub. Sti. 450. | 
Or, that a copyholder ſurrenders to A. and his heirs, who ſhall 
commit a forfeiture, &c. R. 1 Sid. 314. | 12% | 
In ſuch caſe the lord cannot admit any other, than the perſon for 
whoſe benefit the forfeiture was intended, X. 2 Sand. 422. 
And, if the lord does otherwiſe, a purchaſer ſhall avoid all meſne 
acts when he is admitted, as well as upon a ſurrender. , 2 Sand. 422. 
90, a copyhold in tail ſhall be barred, by acceptance of a feoffment 
from the lord and afterwards a fine levied at common law. R. Cart. 
23. Vide pol, (N). | | 
Tho? there be a cuſtom, that it ſhall be barred by forfeiture, & 
non aliter ; for ſuch cuſtom (as to the non aliter) is void. R. Cart. 23. 
But an entail cannot be barred by ſurrender only; for a cuſtom to 
bar by ſurrender alone, is void. Per Coke, Lo. 188. Cont. if the 
Cultom allows it. Semb. Poph. 129. 2 Brow. 121. 
There may be a good cuſtom in a manor, that tenant in tail may 
ſurrender, and bar his iſſue, without ſuffering recovery; or that he 
may ſuffer recovery in the manor-court, and have the ſame effect. 


Everall v. Smalley, M. 17 G. 2. Str. 1197. Wilf. 26. [In 
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{In a manor where copyhold may be entailed either by ſpeeial 
cuſtom, or by the general doctrine of ſurrender in fee, vel aliter, & c. 
if a cuſtom does not appear to bar by recovery in that manor, it may 
be barred by ſurrender: for otherwiſe it would create a perpetuity. 


Moore v. Moore, T. 1755. 2 Vezey, 596.] 


[And this ſurrender to the ule of the will only, J1b:d. Car. v. Singer, 
P. 17150, in C. B. 2 Vezey, 603.) | 

[By cuſtom, it may be barred by ſurrender, and wherever tenant 
in tail of a freehold can bar the eſtate by any means, there tenant in 
tail of ſuch copyhold may bar by ſurrender. Martin v. Mowlin, P. 
33 G. 2. 2 B. M. 969. 980. Vide Amiler, 279. | 

[In ſuch manor, it A. deviſes to his ſon B. and C. his wife, and the 
heirs of the body of B. on C. begotten ; this eſtate may be barred by 
ſurrender of B. alone. Bid. | 

If a common recovery is erroneous, it cannot be reverſed but by 
2 petition to the lord, in nature of a writ of error. Adm. Ca, 
Parl. 67. 

And if the lord refuſe to receive ſuch petition, he ſhall not be 
compelled to it in equity. R. in Ch. upon Dem. to a bill, and affirmed. 


in Parliament. Ca. Parl. 67. R. 1 Ver. 368. 


Recovery in value ſhall be only of other copy hold in the ſame 
manor. Mo. 359. | | 


(C 10.) For life, &c.] So, cuſtom allows a grant of copyhold for 
life. Lit. S. 73. | | | 

And when, by cuſtom, a grant may be to a man and his heirs, the 
fame cuſtom warrants a grant of any leſs eſtate, as for life, &c. tho? 
there never was ſuch a grant before. R. Co. L. 5 2. ö. 4 Co. 23. 
Gravenor. R. 1 Leo. 56. IE 

'Tho' the cuſtom ſays, that there ſhall be a grant in fee ſolummods ; 
for that cannot reſtrain what is incident by law. R. 1 Rol. 5 11. l. 30. 

So, by a cuſtom allowing a grant for three lives ; it may be granted 


to three for the lives of two. R. 1 Rol. 5 11. J. 40. 


Or, for two lives, or one life. Per Poph. 35. | 

Or, to one for the life of himſelf, and two others ſucceſſive. R. 
1 Sal. 188. | | 

But a grant to A. for his life, remainder for the life of his wife, 
and the firſt fon which he may afterwards have, is warranted only 
for his own life. M. Me. 677. | | a 75 
So, by a cuſtom allowing a grant for life, it may be granted durante 
uiduitute. R. 4 Co. 30. — Cro. El. 33. | | 

So, by a cuſtom which allows a grant to three ſucceſſive ſicut no- 
minamur, a grant may be to 4. for three lives. R. Mod. Ca. 67. 


1 Cal. 188. 
If the grant be for the lives of him and his two brothers, his ſon 


ſhall have it. 8 | : 

And if he dies without iſſue, his executor, or adminiſtrator, and 
not the other lives. 1 Ver. 415. 

If a grant be for three lives ſucceſſive ſicut nominantur, by cuſtom the 
wife of the grantee may have free bench, whereby the eſtate is con- 
tinued during the life of the wife. 1 Lev. 21. 

If the lord makes a leaſe for forty years, from the death, ſurrender, 
or other determination of the eſtate, and the three lives all die; the 

RS | | lecaſe 


Oo nor? . 


jeaſe does not commence till the death of the wife: for it ſhall be 
ſuch a death as determines the eſtate. Per tue F. 1 Lev. 21. 

So, a cuſtom allowing a grant for life, c. warrants a grant for 
years. 4 Co. 23. Co. J. 52.6. i | a "Is 


{C 11.) In remainder.) So, by cuſtom, a copyhold may be granted 
in remainder. Adm. 1 Sand. 151. K. 4 Leo. g. | | 
And if a cuſtom allows a grant in fee, it warrants a grant in tail, 
for life, or years, remainder to another and his heirs. Co. L. 52. l. 
| Poph. 35. | , ; Ig 
50, a ſurrender may be to A. in fee, and if he dies within age, and 
unmarried, to B. in fee; the remainder to B. is good. Semb. 2 Rol. 
1. J. 40. ; | | 
85 he in remainder may be admitted to it by himſelf. Lut. 758. 
But a grant in remainder may be reſtrained to the aſſent of the 
tenants. Dub. 3 Leo. 226. nr 


* 


(C 12.) Reverſſon. ]. So, a reverſion of a copyhold eſtate may be 
granted, but not without a ſpecial cuſtom. D. Mar. 6. Vide poſt. 
(F 6.) R. 3 Leo. 239. "I 

So, a man admitted to a reverſion may ſurrender to another, 
Or, a moiety or two parts, &c. Ray. 18. 

So, if a leaſe be of a copyhold by licence rendring rent, the copy- 
holder may ſurrender by name of a reverfion. Fe poſt. (F 6.) 

And there needs no attornment; for the admittance is tantamount 
to an inrolment, and ſupplies it. Per two F. 1 Leo. 297. R. Hob. 
177. R. Ray. 18. | 


(D 1.) Deſcent of a Copyhold, 


1 a copyholder holds at the will of the lord, yet, by cuſtom, 
his eſtate is deſcendible to his heir. R. 3 Co. 21. Brown. 

And the deſcent ſhall be regulated by the rules of the common law, 
Aas incident to an eſtate deſcendible. R. 4 Co. 22. a. 

[A copyholder, heir to her mother, before admiſſion deviſes to A. 
and dies without admiſſion or ſurrender, the lands ſhall deſcend to her 
heir on the part of her mother. Smith v. Trigg, M. 8 G. Str. 487.] 

And therefore, if a copyboler, having a ſon and a daughter by one 
venter, and a ſon by another venter, makes a leaſe for years and dies, 
and afterwards the eldeſt ſon dies before admittance ; the daughter 
ſhall have it, not the ſon. R. 4 Co. 21. Brown. Dy. 291. . 

If there be a copyholder for years, remainder to A. and his heirs ; - 
A, dies during the years; his ſiſter of the whole blood ſhall take, for 
the poſſeſſion of the termor was his poſſeſſion. R. 1 Vent. 261. 
1 Mod. 120. | NOT 

So, if a copyholder dies, and the guardian of the heir be admitted; 
his poſſeſſion is ſufficient to cauſe the ſiſter of the whole blood to in- 
herit. Dy. 292. a. 1 Rol. 502. J. 50. Dal. 110. 

So, if the heir dies before admirtance, or guardian aſſigned ; if the 
N find him to be heir, it is ſufficient to cauſe his ſiſter to inherit. 

Ho. 125. | 's | 

Otherwiſe, if, by cuſtom, the lord may demiſe to a ſtranger during 
the®minority of the heir; the poſſeſſion of the ſtranger does not 
cauſe the ſiſter to inherit. D. Dal. 110. . 90, 


142 COPYHOLD. 


So, if the heir of a copyholder dies before admittance, the deſcent 
ſhall be to the heir of the whole blood. R. Dy. 291. b. Moe. 125. 
So, if a copyholder dies, his wife privement enſeint with a ſon, and 
his daughter, as heir, is admitted, and afterwards the ſon is born; he 
| ſhall have it, and enter upon the daughter. 
S3o, if a copyhold be limited in remainder, it ought to veſt during, 
or at the end of the particular eſtate, 1 Rol. 238. 438. 
And if the remainder be contingent, it ſhall be in abeyance till the 
contingency happens. R. 417. J. 45. | E 
But a ſurrender by a copyholder for life, before the contingency, 
does not defeat it. Semb. 2 Rol. 794. l. 45. Vide poſt. (F 14.) 
But, by ſpecial cuſtom, a deſcent may be contrary to the rules of 
the common law. Vide poſt. (K 4.) | | 
[But the cuſtom ſhall be interpreted ſtrictly; thus where there is a 
cuſtom within a manor that lands ſhall deſcend to the eldef? ſißter, 
where there is neither a ſon nor a daughter, this ſhall not extend to 
an eldeſt niece ; but in default of ſuch ſon, daughter and ſiſter, the 
lands muſt deſcend according to the rules of the common law. 1 Term 


Rep. 466.] 


(D 2.) What an Heir may do before Admittance. 


And the heir, upon a deſcent, may enter and take the profits, before 
admittance. R. 4 Co. 22. b. Brown. 4 Co. 23. b. Clerk. Dy. 291. b. 

And ſhall have treſpaſs. 4 Co. 23. b. Clerk. R. Ney, 172. h 

And may make leaſes. R. Mo. 596. | 

And the leſſee may maintain an ejectment, before the admittance 
of his leflor. R. 1 Leo. 100. 

So, he may ſurrender to the uſe of another, before admittance ; but 
the lord ſhall not loſe his fine. R. 4 Co. 22.6. | 

So, he may ſurrender a reverſion deſcended to him, before ad- 

' mittance. R. 1 Rol. 499. J. 25. Cro. El. 662. R. 2 Cro. 36. 

So, if the heir dies before admittance, his heir ſhall enter and take 
the profits, and ſhall have treſpaſs, before his admiſſion. R. 4 Co, 
23. 6. Clerk. 

If a ſurrender be to A. for liſe, remainder to his eldeſt ſon in fee, 
and A. dies; his heir ſhall enter before admittance, tho' he claims 
by purchaſe. Per Hale, 1 Mod. 120. | SS 

So, the lord may avow for his rent, before admittance. Kit. 87. b. 

But he ſhall not be ſworn upon the homage, before admittance. Vid. 


(E) What Collateral Qualities a Copyhold ſhall have. 


BT a copyhold ſhall not have the collateral qualities of other in- 
heritances, which do not concern the deſcent, without ſpecial 

cuſtom : as, a huſband ſhall not be tenant by the curteſy of a copy- 
hold, without ſpecial cuſtom. R. 4 Co. 22. a. Brown. R. 4 Co. 
22. b. Rivet, R. Cro. El. 361. 1 And. 192. | 
_ by ſpecial cuſtom, he ſhall be tenant by the curteſy. Vide po. 
(K 1.) 

A wife ſhall not be endowed. 4 Co. 21. Brown. R. 4 Co. 30. . 
Shaw. Mo. 410. Cro. El. 426. | | 

But, by ſpecial cuſtom, ſhe ſhall. Vide peſt. (K 2.) 0 
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So, 2 ** of a copyhold does not toll entry. 4 th 22. Brown. 
R. 4 Co. 23. Gravenor. R. 2 Co. 36. Poph. 35. 

So, if upon a deſcent the lord admits a ſtranger, before the heir, 
it is no diſſeiſin. R. 3 Leo. 210. 

So, there ſhall be no occupant of a copyhold, but it goes to the 
lord. Ney, 47. Vide poft. (F 14.) 

So, a copyhold ſhall not be aſſets i in the hands of the heir to charge 
him upon a bond of his anceſtor. 4 Co. 22. 

So, a ſurrender of a copyhold with warranty, the warranty is void. 
Ao. 3 | 
305 21 ſurrender by a copyholder ſeiſed in tail, does not make a diſ- 
continuance; for there is no livery, nor warranty. 4 Co. 23. Cont. 


K. Cre. K.. 383. 717. Cont. per Walmſly, 2 Cre. 105. Acc. Mo. 358. 
K. acc. Mo. 753. Re acc. Cro. El. 148. 


So, a ſurrender by a huſband, ſeiſed in right of his wik you not 
make a diſcontinuance. R. 4 Co. 23. Bullock. R. Mo. 5 

A ſurrender by an infant does not put his heir to a 5 7 infra 
etatem. R. 1 Lee. 95. 

So, a ſurrender in fee by a copyholder for life is no forfeiture. Vide 

M 2.) 
wy a . by a copyholder for life, and him in remainder i in 
fee, being an infant, does not bar, nor put the heir of the infant to a 
dum fuit infra ætatem. Per two J. Cro. El. go. 

So, the lord cannot grant the cuſtody of cuſtomary lands to a com- 
mittee, if his copyholder is a lunatic, without ſpecial * Per 
Hob. 215. Hut. 16. Vide poſt. (K 5.) 

Nor the guardianſhip of his copyholder, if he be an infant. R. Lut. 
1190. Vide pet. (K 5.) 

But if a copyholder dies, his heir within the age of fourteen rs, 
his prochein amy ſhall be a guardian to him, if there is no ſpecial 
cuſtom in the manor for it. R. 2 Rol. 40. P. | 

So, if tenan: for life, remainder to the firſt and other ſons in tail, 
remainder to B. in fee, 3 the fee, and B. ſurrenders; che 
contingent remainder to the firſt and other ſons is not deſtroyed, for 


the freehold in the lord ſupports it. R. 2 Ver. 243. 


So, a copyholder cannot take houſebote, hedgebote, cartbote, c. 
as a freeholder for life or years, without ſpecial cuſtom. R. Cre. El. 5. 
Cont, Cro. El. 361. 1 Brow. 132. Vide poſt. (K 7.) 


(F) Surrender of a Copyhold. 


(F 1.) In Court. 


IF a copyholder will alien his land to another, he ought n | 
to cuſtom to make a ſurrender to his uſe, Lit. S. 74. 
And every copyholder m 7 ſurrender in court, without alleging i in 
pleading any ſpecial cuſtom for it. Co. L. 59. a. 9 Co. 75.6 


( 2.) Orut of Courr. 


(F 2.) To the lord.) So, a copyholder may furrender to the lord him- 
ſelf, out of court, without alleging a ſpecial cuſtom for it. Co. L. 59. a. 
80, out of the manor. Adm. 1 Sal. 184. 


* 


(F 3.) 


— 
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F 3.) To the feward.] So, he may ſurrender, out at of court, to the 
ſteward. R. 4 Co. 30. b. 1 Sal. 184. (Jide 2 Cre. 526.) 

Tho' it be to the uſe of the ſteward. R. Cro. EI. 717. 

Tho the ſteward be retained only by parol. R. 4 Co. 30. b. 1 Lov. 
228. R. 2 Cre. 526. | 

So, a ſteward, out of court, may examine a feme covert, without a 
ſpecial cuſtom for it. R. 2 Co. "+ HEE 

And may depute another to take the ſurrender. 1 8a, 95. 

And a ſurrender to ſuch a deputy in Ireland, & c. is good. 


So, a ſurrender may be to the ſteward, out 'of the manor. Semb. 


] Sal. 184, 2 
So, a ſurrender to A. deputed by a deputy of the ſteward, is good. 
R. 1 Sal. 95. 


But a ſurrender cannot be to a ſteward, out of the manor, if he be 


by paral, R. Godb. 142. 


(F 4.) To tenants, &c. ] So, by ſpecial cuſtom, he may ſurrender to 
two tenants of the manor. Co. J. 59. a. Lit. S. 79. 

But he ought in pleadiog to —＋ a ſpecial cuſtom for it. Co. L. 
. 

Or, to the reeve or bailiff, Cc. Co. * 59. a. Lit. S. 79. 

Or, to the bailiff in the preſence of two tenants, hoc teſtifican. Kit. 
102. b. | 

Or, to one tenant. Bid. 
Or, to one tenant in the preſence of others. Ibid. 

And if a copyholder covenants to make a ſurrender ; if he ſure 
renders to two tenants, it is ſufficient. R. 1 Lev. 293. 1 Mad. 61. 


The heir may ſurrender a reverſion to two tenants, before admit- 


tance. 1 Rol. 499. J. 45. 

So, if he alleges a ſurrender to two tenants ; ſecundum conſuetudinem ; 
it is ſufficient upon covenant to ſurrender, without alleging a cuſtom 
for it. R. 1 Mod. 61. 

But huſband and wife cannot ſurrender to two tenants ; for they 
cannot take an examination of the wife, without ſpecial cuſtom. R. 
Cre. El. 717. 

And a cuſtom, that tenants * take a ſurrender, if they do not 
kei it at the next court, forfeit their copyholds, is good. Adm. 
per Holt, 3 Ann. int Stint and Blount. 


But an action upon the caſe does not lie againſt tenants, for refuſing 


to take a ſurrender. 1 Rot, 108. J. 40. 


5.) By Attorney. 

A copyholder may Ruth in court by attorney, without a ſpecial 
cuſtom to warrant it; for he may ſurrender by the general cuſtom 
of England, which is the common law, and then it is incident to do it 
by attorney. R. 9 Co. 75. b. 1 Rol. 500. J. 5o. Per Wray, two J. 
cont. 1 Leo. 36. 

{But a cuſtom, that a ſurrender muſt be made in perſon, unleſs in 
ſpecial caſe of diſability, is not contrary to law. Mitchel v. Neal, M. 


1755, 2 Fezey, 679. 
A purchafer of a copyhold is not obliged to accept of a ſurrender 


by attorney, but may inſiſt on the vendor's ſurrendering in p«rſoa in 


court. Jbid. 


15 But 
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But he cannot ſurrender into the hands of two tenants, by attorney; 
for ſuch ſurrender, tho in perſon, is not warranted, without ſpecial 
cuſtom. R. 9 Co. 76. a. b. 1 Rol. got. I. 5. : 

And if he covenants to ſurrender on requeſt, the refuſing to exe- 
cute a letter of attorney to make a ſurrender is no breach. X. Cro. 
Car. 299. | | | 

An — who makes a ſurrender, ought to make it in the uſual 
form; as, by the rod, Cc. according to the cuſtom of the manor, R. 
9 Co. 76. b. 1 Rol. 501. J. 10. | 

And he ought to make it in the name of the copyholder, not in his 
own name. 9 Co. 76. 5. 2 | | 

Or ſhew his authority, and ſay, that he ſurrenders by force of ſuch 
authority. R. 9 Co. 77. a. 1 Kol. gol. l. 15. | 

But a deputy may act in his own name, as well as the name of his 
principal. R. 1 Sal. 96. f =. 

And therefore, a ſurrender to him who is deputed by the ſteward, 
without taking notice of his authority, is good. Bid. ERS 


(F 6.) By what Words. 


A ſurrender in general words (in manus domini) is ſufficient with» 
out limiting any eſtate ; for the lord is but an inſtrument, for the ad- 
. the ceſtuy que uſe. Co. L. 59. 6. 4 Co. 29. Bunting, - Vide 
aute, (C 6. | ; bake... 

She X has a fee, may ſurrender to another in fee, or for a leſs 
eſtate, as in tail, or for life, without ſpecial cuſtom. Per tuo J. 
Godb. 20. | | | | 

So, if a man has made a ſurrender to A. for life, he may afterwards 
ſurrender the reverſion, or remainder of the copyhold, if he be not re- 
ſtrained by the cuſtom. R. 4 Leo. 9. Adm. 1 Sand. 151. Vide 
ante, (C 11, 12.) | | Tae 

And if he has made a leaſe by licence, he may afterwards ſurrender 
his copyhold by name of the reverſion. R. 2 Rol. 45. J. 5. Semb. 
3 Bul. 81. X. Hob. 177. | EY 

But ir ought to be an aCtual ſurrender; for if a man comes into 
court, and renounces his copyhold, it does not amount to a ſurrender, 
R. 1 Rol. 502.1. 5. | 

Or, if he takes a new copy for his life ; this is not a ſurrender of 
his firſt eſtate (at leaſt but for his liſe); for a copyhold ſhall not 
be extinct by a ſurrender in law. R. 1 Rel. 501. J. 50. 3 Bul. 81. 
and there Semb. that was a ſurrender to the uſe of himſelf for life. 

So, if a copyholder joins with the lord in a fine ſur coniſance de 
droit to A. it does not amount to a ſurrender, for the cuſtomary in- 
tereſt does not paſs by the fine; and therefore a ſecond life, where, 
by the cuſtom, a ſurrender of the firſt life bars him, is not barred by 
the fine. R. Ray. 503. 2 Jon. 153. Pol. 564. TP 

But if the lord pretends a forfeiture, and the copyholder agrees 
afterwards with the lord to accept a grant of part for his life, that 
amounts to a ſurrender. R. 1 Leo. 191. ; 5 
me. if a copyholder in court prays the lord to accept. Per H.6, 

ut. 65, | 7 Co? 

50, a ſurrender to the uſe of A., habendum to him and his wife, i; 
void to the wife, the being named only after the habendum, Sem. 
2 Rel. 67. J. 52. | | | | 1 

Vos. III. 2 1 | | Vet, 
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Let, if the ſurrender was general, without mention of any uſe, and 
the ſurrenderor takes a new copy which ſays, quod ipſe cepit extra 
manus domini cui dominus conceſſit habendum to him and his wife; it is 

ood to the wife, for it was granted to nobody before the habendum, 
and upon ſuch a general ſurrender and acceptance of a new grant, the 
ſurrender ſha!l be intended to both. R. 2 Rol. 67. J. 25. 2 Cro. 
434. PFepb. 125. 

So, a ſurtender to commence . the death of the ſurrenderor, 
is void. R. 4 Leo. 8. 2 Rol. 61. C. 2 Cro.'376. R. Godb. 451. 

So, a ſurrender to an infant in fee, and if he dies before twenty- 
one, to B. If the contingency does not happen in the life of the 
ſurrenderor, tho? it happens afterwards, the eitate to B. is void. N. 
2 Rol. 794. l. 50. 

Yet, a ſurrender in writing to A., and at the end a memorandum, 
that the ſurrender ſhall not be of eſſfect till the death of the ſurren- 
deror; the memerandum is void, and the ſurrender * complete 
before ſhall be good. R. 2 Kol. 61. C. 

So, a ſurrender to A. if an infant in ventre ſa mere, dics within age, 
is void, R. 2 Cro. 376. 2 Bul. 212. For a ſurrender cannot take 
effect upon a contingency. 1 Rol. 109. 137. 25 3. Gedb. 264. 

So, a ſurrender to an infant in ventre ſa mere is void; becauſe it 
eommences at a future day. Semb. 1 Rol. 253. 

But a ſurrender to A. for life, and afterwards to an infant in r 
fa mere, is good, if the infant is born in the life of 4. Semb. 1 Rel, 
254. 2 Kol. 415. J. 55. 

Do, a ſurrender to commence at a future day is void. Semb. 1 Rol. 
137. 253. Godb. 265. 

So, a ſurrender does not paſs the fee without the word, heirs : as, 
if a ſurrender be to A. and his ſon, and for want of iſue of the 
body of the fun, remainder to B. The ſon has it only for life. 1 Rel. 
839. J. 50. 

Becauſe a ſurrender is conſidered as a common law conveyance, 
and is not entitled to the ſame favourable conſtruction as a will. Per 
Lord Kenyon C. J. Wright v. Kemp, B. R. M. 30 Geo. 3. 3 T. R. 473.] 

{In order to effectuate the intention of the parties the court will 
conſtrue the word or“ to mean ** and,” as well in a ſurrender of 
copyhold premiſes, as in a will. Bid.) 


(T 5.) By what Perſons, 


So, a ſurrender by him who has no ability; as, by an infant, is 
void; and he may enter at full age, tho? the grantee was admitted. 
R. Mo. 597. R. 1 Leo. gs. 

So, a ſurrender by the huſband of a copyhold of him and his wife, 
is void as againſt the wife. Adm. 4 Leo. 88. Vide ante (E). 

So, a e by a ſurrenderce, beſore admittance, is void. Vide 
Pe. (G 1. 

So, if a evil be to A. upon condition, that he pay 100 J. to B., and 
not, then to H. . A. does not pay; B. cannot ſurrender, before ad- 
mittance and actual entry. Per Halti, at the Afizes, 13 W. 3. int 
Clerk and How. (Vide 1 Ld Ray. 726.) 

So, a ſurrender by a diſicifor is void; as, if he in reverſion enters 
upon tenant for life. R. 2 177d, 32. ü 

So, 


/ 
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[So, if the heir apparent of a copyholder in fee, ſurrender in the life- 
time of his anceſtor, and ſurvive him, the heir of ſuch ſurrenderor is 
not eſtopped by that ſurrender of his anceſtor, from claiming againſt 
the ſurrenderee. Geo.ltitle v. Morſe, B. R. T. 29 Ges. 3. 3 T. K. 365.] 

But a ſurrender by huſband and wife, (the wife being!“ examined 
by the ſteward according to the cuſtom,) binds the wife. Adm, Lit. 
274. Vide Baron and Feme, (G 4.) ; COD 

(Whether feme-covert can ſurrender without her huſband's joining, 
though in his preſence, Dub. Taylor v. Philips, P. 1749, 1 Vezey, 
229. | | : 
2M by cuſtom ſuch a ſurrender would be good. Moor, 123.] 

[Yet a cuſtom that a feme-covert may ſurrender her copyhold vi- 
eut the aſſent of her huſband, is void. '2 WW. 1, 2.1 8 

[But without any ſpecial cuſtom, a feme-covert, ſeparated from her 
Huſband under covenants that ſhe ſhall enjoy to her own uſe, and 
diſpoſe as ſhe thinks proper, of what property ſhall deſcend to her, 
may ſurrender copyhold lands deſcended to her after the ſeparation, 
without her huſband. Compton v. Collinſon, C. P. H. 30 Geo. 3. 1 H. 
Bl. 334. 2 Brown. 377. S. C.] 

And if a huſband grants a copyhold of his wife to the lord, who 
grants it to a ſtranger, and the wife after the death of her huſband 
recovers, and grants it to the lord; he ſhall not have it againſt his 
own grant to the ſtranger. Per Wray, 4 Leo. 88. 


(F 8.) To what Ule. 


be ſurrenderor ought to declare, upon a limitation of the uſes, 
what eſtate the ſurrenderee ſhall have; for if he ſurrenders to the uſe 


of A. generally, A. takes but for life. Co. L. 59. . K. 4 Co. 29. 


Bunting. | | 

[If the uſes are indorſed on the back of the ſurrender, and ſigned 
by the ſteward, it is ſufficient, though they are not ſpecified in the 
rolls. Car v. Elliſen, P. 1744, 3 Allyns, 73. eG 

If he ſurrenders without limiting any uſe at all, the lord ſhall have 
it, Kit. 81. b. But the lord ſhall have it to the uſe of the ſurren- 
deror. Semb. 1 Rel. 253. | | 

Yet if a ſurrender be without any uſe expreſſed, and at the next 
court the ſurrenderor and his wife are admitted, it ſhall be intended 
that the ſurrender was to their uſe. - R. Poph. 12 5. Vide ante, (F 6.) 

So, by cuſtom, it may be, that upon a ſurrender to another without 
limiting any eſtate, the lord ſhall admit him in fee. R. 1 Rol. 48. 

Or, upon ſurrender to another for money, without limiting any 
eſtate. R. 1 Nol. 48. | 5 

By ſpecial cuſtom, a ſurrender i & fils may create an eſtate of 
inheritance. R. 4 Co. 29. b. Bunting. | 

Or, bi & afſignatis. 4 Co. 29. b. Jar 
Or, ibi & ſuis in villenagio. Kit. 102. b. | 

So, by cuſtom, a ſurrender to three /ucce{/ir e, gives an eſtate to them 


one after the other. Lit. 103. b. 


So, a huſband may ſurrender to the uſe of his wife ; for tho” the 


takes by the ſurrenderor, yet it is mediante demino. R. 4 Co. 29. 6. 


Bunting. Adm. 1 Rol. 317. 
So, he may ſurrender to the uſe of his wife, remainder to himſcif 
D. I Ro), 317. 5 | | : 
n : j © 2 So, 


— ern 


So, to the uſeof 4. and his wife for life, with a contingent re- 
mainder to the right heirs of the body of himſelf and his wife. R. 
1. Rol. 238. 317. 438. | | 
So, by cuſtom, a feme covert may ſurrender to the uſe of her will, 
and deviſe to her huſband. R. 2 Brown. 218. | 


* 


So, a man may ſurrender to ſuch uſe as the lord ſhalt name. R. 
Liz. 26. | 5 

So, he may ſurrender to A. in truſt for B. Adm. All. 14. 

And the truſt ſhall be executed in Chancery, Al. i. 

But if B. is an alien, the king ſhall have the truſt. Semb. All. 15, 

Yet the king cannot feize it without a decree. Semb. All. 16. 


(F 9.) To the uſe of a will.) A copyhold does not paſs by deviſe, 
without a ſurrender, but it ought to be ſurrendered to the uſe of the 
laſt will and teſtament. 4 Co. 24. 6b. 3 T. R. 169. boy 

And therefore, if the lord grants the inheritance of a copyhold, the 
. copyholder cannot deviſe ; for the grantee cannot take a ſurrender, 
K. 4 Co. 24. b. Murrel. | 
But a deviſee takes by the ſurrender, not by the will, which is only 
- declaratory of the uſes. R. 1 Bul. 200. R. 2 Cro. 199. D. 2 Rol. 
383. | | 
, Jad therefore, if there be joint-tenants of a copyhold, and one 
ſurrenders to the uſe of his will, and deviſes to A. in fee, and dies; 
A. takes, for by the ſurrender the jointure was ſevered. Co. L. 59. b. 
2 Rol. 383. 8 

If a copyholder ſurrenders to the uſe of his will, and deviſes to A. 
for life, and that he ſhall name two, who ſhall fell; A. has not a fee, 
but only an authority to name two venders, and the vendee ſhall be 
in by the will, without a new ſurrender. R. 2 Cro. 199. 

If he ſurrenders to the uſe of a will, which he ſhall leave with A. 
It is good as to his will, tho” it is not left with A. if he dies before 
the deviſor. R. Lit. 26. 25 | 

So, though A. does not die in the life of the deviſor. Dub. Lit. 26. 

[But a copyhold ſurrendered to the uſe of a will, does not veſt in 
the appointee dying in the life of the teſtator. 2 Yezey, 77.) . 

Nor will a turrender to ſuch uſes as he ſhall appoint, give effect 
to a will made before. Ambler, 299.] 

So, a cuſtom that a feme-covert may ſurrender to the uſe of her will, 
and by her teſtament deviſe, is good though ſhe deviſes to her huſband. 
R. 2 Brow. 218. 3 Leo. 81. Vide Godb. 14. 143. | 
When a copyholder ſurrenders to the uſe of his will, it remains in 

the copyholder, and not in the lord. R. 4 Co. 23. Cro. El. 442. 349- 

And if the copyholder does not aſcerwards make his will, but ſur- 
renders to A. and his heirs, the ſurrender to A. is good. R. Cro. El. 
442. | | | | 
So, if he does not make a-will, nor a laſt ſurrender, the copyhold 
deſcends to his heir. Cro. EI. 442. | 

So, if he makes a will, and deviſes for life or in tail, all the eſtate 
not deviſed deſcends to the heir. R. Cre, El. 148. I Leo. 174. 

But if a copyholder by will deviſes to his wife for life, and that 
ſhe ſhall ſell the reverſion, and afterwards ſurrenders to. his wife for 
life, according to his will; ſhe may ſell. R. Cro. El. 68. | 

If he deviſes part of his copyhold to his wife, and afterwards ſur- 
renders the whole to the uſe of his will; this does not enlarge the 
deviſe, R. 3 Leo. 18. _ | A cuſtom 
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A cuſtom that a teſtament ſhall be preſented at the next court, 
etherwiſe that it ſhall be void, is good. 
So, that it ſhall be preſented within a your and a day. R. Cart. 
2. 86. 
q And upon ſuch cuſtom, if the teſtament is not preſented by the 
deviſee for life, it 1s void as to him in remainder. Semb. Cart. 73. 86. 
Tho? deviſee be an infant. Semb. Cart. 86. 
[A copyhold ſurrendered to the uſe of a will paſſes by the general 
words, all my real eflate. 2 Ve. 164.) 
[But otherwiſe where there is no ſurrender, unleſs teſtator Ras but 
one copyhold and no freehold, and then only in fayour of wife, 
children, and creditors. 1d. ibid. 


(F 10.) Poeten of a Surrender. 


By ſurrender the copyhold eſtate paſſes to the lord, (being made 
out of court,) upon a tacit condition, that it be preſented. at the next 
court, according to the cuſtom of the manor. Co. L. 62. a. 

And if it be not preſented at the next court, it is void. Bid. 

[By ſpecial cuſtom it may be preſented at any ſubſequent court. 
Moore v. Moore, T. 1755, 2 Vezey, 596.) 

And it may be preſented at the next court, tho' the forrendewe 
dies before. R. 4 Co. 29. b. Bunting. 1 Rol. 501. I. 30. Co. L. 62. a. 

So, a ſurrender to two tenants, &c. may be preſented at the next 
court, tho' the tenants die before, it being proved that there was 
ſuch a ſurrender. 4 Co. 29. b. Bunting. R. 3 Bul. 216. 2 Cre. 403. 
1 Rol. 501. J. Zo. 

Unleſs the preſentment after the tenant's death be reſtrained by 
ſpecial cuſtom. D. 3 Bul. 218. 

The whole ſurrender ought to be preſented ; for if it was upon 
condition, and the condition is omitted, the whole preſentment is 
void. R. 4 Co. 25. Kite. 

But by ſpecial cuſtom, that the ſurrender be preſented within 2 
year, it is ſufficient, if it is preſented within the year, tho? it be not at 
the next court. Adm 3 Bul. 215. 

Or, that it be preſented at the next court, or within a year, or at 

the next court after the year. Semb. 5 Co. 84. Cro. El. 668. 

So, a cuſtom, that the preſentment be, of a ſurrender to the uſe 
of a will, at the next court after the death of the ſurrenderor, is 
good; though it be not at the next after the ſurrender made. Adm. 
per Holt, at the AſJizec, 3 Ann, inter Stint and Blunt. (Vide Godb. 143.) 

So, the preſentment of a ſurrender to the uſe of a will, at the next 
court after the death of the ſurrenderor, tho? it be not the next after 
the ſurrender made, is good, without a ſpecial cuſtom. Semb. by the 
general exfreſſions of Co. L. 59. 6. 1 Rol. 50 1. J. 35. Per Wiſeman, 
28 El. Per Lechmere, at the Aſſizes, 4 Jul. 4 W. & M. inter Car- 
bender and Ion, at Chelmsford. Dub. per Holt, at the Aſſizes, 3 Ann. 
enter Stint and Blount. 

. So, a ſurrender upon valuable conſideration, if it be not preſented, 
{hall be aided againſt a voluntary diſpoſition to another. R. Ca. Ch, 
I71, 

So, an agreement to ſell or mortgage for money, tho' there be no 
ſurrender. Bid. 
L 3 (F 11.) 
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(F 11.) I whom the eftate is till preſentment.) After a ſurrender 
the eſtate remains in the ſurrenderor till preſentment. R. Cro. 2 
349. R. 2 Cro. 403. 3 Bul. 218. R. Cre. Car. 283. 1 Rol. 502. I. 28. 

And till admittance. D. Cro. El. 349. R. Cre. Car. 283. Adm. 

Lev. 385. 

0 For — * paſſes till preſentmept or admittance. 2 Cre. 43. 
3 Bul. 238. 

And if the ſurrenderor dies before admittance, it deſcends to his 
heir. K. Cre. El. 349. K. 2 Cro. 403. 3 Bul. 217. R. Cro. Car. 
283. D. 1 Vent. 261. | 

And the ſurrenderor, before preſentment. of the firſt ſurrender, 
may again ſurrender to another. R. Cro. Car. 283. 1 Rol. 500. J. 5, 
* 306. | 

And if he ſurrenders to A. and his heirs, and before preſentment 
again ſurrenders to A. for life, and at the next court both ſurrenders 
are preſented, and A. is admitted upon the ſecond, he ſhall have it 
only for life. R. 1 Rol. 499. J. 55. Lane, 99. 

* if a copyholder ſurrenders to A. for life, and afterwards to. the 
-ufe of his will; the fee remains in the ſurrenderor, and not in the 
lord. R. 4 Co. 23. a. Fitch, Cro. El. 442. 349. 

And the ſurrenderor may afterwards ſurrender to another in fee. 


4 Co. 23. a. Cro. El. 442. 
(F 12.) When a Surrender may be 3 


So, a ſurrenderor may revoke a ſurrender made without valuable 
conſideration, before preſentment. Kit. 82. Dub, per _ 2 | 
inter Stuit and Blount. | 

So, after preſentment, before admittance. Kit. 82. 

And the revocation may be by parol. 

Go a ſurrender made by a woman whenfſole, to the ale of her will, 
is reyoked, or at leaſt ſuſpended by another marriage. ts | 628. ] 


(F 13.) When not. 


But a ſurrender upon valuable conſideration cannot be revoked, 
Kit. 82. 

| So, if a copyholder makes a ſurrender to A. and aſterwards to B. 
and both are preſented at the next court; A. ſhall be admitted. R, 
Cro. Car. 283. 1 Rol. 500. J. 10. 

So, if B. was admitted upon the ſecond ſurrender, and then the 
former ſurrender to A. is preſented at the next court, and A. is ad- 
mitted ; he ſhall avoid the admittance of B. Seb. Cro. Car. 284. 
cited fo per Pollexfen, Pol. 50. 

So, if a ſurrender be for a mortgage, and before preſentment the 
ſurrenderor becomes bankrupt ; it ſhall be preferred to the aſſignee 
of the bankrupt. Sal. 449. (Vide 2 Ver. 564.) 

Tho' the ſurrender never was preſented, it ſhall be preferred i in 
equity; for it is a lien upon the land. R. ou Copper, Sal. 449. 
{1 P.W.280.] 

And if the ſurrender is preſented at the next court, tho' there be 
no admittance upon it, the land is bound, ſo that all meſne acts hall 
be avoided. R. Cro. Car. 284. 

As if a copyholder, where by r the wife ſhall 8 — 
npn, 
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bench, ſurrenders to 4., and the ſurrender is preſented, and then he 
dies, and A. is afterwards admitted; he ſhall avoid the free-bench, 
for his admittance has relation to the ſurrender. KR. 3 Lev. 38 5 


(F 14.) How a Surrender operates. 


[The ſame conſtruction of words muſt take place as in other law- 
eonveyances ; and the intent of the party 1s not ſufficient, as in a 
will. 1 P. V. 16. Suton v. Stone, M. 1740, 2 Atkyns, 101. Lovel v. 
Lovel, M. 1743, 3 Atkyns, 11. 3 T. R. 473.] 8 

[Therefore, where a copyhold was ſurrendered to the. uſe of baron 
and feme for their lives, et heredum et aſſignatorum of the ſaid baron 
and feme, and for default of ſuch iſſue, to the right heirs of A,, this 
was held to be an eſtate in fee, and not an entail in the baron and 
feme. 1 P.W. 71.) | | 

CA. ſeiſed in fee ſurrenders to the uſe of B. his future wife, and the 
heirs of their two bodies, for default to the right heirs of 4. She 
takes eſtate for life with contingent remainders to the heirs of their 
wo bodies. Frog morton v. Wharrey, T. 10 G. 3. and M. 11 G. 3. 
3 Will. 125. 144. ] | 1880 

[Surrender is the conveyance of the ownerſhip of the eſtate : ad- 
miſſion only form, and relates back to the ſurrender. Roe v. Griffiths, 
. 3. 4B. M. 1002} - | | 

Nothing paſſes by a ſurrender, but what is ſufficient to ſupply the 
uſe limited; and when the ce//uy que uſe is admitted, he ſhall be in 
by the ſurrenderor, not by the lord. Co. L. 59. 6. . 

And therefore, if a copyholder ſurrenders for liſe, or in tall, the 

fee remains in him. D. Cre. EI. 442. : Rf 

And if a copyholder ſurrenders to A. for life, nothing paſſes but 
what is ſufficient to ſupply the eſtate for life ; and when A. dies, the 
reverſioner ſhall have the reverſion without any fine for re-admit- 
tance. Per Ch. J. 9 Co. 107. a. M. Podger, 1 Rol. 504. 1.8. R. Cre. 
Car. 205. Per Wray, 1 Leo. 175. | 

But if a huſband ſeiſed in right of his wife for life, with remainder 
over, ſurrenders to A. for life, who dies in the life of the huſband; 
the lord ſhall have it ſor the life of the huſband ; ſor he has ſurren- 
dered his whole eſtate, and cannot have it again againſt his own grant, 

and the remainder he cannot have without a grant to him. Dy. 264. a, 
1 Rel. 504. I. 15. | | . 5 | 

So, if any copyholder only for life ſurrenders to A. generally, who 

dies after admittance ;z the lord ſhall have it during the life of his 
copyholder. R. 1 Rol. 504. I. 20. Cro. Car. 204. Jon. 229. 1 Sal. 
188, 189. Med. Ca. 68. | | | 

So, if a copyholder for life, with remainder over in fee, ſurrenders 

to A. Cont. per Nerth, 1 Mod. 200. Acc. 2 Rol. 794. I. 35. 
And if the remainder be contingent, a ſurrender by a copyholder 

for life to another in fee, does not defeat the remainder. S$emb, 
. 2 Rol. 794. 1.45. Vide ante, (D 1.) | 

When a man ſurrenders to the uſe of his will, he has the whole 

copyhold and intereſt in himſelf. Vide ante, (F g.) | 
5 And therefore, if a copyholder ſurrenders to the uſe of himſelf for 
1 life, and afterwards to his ſon for life, and afterwards to the uſe of 
| his will, and does not make a will, but afterwards ſurrenders to A. 
and his heirs ; the ſurrender to A. is good. R. Cro. Fl. 442. 
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So, if he makes a will, and deviſes to A. for liſe, and afterwards to 
B. in tail, and ſays nothing of the fee; it deſcends to the heir. R. 
Cro. El. 148. : 

So, if a copyholder ſurrenders to ſuch uſe as the lord ſhall name, 
who limits it to A. for life; the fee reſults to the copyholder. R. 
Lit. 26. 5 

If a copyholder in reverſion, or remainder, expectant upon an eſtate 
for life, ſurrenders to him, who has it for life, for his life, and after. 
wards to himſelf and his wife in fee; this operates to them by way 
of a preſent eſtate, and not as a remainder. R. 1 Sand. 151. 1 Sid. 

50. 
If a copyholder ſurrenders to himſelf for life, and afterwards to A. 
in tail, and afterwards to his own right heirs ; his heir takes the fee 
* deſcent. 1 Leo. 101, 102. 

But if he ſurrenders to A. for life, and afterwards to his own right 
heirs ; ; his heir takes by purchaſe. R. 1 Leo. 102. 

If a ſurrender be to A. for life, and afterwards to the heirs of the 
body of A. by her huſband begotten ; it is a tail executed in A. Per 
Coke, 1 Rol. 239. 

If it be tothe wife for life, and afterwards to the right heirs of the 
huſband and wife, and the huſband enters; he {hall be ſeiſed of a 
moiety in right of his wife in fee ; for the remainder will be executed 
for a moiety. R. 3 Leo. 4. 

[If A. ſurrenders copyhold to his brother B. till C., fon of D., bro- 
ther to A., attains twenty-one, and after ſuch age to C., his ere and 
aſſigns; and an agreement is indorſed, that B. is to Ss the rents 
till C. attains twenty-one, and then to account to him for the ſame, 
but not before: and A. dies without iſſue, C. dies an infant without 
iſſue, or brother or ſiſter born at his death, and B. is heir at law to 
A. and C., and dies; the heir at Jaw of B. ſhall take the premiſes, 
and ſhall not account for the profits. Lovel v. Lovel, M. 1743, 
3 Atkyns, 11.) 

[A ſurrender to the uſe of a ill operates on the eſtate only which 
the ſurrenderor has at the time. Dee v. Cowling, B. R. M. 35 Geo. 3. 
6 T. R. 63.] 

[Therefore if a copyholder, having an eſtate pur auter vie, ſurren- 
der all his cſtate in poſſeſſion, remainder, or expectancy, to the uſe of 
his will, and afterwards take the fee by deſcent, and then diſpoſe of 
the fee by will, the fee does not paſs. Vid. 


(g) Admittance. 
(G 1.) What may be done before Admittance. 


T heir may take the profits, have treſpaſs, ſurrender, &c. be⸗ 
fore admittance. Vide ante, (D 2.) 

The aſſignee of a copyhold, upon the ſtatute of bankrupts, has an 
eſtate in him before admittance. R. Cro. Car. 569. Jon. 451, 2. 

And he ſhall avoid all meſne acts, between the aſſignment and ad- 
mittance, for when he is admitted, it has relation to the bargain and 
ſale; and therefore if the bankrupt afterwards dies, and his wife is. 
2dmitted, the aſſignee after admittance ſhall avoid it. R. Cro. Cats 


569 
But by the A. 12 EI. 7. ſ. 3. Aſſignee of a copyhold ſhall not enter 
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or take the profits, till he hath agreed with the lord for his fine, who 


at the next court ſhall admit him tenant. 
If by cuſtom the wife has free-bench, 


year, before admittance. Hob. 181. R. 1 Rel. 502. J. 10. 
So, if the lord refuſes admittance, the copyholder ſhall have all 


actions, as if he was admitted. Per two F. Hob. 181. 
But a ſurrenderee cannot enter and take the profits, before 
tance. R. Cro. El. 349. | 


Nor after preſentment o 


128. 


Nor have a 


1 Brow. 143. 
Nor ſhail he be ſworn on the homage. Kit. 87.6. 


[The ſurrenderor, before admittance, is conſidered as a truſtee for the 
ſurrenderee, and as between them admittance is not neceſſary. to 
maintain an ejectment; becauſe the title to copyhold lands relates back 
from the time of the admittance to the ſurrender, and therefore, the 
ſurrenderee may recover in ejectment againſt the ſurrenderor on a de- 


miſe laid between the times of ſurrender and admittance. 
Rep. 600.] ; | 

[But whether the ſurrenderee, 
the lord of a ſtranger? Quære. Id. ibid.] 


ſhe ſhall ants and leaſe for a 


admit - 
f a ſurrender to him. Per tuo J. Poph. 


n action. Cre. El. 349. 


Nor make a ſurrender. R. Tel. 145. Per two J. Poph. 128. R. 


1 Term 


before admittance, can recover againſt 


Tho' a ſurrender be by a copyholder to his youngeſt ſon, he can 


do nothing before admittance. 


R. Lane, 20. 


So, where there is a cuſtom of Borough-Engli/h, if the father ſur- 
renders to him and his heirs and dies, and the youngeſt ſon enters; 
the eldeſt ſon cannot enter before admittance. R. 1 Rol. 502. J. 20. 

So, where by cuſtom a copyholder for life thall name his ſucceſſor, 


the nominee cannot enter before admittance. 


Per Coke, 2 Bul. 


338. 


So, by cuſtom, the ſurrenderee ſhall not be admitted till proclama- 
tion that the next of blood, or he who has land adjoining Eaſtward, 
comes, and he pays all that the ſurrenderee ſwears he ought to pay 
with his coſts, he ſhall be admitted, and not the ſurrenderee. Kit. 


102. 6. 


Yet if the ſteward refuſes to admit a ſurrenderee, he may enter 
and plead, in defence of his title, to the ejectment by the lord, with- 


out admittance ; for the lord is 
Yel. 16. R. Hob. 181. 


Every copyholder o 


Pl. Com. 529. b. 


(G 2.) When neceſſary. 
ught to be admitted tenant to his copyhold. 


party to the wrong. Semb. per four F. 


But till preſentment of the death, and proclamation thereupon, the 


heir need not be admitted. 


1 Leo. 100. 


3 Leo. 221. 


And if the heir upon proclamation does not come to be admitt , 


the lord ma 
I Len, 63. 


y ſeize guouſq; he comes without a ſpecial cuſtom. D. 


| [If copyhold ſurrendered to the uſe of will is deviſed to ſix perſons, 
and one offers himſelf to be admitted, and the lord refuſes, he can- 
not ſeize guouſque; he ſhould admit him, and then proceed for his 


whole fine. Roe v. Hutton, P. 3 G. 3. 2 Wilf. 162.] 


And 
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And by ſpecial cuſtom, if he comes not after three proclamations, 
at three ſeveral couits, the lord may ſeize it as forfeited. Adm. 8 Co. 


But not without ſuch cuſtom. R. 1 Lev. 63. 

Or, if he does not come within a year and a day. Pl. Com. 372. a. 
S8o, a cuſtom, that he to whoſe uſe a ſurrender is made ſhall come 
to be admitted after three proclamations, otherwiſe his land ſhall be 
forfeited, is good. R. 1 Rel. 568. J. 20. Ney, 42. Adm, 3 Med, 
221. | | 
Yet, the proclamation ought to be, that he come to be admitted to 
ſuch copyhold, ſpecially named; for it is not ſufficient that he come 
to be admitted, generally. Dub. 1 Lev. 63. | 

But a cuſtom to ſeize as forfeited, for not claiming to be admitted, 
does not bind the heir, if he was beyond ſea, nn compos, or in priſon 
at the time. R. 8 Ca. 100. 2 Cro. 226. Per three J. 2 Cro. 101. 
KR. God. 268. | | 

Or, if he was an infant. R. 8 Co. 190. 1 Leo. 100. R. 3 Lee. 
221. Per four J. Coke cont. 2 Cro. 226. R. in C. B. and offirmed 
by three F. in Error, 3 Mod. 223. Sho. 31. 1 Sal. 386. Carth. 44. 

But he may forfeit quouſq; he be admitted, though an infant. Per 
Williams, 2 Cro. 226. Per Holt and admitted per Eyre, if there be a 
ſpecial cuſtom for it, but Dolbin cont. 3 Med. 223. 1 Sal. 386. 8 

And if he be within the realm at the time of the deſcent, though he 
goes out before proclamation, he ſhall forfeit. Adm. 2 Cro. 101. 


(G 3.) When not. | 


If a copyholder ſurrenders to A. for life, who dies, he ſhall have it 
again without re-admittance. Vide ante, (F 14.) : 

So, if a copyholder makes a leaſe for years by licence, and the leſſee 
dies, his executor needs no admittance. R. Mo. 128. 

So, if there be a copyholder for years who dies, his executor needs 
no admittance. R. Me. 128. D. 1 Lee. 4. Ei og, 

So, if huſband be admitted with his wife, where by cuſtom he ſhall 
be tenant by the curteſy; if the wife dies, the huſband need not be 
Te-admitted. 1 Leo. 4. : 3 
So, the admittance of tenant for life, is an admiſſion of him in re- 
mainder ; fo that the lord does not loſe his fine. 4 Co. 22. 5. Brown. 
R. 4 Co. 23. a. Fitch. Cre. El. 504. 662. Dub. 1 Rol. 50g, T. R. 
Ho. 358. 465. R. 2 Cro. 31. R. 1 Vent. 260. | 

50, the admittance of a copyholder for years, is an admittance of 
him in remainder, aſter the years. R. 1 Vent. 260. R. 1 Mod. 120. 


(G 4.) What ſhall be an Admittance. 


Any words, which ſhew that the lord accepts him for his tenant, 
are ſufhcient. 

So, if the lord, having notice of a ſurrender, accepts rent of the 

' ſurrenderee, it is an admittance in law. R. 1 Nel. 505. J. 26. 

Though the acceptance be out of court. 1 Rol. 5og, J. 27. 

But it is neceffary that the ſurrender be preſented before the ac- 
ceptance. R. 2 Cro. 403. 3 Bul. 219. | | 

So, if a ſurrenderee at another court makes a ſurrender in court 


for the allowance by the lord to make a ſurrender, amounts to an ad- 
AY ; mittance. 
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mittance. Dub. 38 EI. R. 41 El. 1 Rel. 505. J. 20. Dub. 3 Bul. 

o. | 
"But there ought to be an expreſs acceptance of a certain perſon 
which amounts to an admittance ; for if a ſurrenderee, before his ad- 
mittance, ſurrenders to A. who is admitted, it does not amount to an 
admittance of the ſurrenderee. R. Tel. 145. 1 Brow. 143. 

So, if a ſurrender be to the uſe of B., and the ſteward inrols it, and 
gives him a copy of it without more, it is no admittanne; for it ought 
to be an act done. R. Bridg. 82. Poph. 127. 5 

Joint-tenants take per my & per tout; and the admittance of one of 
ſeveral joint-tenants ſupplies the whole tenure to the lord; but it is 
otherwiſe in the caſe of parceners. Per Lord Kenyon C. J. Tarrant v. 


Hellier, B. R. E. 29 Geo. 3. 3 T. R. 165. 


(G 5.) When it ſhall be. 


The lord may admit before a ſurrender is preſented. R. 1 Roh 
$02: 30. > | 

But the heir is not bound to be admitted till the death of his an- 
ceſtor is preſented, and proclamation made for his admittance. 4 Leo. 


31. | 
(G 6.) By whom it ſhall be. 


Every lord having poſſeſſion of a manor by right, or by wrong, may 
make admittances. Vide ante, (C. 3, 4.) w | 
And every ſteward having colour of authority. Vide ante, (C S.) 


( 7.) In what Place. 


The lord may make an admittance in court. 
Or, at any place out of court, and out of the manor. X. 4 Co. 
6. b. 5 
So, the ſteward may make an admittance out of court, at any place 
within the manor, as well as in court. 1 Rol. 505. J. 15. | 
But not out of the manor. R. 4 Co. 26. 6. 
Unleſs where, by cuſtom, the court has been held out of the manor. 
Cro. Car. 367. Videpoft. (R 4.) | 


(G 8.) By Attorney. 


The lord may admit a copyholder by attorney, as well as in perſon. 
R. 9 Co, 76. 1 Rol. 505. J. 5. 10. 
But the lord may refuſe to admit by attorney; becauſe his tenant 


ought to do fealty, which he cannot by attorney. 9 Co. 76. 1 Rol. 


505. J. 5. | 
(G 9.) How it ſhall be made. 


An admittance ought to be purſuant to the ſurrender ; for the lord 
is only an inſtrument, and the ſurrenderee, when admitted, is in by 
the ſurrenderor. R. 4 Co. 27. 6b. Taverner. 4 Co. 28. b. Weſtwick. 

And therefore, if a ſurrender be to A. for life, and he is admitted 
to him and his heirs ; he has it only for life, the reverſion being in 
the ſurrenderor. E. 4.Co. 29. ö. Bunting, R. 1 Rol. 504, I. a. 
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mittance; the lord may admit the heir. 1 Rol. 504. J. 40. | 
3o, if a ſurrender be to A., remainder to B., and A. dies before pre- 
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If a ſurrender be to A., and A. and his wife are admitted, it is void 
to the wife, without a ſpecial cuſtom. R. 4 Co. 28. ö. Weſtwick. * 


So, if a ſurrender be to A., and he and a ſtranger are admitted 
it is void to the ſtranger, and the whole veſts in 4. 4 Co. 28. 5. 
So, if a ſurrender be to A. and B. for life, remainder to the heirg- 


of the body of B. and the ſurrenderor, and A. and B. are admitted in 
fee; they have it only for life. | R. 1 Nol. 438. | 
So, if a ſurrender is abſolute, and the admittance upon condition; 
he has it abſolutely. 4 Co. 28. b. | 
So, if a ſurrender 1s of ſuch and ſuch copyholds, and the admittance 
is to all copyholds of the ſurrenderor; nothing veſts but the parti- 
culars mentioned in the ſurrender, R. Dy. 251.6. 1 Rol. 504. J. 45. 
So, if a ſurrender be to A. and his heirs; and A. dies before ad- 


* 


ſentment of the ſurrender B. ſhall be admitted. R. Dy. 25 1. a. 1 Rol. 


504. J. 35. | f ; 
So, if a ſurrender be to A. for years, remainder to his right heirs; 


the admittance of A. will be the admittance of the heir, ſo that if he 


dies, ſuch admittance of the heir makes a pg fratris. R. 2 Lev, 


107. 


(G 10.) The Lord compellable to admit. 
If the lord refuſes to admit, he ſhall be compelled in Chancery. R. 


2 Cro. 368. Per Dodd, 2 Rol. 274. [Cary, 3.] 


So, if a ſurrender be to the lord, who is dominus pro tempore, and 


then his intereſt determines ; the lord paramount ſhall be compelled to 


make an admittance thereupon. Co. L. 59. 6. 5 


But an action upon the caſe does not lie againſt the lord, if he re- 


fuſes to admit; for there is no remedy but in equity. R. 2 Cre. 
368. 1 Kal. 108. J. 20. 30. 2 Bul. 337. | 


[If the lord of a manor refuſe to admit a ſurrenderee, on account 


of a diſagreement about the fine to be paid, B. R. will grant a man- 


damus to compel the lord to admit, without examining the right to the 


fine. 2 Term Rep. 484. Vid. infra, (H 1.) | 

[But they will not grant a mandamus to admit a copyholder by de- 
ſcent, becauſe, without admittance he has a complete title againſt all 
the world but the lord. 2 Term Rep. 198.] 


So, if by cuſtom, the lord ought to admit to a copyhold whom the 


copyholder names for his ſuceeſſor, and the lord refuſes, an action 
upon the caſe does not lie. R. Mo. 842. R. 2 Cro. 368. 2 Bul. 


337. 1 Rel. 125. 195. 
: (G 11.) Of what Effect it ſhall be. 


If a man be admitted to a copyhold upon a void preſentment, he 
has thereby the cuſtomary eſtate and title to the poſſeſſion, and is 


capable of a releaſe from him who has the right. R. 4 Co. 25. Kite. 


1 Rol. 504. J. 50. . 
But if he enters upon a copyhold of a manor in the hands of the 


king, he has no intereſt, but poſſeſſion againſt a ſtranger. R. 3 Leo. 


221. Vas. | | 
So, if a copyholder in remainder enters upon a copyhold for = 
1 N 5 6 
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he has not the cuſtomary intereſt for life, but is a diſſeiſor; and if he 


ds ſurrenders, it avails nothing. R. 1 Med. 199. 
n leaſes for years, and afterwards ſurrenders two 
parts of the reverſion, the ſurrenderee, being admitted, ſhall diſtrain 
for two parts of the rent, without 4ttornment or notice; for the ſur- 
render is notorious. R. Ray. 18. R. Hob. 177. ö 


(H) Fine. 
1 | (H 1.) When due. | 
B* cuſtom, a fine ſhall be paid to the lord npon every alteration 


of his tenant : and therefore, if a copyholder in fee dies, a fine 
is due to the lord upon admittance of the heir. Co. L. 59. ö. Kit. 
I22. da. | 


[But the lord is not entitled to the fine till after admittance. 2 Term 
Rep. 485. Vide ſupra, (G 10.)] "Ee | 5 

And if the heir dies before admittance, it ſhall not prejudice the 
lord as to his fine. | C7 5 

Or, if he ſurrenders before admittance. 4 Co. 22.6. 

[But if copyholder ſurrenders to the uſe of his will, and by will 
orders and directs two truſtees to make ſale of his copyhold, and apply 
the money to certain purpoſes; they may ſell without being admitted, 
and the lord ſhall admit the vendee, and have but one fine. Helder 


v. Preſlen, P. 9 G. 3. 2 Will. 400.) 


[So if a copyholder covenant to aſſign and ſurrender to B., which 


covenant is preſented by the homage, but before any ſurrender, B. 


aſſigns his intereſt to C., to whom the copyholder ſurrenders; C. has 
a right to be admitted on the payment of one fine. 2 Term Rep. 484. 
So, if a copyholder makes a ſurrender, a fine is due upon admit- 

tance of the ſurrenderee. C9. L. 59. 5. Kit. 122. a, 

So, if a wife, by cuſtom, has the whole or, part of a copyhold for 
her dower ; upon her admiſſion a fine ſhall be paid. Kit. 123... 

But half a fine is commonly taken; but that is according to the 
cuſtom of the manor. Lid. „ | 

So, if a ſurrender be to A. by way of mortgage upon condition; 
aſter the condition broken, the lord ſhall compel A. to be admitted, 


and pay a fine, though A. will renew the ſurrender. Dub. 2 Ver. 


367, 8. en. 3 | 
So, if a ſurrender be to A. for liſe, and afterwards to B. for life, 


and afterwards to C. in fee, a fine is due for them in remainder ; for 


tho the admittance of A. is an admittance of them in remainder, yet 
it ſhall not prejudice the lord for his fine. D. 3 Co. 22. Brown.  R. 
4 Co. 23. Finch. Cont. per Poph. 1 Rol. cog. I. co. R. cont. Mo. 
358. 465. D. acc. 1 Vent. 260. Per Kit. acc. but others cont. Kit. 
122. b, R. 1 Med. 120. 


And the lord may ſet a fine for the particular eſtate, and another 
for the remainder. D. 1 Vent. 260. 


But there ought to be a ſpecial cuſtom, otherwiſe a fine is not due 


for a remainder. Per tw» J. 3 Lev. 308. Per du J. Cro. El. 504. 


_ if another fine is ſet for a remainder, it is only half. Lit. 
122. 3. | | 


And it need not be paid till the remainder comes into poſſeſſion. 
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If a copyhold be granted to A. for years, who dies during the 
term ; the executor ſhall be admitted, and pay a fine. Per Weſton, 


Þthers cont, 3 Lec. 9. [Acc. 1 Bur. 206. 218.] 
So, by cuſtom, a tine may be due upon the death of the lord. Cs, 


L. 59.6. | | 
But not upon the alienation of the lord; for that would be unrea- 


ſonable. Did. 

In a manor where by cuſtom a general fine is due from all the 
tenants, on the death of the laſt admitting lord; huſband tenant for 
life by virtue of marriage-ſettlement is entitled to the fines on the 
death of his wife, the laſt admitting lady. D. Somerſet v. France, 
AV. 12 G. Str. 654. Fort. 41.] | | 

But if two or three are admitted together, one fine only is due; 
for they make but one tenant. Kit. 122. a. hg 
80, if a ſurrender be to huſband and wife, and the heirs of the 
huſband, there is but one fine due upon admittance of the huſband 
and wife. id. 

So, if a copyholder ſurrenders to himſelf for life, and afterwards to 
B. and his heirs, and dies before the next court : B. ſhall pay but one 
fine upon his admittance. Kit. 122. 6. | 

So, upon a common recovery, there ſhall be but one fine paid ; for 
the recoverors are in the pg, and pay no fine. Bid. 

So, if a copyholder for life and he in reverſion, or remainder, join 
in a ſurrender, the ſurrenderee ſhall pay but one fine. Kit. 123. a. 

So, if there be no new tenant, no fine ſhall be paid : and there- 
fore, if a copyholder ſurrenders to A. for life, who dies; the ſur- 
renderor ſhall pay no fine to be re-admitted. 9 Co. 107. 1 Rel. 505. 
' & 498. | | 
50, if one joint-tenant dies, the ſurvivor ſhall have the whole, 
without paying any fine to be admitted. Kit. 122. a. | 

So, if a ſurrender be upon condition, and the ſurrenderor enters 
for the condition broken; he ſhall not pay any fine. Kit. 123. a. 
If a woman has a copyhold for the nonage of her ſon, and takes a 
huſband, and dies before her ſon is of ſull age; the huſband ſhall 


have it without a new fine. Per tw9 J. 3 Leo. g. 


(H 2.) When to be ſet, and how. 


No fine ſhall be impoſed till admittance. 1 Rol. 506. A. for the 
admittance is the cauſe of the fine. R. 4 Co. 28. a. Hubbard. D. 


1 Vent. 260. . 
If a copyholder holds ſeveral copyholds, by ſeveral ſervices, there 


ought to be upon every one a ſeveral fine. R. 4 Co. 27, 8. Hubbard, 


for he may pay one and forfcit ſor the other. Bid. Cro. El. 179. 


Mo. 622. | 
So, if all the ſeveral copyholds are ſurrendered to one zenend” per 


antigua ſervitia ; for the tenures remain ſeveral, and the fines ought 


to be ſeveral. R. 4 Co. 28. a. Hubbard. | 


[One groſs fine cannot be aſſeſſed on the admiſſion to ſeveral copy- 
hold tenements; and if it be ſo ſtated in the declaration in an action 
for the fine, it is error, and not cured by verdict, Doug. 722.]J ] 


(H 3.) Fine certain. 


A fine may be certain, by cuſtom. Co. L. 59.b. 1 
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If che cuſtom allows for a fine a year's value of the land, it is 
good; for the value is ſufficiently certain, and triable by a jury. R. 
3 Lev. 285. 3 Med. 133. Carth. 13. 

So, a fine of one penny for 100 acres or more, is good. Kit. 103. a. 

So, 6s. 8d. for every meſſuage, cottage, or toft, or every acre of 
land, tho' as much be paid for one as the other. Kit. 103. a. | 

So, a fine at the will of the lord for the firſt purchaſe, and nothing 
aſterwards. Kit. 103. b. | 

If the lord demands a fine certain, it is no evidence of its uncer- 
tainty, that he has paid leſs; for the lord may take a leſs ſum. D. . 
2 Bul. 32. D. cont. per Richardſon, Lit. 252. | 

Otherwiſe, if he has paid more. D. 2 Bul. 32. | | 

If a jury find a fine certain, Chancery will decree it to be an uncer 


tain fine upon examination of the rolls. D. Lit. 252. | 
If a fine certain hath. been paid from the time of H. 6. and it ap- 


pears by the roll to have been uncertain before; it is not a fine cer- 
tain. Godb. 265. | | | 

A fine certain ought to be paid immediately. 4 Co. 28. a. Hub- 
bard. Cre. El. 779. Mo. 623. | | . 


(H 4.) Fine uncertain. 


F So, ſometimes a fine, by cuſtom, is uncertain, and arbitrary. Cz. 

or, by cuſtom, may be aſſeſſed by the homage, where the lord 
does not agree. Noy, 2, 3. | | 

But tho? it is uncertain, it ought to be reaſonable; otherwiſe the 
copyholder is not compellable to pay it. Co. L. 59. b. R. 4 Co. 27. b. 
Hubbard. 1 Rol. 507. I. 25. R. Mo. 622. Cro. El. 779. R. Co. 
Ent. 647. c. | 

Whether a fine be reaſonable or not, ſhall be determined by the 
juſtices upon the circumſtances appearing in the caſe. Cz. L. 59. b. 


K. 4 Co. 27. b. Hubbard. Mo. 623. 


And therefore, if an action be brought againſt a copyholder by the 
lord, it ſhall be referred to the court upon demurrer. 4 Co. 27. a. 
Co. Ent. 647. c. ; | | | 

Or, the defendant may plead, not guilty, and upon proof of the 
value of the land, and other evidence, the court will judge. 4 Co. 
27. a. Hob. 135. Co. Ent. 647. c. | 

For, if a copyholder prays a mitigation, it does not conclude him, 
but that he may afterwards inſiſt on tlie unreaſonableneſs of the fine. 
1 Rol. 507. J. 30. I | | 

And there may be a cuſtom, that if the lord and ſurrenderee do not 
agree for the fine, the tenants ought to aſſeſs it. R. 1 Rol. 48. 

Yet if a copyholder brings treſpaſs againſt his lord, who juſtifies 


his entry for non-payment of a fine; it ought to be ſhewn on the part 


of the copyholder, that it is unreafonable. R. Hob. 135. | 

If the lord demands 5/7. upon admittance to a copyholder of 3os. por 
ann. it is unreaſonable. R. 1 Rl. 75. | | 2%. 

8o, if he demands for an admittance upon a deſcent, above two 
years value. Semb. 2 Mad. 230. But two years value is reaſonable. 
R. Ch. R. 464. Adm. 2 Bul. 22. [ Doug. 724. u. to 727. n. And 
the lord is not bound to make any deduHion on account of the land- 
tax. Doug. ibid. FEE 20, 


F 
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So, if he demands two years and a half rent for an admittance 
upon a ſurrender ; for one year and a half is ſufficient. R. Cra. 


Car. 196. 


Or, the value of two years for an admittance upon a ſurrender. R. 
Co. Ent. 647. c. | | | 

[Fines ſhall be ſet according to the preſent improved value, not ac- 
cording to the rent under a leaſe then ſubſiſting by licence of the lord. 
Halton v. Haſſell, P. 9 G. 2. Str. 1042. 

[On admiſſion to a manſion- houſe then unlet, (and which had con- 
tinued unlet for eighteen years, when action was brought, ) and a 
piece of land let at 7 J. per annum; 1501. being the fine paid at the 
laſt admiſſion, is not unreaſonable. Evelyn v. Chichefter, T. 5 G. 3. 
33. M.17179.] _ | | 

But if by cuſtom a fine is only due on the firſt purchaſe, and he 
and his heirs pay no fine forany land purchaſed there afterwards ; the 


lord may ſet what fine he pleaſes. Kit. 103. 6. 


(H 5.) When it ſpall be paid.) A copyholder need not pay an un- 
certain fine immediately, for he cannot know how much it will be; 
and therefore, if the lord does not limit a time for payment, he ſhall 
have a convenient time. R. 4 Co. 27. b. Hubbard, R. Cro. El. 779. 


Ms. 622. 


(H 6.) Remedy for a Fine. 


(H 6.) By action.] If a copyhblder refuſes payment of the fine, 
debt lies againſt him. Per two J. I Sid. 58. D. to be R. 2 Med. 
230. 232. Adm. and a declaration there in debt for refuſal of ſuch fine. 


| Lut. 597. Cliff. 244. Vide Ent. 176. R. per three J. Halt cont. 


3 Mod. 240. 3 Lev. 261. Sho. 35. 2 Vent. 175. 
So, by the executor of the lord. Adm. 3 Lev. 261, 
So, an indeb. afſumpfit. R. 3 Mod. 240. 3 Lev. 262. Per three J. 
Holt cont. Sho. 35. | | 4 
Uf a ſine is aſſeſſed on admiſſion of an infant, aſſumpſit would lie 
whilſt he is an infant; (Semb. per Yates J.) but certainly aſter he 
comes of age, and has renounced the eſtate, but confirmed the tranſ- 
action by enjoying. Evelyn v. Chichefler, T. 5 G. 3. 3 B. M. 1717. 
Dougl. 727.) | | | 
[Afumpfit lies againſt a ſteward for the exceſs of a fine obtained by 
coercion. Per Lord Kenyon Ch. J. Munt v. Stokes, B. R. H. 


32 Gee. 3. 4 T. R. 564.] 


(H 7.) By ſeiſure as forfeited.] And non-payment of a fine appa- 
rently reaſonable, upon demand, is a forfeiture of the copyhold. R. 
1 Kol. 807 J. 20. Vide poſt. (M 4.) 8 

Tho” he pretends that he does not know what fine is due, Sc. if 


ſuch pretence is merely groundleſs and covinous. Semb. Ray. 42. 


But if a fine is unreaſonable, refuſal of payment is no forfeiture. 
1 Rol. 507. I. 25. Vide ante, (H 4.) 
Or, if it was dubious, whether a fine was r-aſonable or not, tho 
it was adjudged reaſonable. D. 1 Rol. 507. J. 35. R. Ray. 4% 
2 Med. 231. . 
So, if it be dubious, whether a fine is certain or uncertain; a re- 
| 14 | ſuſal 
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tuſal to pay an uncertain fine, if he tenders the fine certain, is no for- 
feiture. R. 2 Cro. 617. R. Ray. 42. Semb. 2 Mod. 229. 

Vet if a day is appointed fof payment of the fine, and he does not 
appear to excuſe his default, tho' he tendered the fine certain at the 
time when it was aſſeſſed, it is a forfeiture. R. 2 Cro. 617. 
80, if it is dubious, Whether a fine be due or not, a refuſal is no 
forfeiture. R. 3 Lev. 30g. 
So, it is no forfeiture; if there was not a demand from the perſon 
of the copyholder at the time limited for payment of the fine, or after: 


Wards. X. Hob. 135. Semb: Ray. 42. Corit. Co: Ent. 647. d. Acc. 


2 Mod. 229. = f 2 3 
And if the lord juſtifies in treſpaſs for non-payment of the fine, he 
ought to ſhew a demand. R. Hob. 135. 1 en PENS 
But the demand may be by the ſteward, without authority in 
writing. R. 2 Mod. 229. 2 2 
So, it is no forfeiture, if there was not an expreſs refuſal. Co. Ent: 
647. Vide pot. (M 4.) | 28 | | 

. Or, if he refuſes before the time appointed for payment, if he pays 


at the time. Co. Ent. 647. d. 


Entry for a forfeiture ought to be by the lord, or another to his 
1 | | 85 5 | 5 
But an entry may be without precept from the ſteward. R. 2 Mod: 
229. ö 4 8 ? 

[Infants and ſemes coverts, being entitled by deſcent, or by ſur- 
render to the ute of a will, to be admitted to any copyhold, may, itt 
their proper perſons, or a feme-covert by her attorney, and an infant 
by his guardian, or, if he has no guardian, by his attorney, appeat 


at one of the three next courts for the manor of which the copyhold 


premiſes are parcel and offer themſelves to the lord or his ſteward to 

be admitted tenants. S. 9 G. 1: c. 30. . 1. | 
n default of which appearance, either in proper perſon, or by 

attorney or guardian, the lord or his ſteward, after three ſeveral 


courts duly holden, and proclamations regularly made, may nomi- 


nate and appoint, at any ſubſequent court, any fit perſon to be guar- 
dian or attorney for that purpoſe only, and by fuch guardian or at- 
torney, admit fuch infant or feme-covert, and on ſuch admittance 
may impoſe ſuch fine as might have been ſet, if ſuch infant had been 
of full age, or fuch feme-covert ſole and unmarried. I. Bid.] | 
[On ſuch admittance the fine impoſed may be demanded by the 
bailiff or agent of the lord, by a note in writing ſigned by the lord or 
his (ſteward, to be left with ſuch infant or feme-covert, or with the 
guardian of the infant, or huſband of the feme-covert, or with the 
occupier of the meſſuage, c. to which ſach admittance was made. 


[If the fine be not then paid, the lord may enter and receive the 


Profits of the copyhold till he be fatisfied, accounting for the over- 


plus to the infant or feme-coverts Id.) 
If the guardian of the infant or huſband of the feme-covert pay - 
the fine, they may reimburſe themſelves out of the rents of the copys 


hold, J 4. Vide pofti (M 4. )] 
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COPYHOLD: 
{EF 1.) A Copyholder ſhall alien only by Surrender. 


Copyholder has no other evidence for hi 
of the court- roll. 
And therefore he cannot alien by deed. 


Lit. S. 75. 


s tenements, but a copy 


Nor by will, without a ſurrender to the uſe of his will. Vide ante, 


Unleſs there be a ſpecial cuſtom, that be may demiſe without a 

ſurrender z for then it ſhall be good. R. Lit. 26. Adm. Cart. 71. 
[But equity will ſupply the want of a ſurrender of a copyhold, in 

caſe it be deviſed for the payment of debts, or to a wife or younger 


children. 


1 Brown. 273. 


be not ſuſficient, the copyhold ſhall alſo be liable. 


3 P. l. 322. 


2 P. W. 490. 
2 Brown. 325. 


3 P. N. 96. 322. 


1 P. V. 443. 


2 Veſ. 164. 582. 
[As to creditors, if one having lands, part freehold and part copy- 
hold, deviſe all his ren eſtate, or all his lands and hereditaments, for 
payment of debts, and die without ſurrendering to the uſe of his will, 
the ſreehold alone ſhall paſs if that be ſuſficient, but if the freehold 


1 P. W. 443. 


[But if he charge all his worldly e/ate with his debts, the copyhold, 
though not ſurrendered to the uſe of his will, ſhall yet be applied to 
the payment of the debts par: paſſiz with the freehold. 3 P. V. 96.] 

[If a copyhold be deviſed to a younger child, and no ſurrender to 
the uſe of the will, tho' by the ſame will there be other proviſion made 
for the child, yet ſuch copyhold being part of the proviſion will make 
it good, unleſs in a caſe where the eldeſt ſon and heir is totally diſin- 
herited ; and tho' the deviſe be of a copyhold to a ſecond ſon after 
the death of the eldeſt ſon without iflue equity will ſupply the want 


of a ſurrender. 


[And this ſhall be extended to a grand- child. 
2 ef. 582.) 


D. cont. 


3 P. N. 283.] 


Acc. 2 P. W. 61. 


[But it ſhall not extend to natural children, or couſins. 2 Veſ. 282. 
[So, an equity of redemption of a copyhold ſhall paſs by deviſe 


without ſurrender to the uſe of the will. 


3 P. V. 358. 


[A copyhold ſurrendered to the uſe of a will is not within the ſtatute 
of frauds, and therefore ſhall paſs by a will atteſted by two witneſſes 


or by one only. 


2 P. V. 258. 


2 Brown. 56.] 


[So, of an equity of redemption of copyhold lands. Acc. per Lord 
Hardwicke, Barnard, Ch. Rep. 12. 2 Atk. 37. 85 
But if the ſurrender be to the uſe of his 204¼ 4e be atteſted by three, 


witneſſes, a will not ſo atteſted will be void. 


Cont. 2 P. W. 261. 


Ambler, 684. 


So, if a copyholder be ouſted by diſſeiſin, he cannot releaſe by deed 
to the diſſeiſor; for he has not the cuſtomary eſtate upon which a re- 
leaſe may enure, and it would be a prejudice to the lord, who would 


loſe his fines and ſervices. 


R. 4 Co. 25. b. Kite. 


R. 1 Leo. 102. 


But if a man be admitted to a copyhold upon a void ſurrender; 
he, who has right, may releaſe his right by deed, and by this releaſe 
his right is extindt. R. 4 Co. 25. Kite. Co. L. G0. a. 

So, if a copyholder ſurrender upon condition, he may afterwards 
releaſe the condition by deed ; for it cannot paſs by ſurrender. R. 
2 Cro. 36. Vide 4 Co. 25. Kite. 


So, if a lord grants the i 


nheritance of a copyhold to 4. the 
4 


copy - 
holder 
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holder may releaſe by deed to A. and thereby extinguiſh his cuſtomary 
intereſt. R. 1 Leo. 102 Re | 

So, if A. and B. are admitted to a copyhold jointly, one of them 
may paſs his eſtate, by releaſe, to his companion. R. Win:h. 3. 

So, a copyholder may ſell or releaſe his copyhold to the lord, by 
deed. R. Hut. 65. 8 

[A recovery in C. B. is not good of copyhold lands; but of cuſtomary 
frecholds which paſs by ſurrender in a borough court, it may. 1 41. 


Ins, 474. Vide poſt. (L). 


(I 2.) But a Deſect of the Roll ſhall be ainended: 


If there be an omiſſion in an entry upon the roll, upon proof the 
roll ſhall be amended ; for the roll does not conclude the. copyholder 
to plead, or give in evidence the truth of the matter. R. 4 Co. 25. 
Kite. 

And therefore, if a ſurrender upon condition be preſented, and the 
condition is not entered upon the roll, it is not void; but the roll ſhall 
be amended. 16:4. | RET 

So, if the day of the court be miſ-entered upon the roll, it ſhall be 
amended upon evidence, and ſhall not prejudice. R. 1 Leo. 290. 


% 


(K) What a Copyholder ſhall do; by Cuſtom, 
Fs © (K 1.) Shall be Tenant by the Curteſy. 


HAT a copyholder may, or ought to do, and what not, the 
cuſtom directs. Co. L. 63: a. | | 
And therefore, by ſpecial cuſtom, the huſband may be tenant by - 
he curteſy of a copyhold, which he has in right of his wife, Adm. 
2 Leo. 208. 1 Aud. 19% | | 
But the cuſtom ſhall be taken ſtrictly, and therefore, tho' the 
huſband of one, who had a copyhold at the time of the marriage, ſhall 
be tenant by the curteſy, yet he {hall not, if the copyhold deſcends 
during the coyerture, R. 2 Leo. 109. 208. [Vide 1 P. V. 69. per 
two J. co, ft.] „ wy 


K 2.) Shall have Dower. | | 
So, by ſpecial cuſtom, the wife may have all the land of her huſ- 
band, after his death fot dower, or free-bench. 3 Lev. 385, Lit. 
8. 37; - | | 
7 ö ree- bench is a widow's eſtate in ſuch lands as the huſband gies 
ſeiſed of ; not that he is ſeiſed of during the coverture, as dower is. 
Godwin v. Winſmore, H. 1742. 2 Atkyns, 525. Vide Coup. 481.) 
[Therefore, where by the cuſtom a tenant for life of three lives 
had a power of ſurrendering the whole eſtate, and by licence from 
the lord demiſed by way of mortgage for 99 years, this was held to 
defeat the widow of her free-bench, though only one iuſtance of a 
leaſe by licence was given in evidence, Coup. 48 f. 
[If a man before marriage ſettles on his wife part of his real eſtate 
for jointure, in bar of all dower which ſhe may claim out of any 
lands, tenements, meſſuages, and hereditaments, of which he is or 
mall be ſeiſed, of freehold or 3 3 ſhe cannot claim her ar | 
W tE  _ML2A enc 
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bench in copyholds purchaſed afterwards. Walker v. Walker, M. 1747. 
1 J. ezey, 54. 

Or, a moiety, or third part of bis land. Cv. L. 33. b. 

Or, only the fourth part of his land. Bid. 

Or, the whole, or a moiety, dum fola & caſta vixerit. Kit. 105. 

Or, during her widowhood, Heb. 185. Nax, 2. 

Or, a woman being eſpouſed when a virgin, ſhal} have all the land 
whereof her huſband dies ſeiſed. Kit. 102. a. 

Or, the wife, by cuſtom, ſhall have a third part of the rent of her 
huſband's land, and not the land itſelf for her dower ; as, at Buſh. 
Lit. 102. 6. | 
So, by cuſtom, the wiſe ſurviving ſhall have the fee, and the huſ- 
band e converſo. Noy, 2. 

And ſometimes the wife, by cuſtom, ſhall be admitted to her 
dower, after the death of her huſband. Vide Kit. 123. a. 

And ſhall pay a fine. Vide ante, (H 1.) | 

Sometimes ſhe ſhall have it without admiſſion, as an excreſſence 
from the eſtate of her huſband. Hob. 181. 

But a cuſtom, that the wife ſhall have dower aſſigned by the ho- 
mage; without the anſwer of the terre-tenant, or a plaint, or proceſs 
againſt him, is ill. Kit. 103. 6. 

Or, that the wife ſhall have dower aſſigned of the land, where the 
huſband, before marriage, has made a leaſe for life, rendering rent. 
Kit. 103. b. 

When by cuſtom, the wife has dower, ſhe ſhall have all incidents; 
and therefore ſhall recover damages upon the /. of Merton, if her 
huſband dies ſeiſed. R. 4 Co. 30. b. Shaw. Mo. 410. Cre. El. 
426. | 
But ſhe ſhall not have debt for damages given upon the /.. - Mer- 
ton in a court baron, except in the ſame court, or in chancery. 4 Ce. 
30. 6. Shaw. Yet Moore ſays, that three J. then held that debt lies in 
B. R. for damages aſſeſſed there above 405. Mo. 410, 411. 

So, ſhe ſhall not have ejectment for a third part of the Sue 
before it be aſſigned in court. Per Pemb. 2 Sho. 184. 

If the huſband purchaſes the inheritance of his copyhold, which 
is conveyed to A. for his life, and afterwards to his right heirs ; the 
dower of his wife is not extinct, for the cuſtomary eſtate of the huſ- 
band remains for his life, out of which the dower is excreſſent. X. 
Hob. 181. 1 Rol. 510. l. 40. 2 Cro. 126. 573. 2 Kol. 179. 

If the wife be divorced a menſd & thers, yet ſhe ſhall have her 
dower. R. Heb. 181. 

But if the huſband makes a leaſe for years by licence, the wife after 
his death ſhall not avoid it; for the leſſee alſo is in by the cuſtom. 
R. 2 Cro. 36. Mo. 158. [Cowp. 481.] 

So, if the huſband be a bankrupt, and his pr bela is ſold by the 
commiſſioners, the wife ſhall not have her dower ; for the huſband 
did not die tenant, (as he ought by the cuſtom,) tho” the dnn 
was not admitted. R. Cro. Car. 569. | 

So, if the huſband ſurrenders to A. and dies, and d A. is 
admitted, the wife ſhall not have her dower; for upon admittance + 
A. ſhall be in from the time of the ſurrender. R. 3 Lev. 385. 1 Sal. 
188. Shin. 406. 

bo, if the huſband, a cor yholder ſor life, where, by cuſtom, = 

f | ** 
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wife ſhall have dower, takes a leaſe for years; the copyhold is de- 
termined, and the wiſe ſhall not have dower. R. Jon. 462. 


(K 3.) Shall make Leaſes. | 
A copyholder may make a leaſe for one year, without a licence. 


And thereupon may maintain an ejectment. Mo. 539. 569. 128. 
Cont. Cro. El. 483. K. 4 Co. 26. Melwich. Vide pot. P 3.) 
And, by ſpecial cuſtom, for three, nine, or twenty-one years. Kit. 
102. 6. | | 
Or, for life, and forty years after. Mo. 8. : 

But a cuſtom, that the leaſe ſhall be void, if the leſſor dies, is good, 
R. Lit. 235. Hut. 101. | . 

Otherwiſe, if the leſſor alien. Per two J. Lit. 235. Hut. 101. 

But a leaſe for ſeveral years, without licence from the lord, is not 
good without a ſpecial cuſtom. Per three J. Mo. 272. R. 1 Brown, 
133 | | | 
Tuo; the leaſe be made without indenture, by parol. 1 Rol. 507. 
J. 45. Cro. El. 409. Mo. 392. 

Tho! it be not in poſſeſſion, but commences in futuro. R. 1 Kol. 
507. 1,45. Cro. El. 499. Mo. 392. | 

Tho? the leaſe be for one year & ſic de anno in annum for ten years; 
for this is a leaſe for ten years. R. 2 Cro. 301. 308. Yidepo/t. (M 2.) 

Or, for a year & fic de anno in annum, during the life of the leſſor; 
for this is a leaſe for two years at leaſt. R. 1 Rel. 507. l. 55. 

Or, de anno in annum, excepting one day in every year. R. 1 Ral. 
508. J. 2. 1 Bul. 215. 2 Cre. 308. | 

So, if a copyholder makes three leaſes together each for one year 
only, and each to commence 27 M. after the end of the former; 
it is not good, for it is only a ſhift to evade the cuſtom. R. 1 Rel. 
508. J. 10. Cro. Car. 233. Jon. 249. 8 

So, if a copyholder covenants and agrees to make a leaſe for ſeven 
years, and ſo from ſeven years to ſeven years, for forty-nine years; for 
this amounts to a preſent leaſe. 2 Med. 81. - | 

So, a copyholder having licence to leaſe, ought to purſue his li- 
cence ; otherwiſe his leaſe is void. R. Cro. El. 395. 

As, if he has a licence to leaſe for two years, and he leaſes for three 
years. Semb. Ow. 73. 

If he has a licence to leaſe for twenty-one years from Mich. laſt, 
and he leaſes for twenty-one years from 25 Dec. next. R. Cro. E]. 


If a copyholder in fee has a licence to leaſe for years, if he ſo long 


live, and he leaſcs for years abſolutely. Semb. Cro. El. (462.) 


So, a copyholder having licence to make a leaſe for twenty-one 
years, cannot make two leaſes for that term ; for he has ſatisfied his 
licence by one leaſe. R. Mo. 184. 

But a cuſtom, that a leſſee for life ſhall make a leaſe for the life of 
another, is void. R. Mo. 8. | Ee 
80, a leaſe by an infant of a copyhold ſhall be voidable. Fon. 157. 

What lord may grant a licence. Vide ante, (C 3.) 

When a leaſe without licence, not warranted ov the cuſtom, or 
not purſuant to the licence, is a forfeiture. Vide pgſt. (M 2.) 

| M3 
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But if a copyholder makes a leaſe by licence, the leſſee may aſſign 
without licence. 1 Rol. 508. J. 28. | El 

Or make an under-leaſe; for the lord by his licence has parted 
with his intereſt. R. 1 Rel. 508. J. 28. OY 

So, if the leſſor after a leaſe by licence, dies without heir, the lefſee 
. ſhall have it for his term againſt the lord; for the licence is a con- 
firmation of the lord. R. Hut: 101, 2. | 

So, a leaſe without licence is good, between leſſor and leflee. R. 
Ow. 18. Lot. 199. g | 

And if a copyhold be to A. for life, remainder to B. in fee, and B. 
makes a leaſe for years by parol, and then A. and B. join in a ſur- 
render to the uſe of B. the leaſe commences preſently. R. Cro. El. 
160. : 

If the lord licence his copyholder to make a leaſe of lands in the 
tenure of A. tho' they are in the tenure of B. yet the licence is good. 
K. 2 Rol. 52. J. 20, _ | 

If the lord licence his copyholder for life to make a leaſe for three 
years, if he ſo long live; a leaſe for three years abſolutely, is good : 
for a leaſe by a copyholder for life determines by his death, and there» 
fore the condi ion annexed, being implied by law, is void. R. Ow. 
73. Cro. El. (462.) Semb. 2 Cre. 437. Popb. 105. Fo 

So, if he makes a leaſe for fewer years than his licence allows. R. 
2 Cre. 437. K. Cre. El. 535. | . 

If the lord licenſe upon condition, the condition is void; for he 
grants nothing, but only diſpenſes with the forfeiture, Per two F. 
Cro. El. (462.) Poph. 106. | | * 

But a licence may be upon a condition precedent; for till the con- 
dition is performed, it is no licence, Poph. 106, 

A leaſe from the huſband by licence, ſhall not be avoided by the 
wife, who claims dower by cuſtom; for the leſiee is in under the 
cuſtom. R. 2 Cre. 36, | | N | 

So, if a copyholder, after a leaſe by licence, forfeits his copyhold; 
the lord ſhall not avoid the leaſe. Semb. Hob. 177. RD 

Or, dies without an heir. R. Hut. 101. Vide ſupra. | 

If a copyholder by licence makes a leaſe for years, rendring rent, he 
cannot afterwards ſurreader the rent without a ſurrender of the re- 
verſion. I Leo. 315. op | , 

And if he grants the rent, and the leſſee attorns, the grantee ſhall 
not have debt for it; for he is not privy, nor has the reverſion. Semb. 
1 Leo. 315. WOE pe 8 Vt 

But the grant is good as a rentefeck. Per Gawdy, 1 Leo. 315. 

A leaſe without licence, not warranted by the cuſtom, is a fore 
feiture. Vide poſt. (M 2.) 

But makes no diſſeiſin to the lord. Latch, 199. 


(K 4.) Copyhold ſhall deſcend contrary to the Rules of the 
Common Law. 


| So, by cuſtom, a copyhold ſhall deſcend contrary to the rules of 
the common law; as, by the cuſtom of Burreugh- Engliſh to the 
youngeſt ſon. Kit. 102. a. 
Or, to the youngeſt brother. Bid. 
Or, to the youngeſt daughter. bid. 
To the youngeſt ſon or daughter of the firſt wife, ſhe being eſpouſed 
when a virgin. Kit. 102. 4. 1 Per. 489. 90g 


— 
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So, to the eldeſt daughter only. 1 * 1 Term Reps. 466. 
To the eldeſt daughter for life, and after her death to the next heir 
male of the father, who derives his deſcent by males. R. 1 Sid. 367. 


1 Lev. 172. 293. = 


And if, by cuſtom, the wife has free-bench and during her eſtate 


the eldeſt dies, the next daughter, being eldeſt at the death of her 
mother, ſhall have it. R. 1 Sid. 267. 1 Lev. 172. | 

So, by cuſtom, a copyhold may deſcend to all the males; as, in 
gavelkind, at 1/lington. Kit. 102. a. 

Or, to all the brothers. Did. 

Or, to all the ſons, if the copyhold contains above five acres; others 
wiſe to the youngeſt only. bid. ; 

So, by cuſtom, if a man purchaſe Bookland, and Bondland ſimul & 
ſemel, it deſcends to the eldeſt ſon. 1 Leo. 56. 
So, if he purchaſe Baobland firſt, and then Bondland, both deſcend to 


the eldeſt : but if he purchaſe Bond/and firſt, both deſcend to the 


youngeſt ſon. Vid. 
So, by ſpecial cuſtom, a copyholder for life ſhall name his ſucceſſor, 


R. 1 Rol. 562. l. 5. K. 4 Leo. 238, 4 Brow. 132. Otherwiſe, the 


lord ſhall have it. 1 Sid. 267. | 
So, by cuſtom, after the death of a copyholder for life, the lord 
ought to admit his eldeſt ſon for life, and if he has no ſon, his 
daughter. Adm. Mo. 788. | | 
A ſingle admittance at a court leet and court baron, is evidence 
to prove the cuſtom for lands to deſcend to the youngeſt nephew, tho? 


there is a preſentment that the cuſtom extends only to the youngeſt 


ſon, and youngeſt brother, and no farther, Doe v. Maſon, P. 10 G. 3. 
3 Wilſ. 63.] | | . 

[A 3 of a manor, appearing to be of great antiquity, and 
delivered down with the court rolls from ſteward to ſteward, tho' not 
ſigned by any perſon, is good evidence to prove the courſe of deſcent 


within the manor. 1 Term Rep. 466.] 
(K 5.) The Lord ſhall appoint a Guardian, 


So, by ſpecial cuſtom, the lord ſhall name guardian to the heir of 


his copyholder, who is within age, the next of blood, to whom the 


copyhold cannot deſcend, Kit. 103. a. Vide ante (E). 
Or, ſhall give the cuſtody to his bailiff, who ſhall render an account 


to the heir at his age of fourteen years. Kit. 103. a. Dy. 302. 6. 


in marg. / | | 

Or, otherwiſe ſhall diſpoſe of it according to the cuſtom of the 
manor. 3 Lev. 395. 5 | = | 
- As, by cuſtom, the lord may aſſign a copyhold to-any one, during 
the infancy of the tenant, without account. Semb, 1 Leo. 266. 


So, by cuttom, the heir at the age of fourteen years may chuſe a 


guardian for himſelf, Kit. 103. a. 
But a copyholder cannot diſpoſe of the cuſtody, by his teſtament 
within Hat. 12 Car. 2. 24. R. 3 Lev. 395. If there be a ſpecial 
cuſtom, that the lord ſhall aſſign a guardian to his infant copyholder. 
K. inthe ſame Caſe, Lut. 1190. | | 
If the lord, by cuſtom, appoints a guardian to his copyholder, ſuch 
guardian ſhall have debt, gc. in his own name, tor rent upon leaſe 
vt the copyhold. Dy. 302, b. in marg. Pd 
| M 4 And 
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And "ke have ejefione cuftodie. R. Cro. El. 224. 1 Le. 328. 
ide 
ran a x. OE be a lunatic, the lord, by ſpecial cuſtom, may 
appoint a guardian, or committee of his cuſtomary lands. Adam. Heb. 
2275. Hut. 16. 
So, if a copyholder be an ideot; for the king ſhall not have the 
cuſtody of his copyholds, tho . prerog. regis gives to the king the 
cuſtody of all his lands. 4 Co. 126. Hard. 434- R, 1 302. ö. 
Or, ſurdus & mutus. R. 2 Cro. 1095. 
And the committee ſhall hold againſt the prockein amy of the copy- 
holder. JTtid. 
But ſuch committee ſha]l not ſue in his own name, but 1 in the 
name of the lunatic. R. Hut. 16. Hob. 215. 


(K 6.) Copyholder | ſhall have Common, 


90, by ſpecial cuſtom, a copyholder ſhall have common within the 
| | waſte of the lord. 4 Co. 32. a. Non. | 

| Or, in alieno ſolo. 4 Co. 32. | 

So, þy cuſtom, he may have "Cole paſture in the waſte of the lord. 
= R. 2 Sand. 327. Pol, 10. Dub. Vau. 255, © 
| N And may claim ſole paſturage for his cattle tho not levant and 
ki  gouchant. R. Pol. 20. 2 Sand. 327. 
| But he can have common only for his cattle levant and couchant. 

Adm. 2 Sand. 327. bars % 

j | So, he may licenſe a ſtranger to put his cattle | into ſole N R. 

4 2 Sand. 327. Pol. 23. * 

| But not into common. Adm, 2 Sand. 327. 

So, a fingle copyholder may allege a _ to have common 
within the waſte of the lord. R. 4 Co. 32. "EY 

80, by ſpecial cuſtom, a copyholder may j haye eſtovers, or other 
profit within the waſte, or woods of the lord. 4 Co. 32. 4. 

[A copyholder in ſenny lands may be entitled to dig the lord's ſoit 
for turf, Dean of Ely v. Warren, T. 1741. 2 Atkyns, 189.) 
' [Common of turbary cannot belong to an occupant, id.) 

And tho' the lord ſells his waſte, and afterwards grants a copyhold 
the copyholder ſhall have common. 1 Brow. 231. Vide pot. (X 7.) 
Hut if the lord enfeoff his copyholder, who has common by cuſtom, 
whereby the copyhold is deſtroyed, he {hall not have common z for 
it is gone. R. 1 Sal. 170. 

So, if he confirm the eſtate of the copyholder cum te.” K. 
2 Cro. 25 3. 1 Bul. 2. Tel. 189. 1 Brex. 209. f 

S0, if the lord by deed grants the frechold of a copyhold, to which 
eſtovers belong, to his copyholder, with all lands and hereditaments 
appurtenant, or uſed with it; the eſtovers are deſtroyed, X. 2 Cre. 
253. Mo. 667. 2 Bro. 211. | 

So, if the lord grants-the freehold of a copyhold, to which common 
belongs, with all prafits and common appurtenant; the grantee ſhall 
not have common, for it was appurtenant to the cuſtomary eſtate, 
not to the frechold. R. 2 Rel. 61. J. 5. D. cont. 1 Bul. 2. | 
: 'Tho' the grant was only for years. R. 2 Rol. 61. J. 10. 

Yet, if a copyhold to which common belongs eſcheats, and the 
lord, by deed, ap it with all c common * or uſed with 
1. F ; | itz 
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it; the grantee ſhall have common, for it amounts to a new grant, 
tho' the antient common was extinct. R. Cro. El. 794. 2 And. 169, 
' So, if a copyholder has common out of the manor, and be enfran- 
chiſed, his common remains, for it belongs to the land. 1 Sal. 170, 


(K 7.) Shall take Trees, 


| So, by ſpecial cuſtom, a copyholder in fee may cut down tree: 
and fell them at his will. R. 1 Rol. 560, J. 25. Cro. Car. 221- 
=: Am EE EU | 
- So, a copyholder for life, who by cuſtom names his ſucceſſor; for 
he has graft an inheritance. R. 1 Rol. 560. J. 35. 1 Brow. 132. 
2 Brow. 87. Noy, 2. 1 . | ö ; 

[Where a copyhold is granted for three lives to a man and his 
heirs, and he has no power of compelling the lord to renew on the 
falling in of the lives, he cannot cut timber growing on the eſtate, 
2 Term Rep. 746.] ny SR 4 Ee 

And one ſingle copyholder may preſcribe to have power to cut trees 
R. Cro. El. 353. 4 Co. 32. ITS Te: 5 

But a copyholder for life merely cannot cut down and fell; for 
ſuch cuſtom, that a copyholder, who has not any intereſt but for life, 
may cut down trees at his will, is void, R. 1 Rel. 560. J. 30, Adm. 
3 Bul. 81. R. 2 Cro. 29. R. Cro. Car. 221. R. 1 Bul. 158. 2 Brow, 

5. Noy, 2. Jon. 245. PE . hes 

Or, that every copyholder may cut. Win. 1. 

So, a cuſtom, that a copyholder may pull down houſes, is void. D. 
1 Bul. 51. | v9 | 3 Ooh 3 

So, 3 ſpecial cuſtom, a copyholder ſhall take houſebote, hedgebote, 
cartbote, &c. R. Cro. El. 5. Adm. Mo. 812. 5 | 
30, it ſeems without a ſpecial cuſtom. Per Holt, Sal. 638. 

And if the lord cut down trees, where by cuſtom the copyholder 
ſhall have the lops; an action upon the caſe lies againſt the lord. R. 
1 Rel. 196. 1 Brow. 231. 1 Kol. 108. J. 10, = 
Or treſpaſs. Per cur. inter Aſhmede and Ranger, R. 12 JF. 3. 
(Com. 71. Sal. 638, Ld. Ray. 551. But reverſed in Parl. Sal. 638, 
Ld. Ray. 551.) K. 1 Teo. 272. 1 7 

So, if the lord bargains and ſells his trees, and the bargainee cuts 
them down, an action upon the caſe lies againſt the bargainee. RK. 
%o "IE | | 

So, if the lord demiſes the manor for years, except the trees, and 
the leſſee grants a copyhold; the copyholder thall have the lops of 
the trees, for they are parcel of the manor. R. 1 Brow. 231. - 
| Otherwiſe, if the leaſe was for life; for then they are ſevered from 
the manor, Hid. | „ 

So, if a copyholder for life does waſte, and cuts down trees, &c. he 
in remainder ſhall have an action upon the eaſe. Dub. 3 Lev. 1 31. 
So, if a ſtranger cuts down trees upon a copyhold, the copyholder 
ſhall have an action upon the caſe fot the loſs of ſhade, fruit, &'c. tho? 
it was not the cuſtom for him to take the trees. 3 Lev. 131. 
80, the lord alſo, for the prejudice to his'inheritance, 3 Lev. 1 31, 
Vide action upon the caſe for Misfeaſance,' (A2.)' *| © $i th 
So, the lord may have treſpaſs. ' 2 Rol. 551. J. 50. 8 

So, a copyholder ſhall have treſpaſs quare clauſum fregit & ſuccidit. 
/ Dain 
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So, where there is not a ſpecial cuſtom for the copyholder to cut, 
the lord may cut, and the copyholder has no remedy againſt him; tho? 
he be copyholder for life, and pleads that he has not ſufficient for re- 
pairs. R. cont. in B. R. and Exch. but reverſed in Parl. Sal. 638, 
( Ld. Ray. 551.) 5 , 

So, the lord may grant all the wood. FD 

And if he grants to a copyholder, the benefit does not merge in his 
copyhold. 1 Fer. 22. | 


(K 8.) Shall render his Services. 


A copyholder ought to do his ſervices to the lord. 42 Ed. 3. 2 5.b, 
When a denial of ſervices is a forfeiture, Vide poſt. (M 4.) 


(K 9.) Fealty.] Tenant by copy ſhall do fealty. Co. L. 63. 
| When a freeman does fealty he ſhall put his right hand upon the 
book, and ſhali ſay, IH be faithful and true unto you, and faith to 
ſhall bear for the lands which I claim to hold of you, and T ſhall lawfully 
do to you the cuſtoms and ſervices, which I ought to do at the terms aſſigned; 
fo help me Gad: then he ſhall kiſs the book. By theft. 17 Ed. 2. Lit. 
S. 91. | 
But a villein ſhall ſay, I from this day forward ſhall be to you true 
and faithful, and Pall owe you fealty for the lands that I hold of you in 
villenage, and ſhall be juſtified by you in body and goods, So help me God. 
By the fl. 17 Ed. 2, Raſt, Co. L. 68.4. OR | 
Tenant by copy ſhall do fealty in perſon; for he cannot ſwear by 
attorney. 9 Co. 76, Co. L. 68. a, | | 
But the ſteward may take fealty for his lord. Lit. S. 92. 
Or, the bailiff. Bid. 


(K 10.) Rent.) A copyholder ſhall render rent. : 

And if the copyhold comes to the lord by eſcheat, Sc. he may 
make a grant of it, rendring a greater rent, Per Lea, 2 Rol. 236. 

But if a man by deed demiſes a copyhold and free-land, rendring 
rent; the whole rent ſhall iſſne out of the free-land, for the leaſe 
without licence is void as to the copyhold. Per Dy. Mo. 50, © 

So, if a copyholder ſurrenders, rendring rent; the reſervation of 
rent is void. Dy. Mo. 352. 

And if the lord, upon a ſurrender makes an admittange, rendring 
a greater rent, the reſervation is void. 2 Rel. 236. | 


(K 11.) Relief.) So, by cuſtom, a copyholder ſhall be bound ta 
pay a relief to his lord, either by tenure or reſervation. Fon. 133. 
[Vide fl. 12 Car. 2. c. 24. J 5, 6, 7.] 8 

And, by cuſtom, it may be but 1d. tho? the rent be 105. Kit. 103. a, 

Or, a moiety of the rent upon a deſcent, and as much upon a pur- 
chaſe. Tit. 103. a. | 

So, by cuſtom, a relief may be due upon alienation. Latch, 95. 

And a deviſe ſhall be an alienation. R. Latch, gg. . 

So, every frecholder, who has land by deſcent within a manor, 
being of full age, ſhall pay a relief. Lit. S. 112. 


% 


Or, being of any age, it he does not hold by chivalry. Kit. 146. 
Co. L. g1. 
So, i he dies, his heir being within age, and in ward to the king 

: ; | or 
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for all his land, at full age he ſhall pay a relief to the other loru. N. 

v0. 28. | 
g 25 if the eldeſt ſon dies before entry, whereby the youngeſt enters, 
he ſhall pay two reliefs. Kit. 146. | 85 
It a tenant enfeoffs his heir, and dies before the lord accepts him, 
the heir ſhall pay a relief. 1d, fg 1 
I the heir after his anceſtor's death enfeoffs B. of whom the lord 
accepts rent; yet he ſhall pay a relief. R. Cro. El. 885. | 
But if he dies, his heir being within age, and the lord refuſes the 
ward, he ſhall not have relief. Semb. 2 Cro. 28. - 
So, if one parcener dies, his heir being of full age, no relief ſhall 
be paid; for all the parceners-are but one tenant to the lord, and a 
relief cannot be apportioned. R. 3 Leo. 13. | 

So, if upon a grant in fee farm no rent be reſerved, or the full 
value; no relicf ſhall be paid. Mo. 168. % T | 
So, he who is in by purchaſe ſhall pay no relief. Kit. 146. | 

So, an heir, by deſcent, of a reverſion after an eſtate for life, ſhall 
not pay a relief, till the reverſion falls in. Kit. 146. . 

So, a tenant by fee farm ſhall pay no relief, Bid. 

So, none ſhall pay, except the true tenant in fee. Keil. 82.4. 
I be lord ſhall diſtrain for a relief, and ſhall not have debt for it. 

253 r | 
Hut 1 executor or adminiſtrator ſhall have debt, and ſhall not 
diſtrain. Co. 4. 83. b. | | | 


(K 12.) What remedy for rent.) If a copyholder refuſes payment 
of his rent due, upon a perſonal demand, it is a forfeiture. Vide pl. 
| 80, s a copyholder ſurrenders the reverſion after a leaſe to A., who 
is admitted; the aſſignee ſhall have covenant againſt the leſſee for 
non-payment of the rent, within ft. 32 H. 8. 34. R. cont. 2 Cro. 305. 
Tel. 223. Per Hob. 178. Dub. Cro. Car. 25. D. cont. Cro. Car. 44. 
R. acc. 3 Lev. 327. Vide poſt. (N). R. acc. 1 Sal. 185. Sho. 285, Skin. 

3 e 

So, he ſhall enter for a condition broken within the ſame f. 32 H. 
8. 34. Semb. 3 Lev. 327. | | 

So, the reverſioner may diſtrain for rent, without attornment or 
notice. R. Ray, 18. R. Pol, 142. 1 Lev. 40. | 

So, if A. makes a leaſe of a farm, part copyhold and part freehold, 
rendring rent, and afterwards aſſigns the reverſion by grant and ſur- 
render to B,, the rent iſſues out of both, and B. ſhall have debt againſt 
the lefſee or his allgnee. R. Cro. El. 606. 622. | 


(K 13.) Suit of court. By a copybolder,] So, a copyholder ſhall do 
ſuit at the court of his lord. h | 
And he ought to do it in perſon, and not by attorney ; for he is 
not within the fat. of Merton, 20 E. 3. 10. 2 Infl. 100. R. I. Leo. 
100. 8 g ry | | 
So, he cannot do perſonal ſervices by attorney. 1 Leo. 104. 
. a copyholder may compound with the lord pro ſecta relaxanda. 
74. e * 


(K 14.) By a freeholder.] So, a freeman may do ſuit at the lord's 
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pur by Af. Marl. 52 H. 3.9. a freeman ſhall not be diſtrained 


to do ſuit, if he is not bound to do it by his feoffment or preſerip- 


tion. 
And by the ſame tat. if land, which ought to do ſuit, deſcends to 


parceners, ſhe who has the part of the eldeſt, ſhall do ſuit for all, and 
the others ſhall make contribution. 

So, by the ſame {tat. joint-tenants or tenants in common ſhall do 
but one ſuit for all the land. 2 J,. 119. 6 Co. 1.6. 

So, a feoffee of the eldeſt's part ſhall do — for all the parceners. 
2 Infl. 119. 6 Co. 1. ö. 


So, tenant by the curteſy. 2 If. 119. 
And a woman may be a ſuitor at a court baron. Bid. 


But where the free · ſuitors are judges, 2 woman ſhall not be judge 


there. id. 
But none ſhall do ſuit, when he js in ward of the king, or his com- 


' mittee. F. N. B. 158. A. 


- Nor, tenant in dower, of lands in ward of the king. F. N. B. 
1 158. B. 


Nor, the leſſee of the king, of lands eſcheated or forfeited. F. N. 3. 


159. 4. | 
So, tenant in dower, of any land, ſhall not do ſuit ; if the heir has 


ſufficient to be diſtrained for it in the ſame county. Bid. 

So, if the lord purchaſes part of the land, the whole ſuit is gone 
for he cannot have nor make contribution. 2 it. 120, 

So, if parcel deſcends to the lord. Bid. Semb. 

Vet if a tenant enſeoffs another of parcel, every one ſhall do ſuit ; ; 
=4 the ſervice being intire ſhall be multiplied, Vide 2 Inſt. 119, 
6 Co. 1. 5. 

So, if land deſcends to parceners, where the king is lord, all _ 
do ſuit; for they are not within the fat. of Mar. F. N. H. 15g. C 
And this after partition, or before. F. N. B. 1 59: C: 


(K 15.) By Attorney.) By the ff. of Merton, 20 H. 3. 10. eyery 


free holder may do ſuit by attorney at the hundred, court baron, c. 
But he ought to make an attorney under his ſeal. 2 Inſt. 100. 
And if the ſteward does not allow his attorney ; he ſhall have a 


writ de attornato allocando. 2 Inſt. 100. 


And upon that an alias, pluries, and attachment, if the refuſal be 


continued. Kit. 74. a. 
Such attorney hall do the ſame ſuit as the Mabel ought. 


2 Int. 100. 
But he cannot be a judge as the frecholder is; for no act can be 


done in a judicial capacity, by attorney. 2 - 100. — Cont. per 
Holt; for the ſtat. makes no difference, inter Hunt and Bourn, H. 


1 Ann. 1 Sal. 341. And therefore, a fine in antient demeſne before 


an attorney of the ſuitors is good. R. int. Hunt and 3 H. 2 Ann. 
I Sal. 340, 1. 


(K 16.) Suit real. ]. Every one of the age of twelve years ought 
to do-ſervice, at the tourn or lect, and take an oath to be loyal, Wc. 


Co. L. 68. b. 
Clerks, and women were not exempted by the common law. 2 Inft. 


121, 
And 
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And ev on is reſiant within ſome let. 
And a in cop reſiant may be bound to do ſuit at the leet. Sal. 
O04. . 
N Put by the common law, perſons. having cure of ſouls were ex- 
empted. 2 Inf. 121. F. M B. 160. C. : . 
And by the ff. Marl. 52 H. 3. 10. archiepiſcopi, epiſcopi, abbates, 

riores, comites, barones, viri religigi, & mulieres. 
And by the equity of this ſtatute, all eccleſiaſtical perſons, ſeculat 
or regular. 2 fl. 121. d . 
So, tenant in antient demeſne ſhall not be diſtrained to do ſuit at the 
leet, or ſheriff's tourn. F. N. B, 161. C. 35 . | 
This ſuit ſhall not be done by attorney; for it is not within the f. 
of Merton, 20 H. 3. 10. 2 Inft. 9g. ; 18 
But by the Af. of Marl. 52 H. 3. 10. a man having land in two 
leets, ſhall do ſuit only where he is converſant. | 
If his houſe be within two leets, he ſhall do ſuit where his bed is. 
2 Inft. 122, | | ME | 
If his family is within two leets, he ſhall appear where he is co 
morant. bid. | 5 
And the ſervant ſhall be ſaid to be reſiant, where the maſter is. 
Kit. 33. b. | 5 5 


* 


70 17.) Remedy for ſuit.) For ſuit- ſervice the lord may diſtrain. 
2 Inſt. 118. | | | 
For ſuit by parceners before partition, the lord may diſtrain any of 
them to do ſuit. F. N. B. 159. E. N 

So, after partition; but then the others ſhall have a writ againſt 
the eldeſt parcener to do ſuit, and ſhe ſhall have a writ de contributione 
facienda againſt thoſe who refuſe contribution. 2 ft. 119. 

But a writ de contributione facienda does not lie before partition; for 


it is not within the fe. of Marl. 9. 2 Inſt. 119. | 


Nor in the caſe of the king does it lie, before, or after partition 
for the on Marl. g. does not extend to the king's courts. Bid. 

So, for ſuit of joint-tenants, the lord may diſtrain each. Bid. 

But if one does ſuit, he ſhall not have a writ de contributione facienda 
againſt the others; becauſe the poſſeſſion is intire, Bid. 

So, for ſuit by tenants in common, the lord may diſtrain either, 
and he ſhall have a writ de contributione facienda. 2 Inft. 119. 

By ft. Marl. 52 H. 3.2. the lord ſhall not diſtrain for ſuit-ſervice 
out of his fee. 2 IH. 104. 

And for ſuit real, the lord ſhall not diſtrain, but there ſhall be an 
amerciament. 2 Ist. 118. | 5 

And for ſuit of court the lord ſhall not have a writ ad ſectam in 
curid ſu "myo at becauſe he may diſtrain. Qu. F. N. B. 158. D. 
If the lord diſtrains for ſuit-ſervice, when it is not within a charter 
of feoffment, by f. Marl. 9. the tenant ſhall have a writ contra for- 
mam feoffamenti, F. N. B. 163. 3 

: Which lies only for the feoffee and his heirs, againſt the feoffor and. 
his heirs. F. N. B. 163. C. | 

If the lord diſtrains parceners, joint-tenants, c. contrary to the ft, 
Marl. N the tenant ſhall have a writ upon the ſtatute de exoneratione 
fe. E. N. B. 159. ; 


So, if he diſtrains a ward of the king, or any one who ought not 


do ſuit. F. N. B. 158. 80, 
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So, if the lord diftrains perſons to come to his leet, who are ex 


empted by the /. Marl. 10. they ſhall have a writ upon this ſtatute - 


r their diſcharge. F. N. B. 160. 2 Inf. 121. 
So, if he diſtrains any, who are exempt from ſuit to the leet, by 
the common law, they ſhall have a writ, that he do not diſtrain them. 


F. N. B. 161. C. 


But for ſuit of court, the tenant ſhall not have a writ of attachment; 
but only after a writ that the lord ſhall not diſtrain him, if he be dif. 


trained when he ought not by the common law; tho! if he be diſtrained 
when he ought not by any ſtatute, he ſhall haye an attachment at 


firſt, F. N. B. 160. B. 


(K 18.) Heriot. Wat it 21 Heriot is the beſt beaſt, or other 
thing, due to the lord upon the death or alienation of his tenant, 
But the lord fhall have that which he chooſes for the beſt, tho? it 


be the worſt. Hob. Go. 1 
(K 19.) Heriot-ſervice, When due.) Heriot may be due by tenure, 


which is heriot-ſervice, or by cuſtom. 


Heriot-ſervice is due only upon the death of a tenant in fee. D. 


21 H. 7. 13. 4. 
Yet it may be reſerved upon a lgaſe for life, after the death of 


tenant for life. R. Lut. 1367. | 
So, if a leaſe be to A. for life, afterwards to B. for life, remainder 


to C. for life, an heriot may be reſerved after the death of each of 


them. 2 Sand. 167. i | 
So, if a leaſe be for years, if two lives continue, it may be reſerved 


after the death of each life. 2 Sand. 165. R. Lut. 1367. Winch, 


„ | 

If tenant by heriot-ſervice aliens parcel, the heriot ſhall be multi- 
plied. Fitz. Herit, 1. | 5 | 

And if the lord be ſeiſed of a heriot by the alienee; it continues, 


though the tenant re-purchaſe this parcel. Eid. | 
But a heriot is not due, if the tenant at his death had no beaſts. 


| Semb. Hob. 176. Hut. 4. Dy. 199. | | | 
Nor is it due of the goods of ceſiuy que truſt, but of him who has 


the legal eſtate. 1 Ver. 441. | 
Heriot-ſervice is of the nature of a rent. 2 Sand. 166. 


And therefore ſhall go with the reverſion to the heir. Bid. 
Or, to the grantee of the reverſion. Ibid. 
So, if there be a leaſe for lives, rendring rent, and an heriot upon 
every death, and afterwards the manor is leaſed for years; the heriot 
oes with the reverſion to the lefſee. R. Vin. 47: 57. 

So, if a leaſe be for 99 years, if two lives ſo long continue, to com- 
mence after a death, ſurrender, &c. of a former leaſe, reſerving an 
heriot after the death of each life; if either dies before the leaſe com- 
mences, no heriot ſhall be paid. R. per three J. Keeling cont. 2 Sand. 
166. 1 Sid. 437. 1Pent.g1. 1 Lev. 294. 2 Keb. 677. | 

So, for the laſt life no heriot can be ſeiſed, or levied by diſtreſs, 
but only by action upon the contract; for by his death the term is 


determined. Dub. Lut. 1368. 


(K 20.) How recovered. By ſeixure.] Heriot- ſeryice may be ſeiz- 
ed. Cont. per: Frowtek, |; Kel. 82. a. 84. 6. K. acc. Pl. Com. 96. * 


2 
. 
t 


). 


2 
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- £40. Cre. El. 590. R. cont. Bend. pl 47. R. cont. 1 And. ago. 
— = Heriot, 2. [Edwards v. Stanley, C. P. H. 13 Ges. 2. Willes, 
922 an heriot due by reſervation ; for that is an heriot-ſervice. - 
Dub. Lut. 1367, 8. 2 
If an heriot be reſerved by deed fince the fat. Quia Emptores, pay- 
able by tenant in fee, it will be conſidered as rent, and then the land- 
lord cannot ſeize, but muſt either diſtrain, or bring an action for non- 
payment. Edwards v. Stanley, C. P. H. 13 Geo. 2. Willes, 192. 
And the ſeizure may be out of his fee. 6 Ed. 3. 36. a. R. Lut. 


1367. Bend. pl. 47. Fitz. Heriot, 5. R. 1 Sal. 356. 


And, by a ſtranger to the uſe of the lord. Per Keble, 2 H. J. 15. b. 
So, if the heriot be eloigned, the beaſt of another, remaining within 
his fee, may be diſtrained or ſeized. Per Chard, 27 A. 24.—Per 
cur. Kel. 167. a. It may be diſtrained, but not ſeized. Cro. Car. 260. 
So, if an heriot be ſold, it may be ſeized in the hands of the vendee, 
unleſs the ſale was in market overt. Kit. 134. b. EIS 1 
But, generally, the beaſt of another may not be ſeized for an he- 
riot. 1 Ed. 3. 6.a. D. Cro. Car. 260. | on 
So, if upon a leaſe for three lives there be reſerved for an heriot 
upon the death of each, his or their beſt beaſt, and the leaſe be aſſigned, 
and then one of the lives dies; the beaſt of the aſſignee cannot be 
taken. R. 2 Reb. 451. J. 30. Tut. 1368. 415 
So, upon a reſervation of an heriot, the beaſt of another upon the 
land cannot be diſtrained. Dub. 3 Mod. 231. Tut. 1368, 


(K 21.) By diftreſs.] So, for heriot · ſervice a man may diſtrain, 
for it is a ſervice annexed to the land. Per tuo F. 8 H. 7. 10. ö. 
Pl. Com. 96. a. Cro. Car. 260. Bro. Heriat, 2. | | 

And may diſtrain the cattle of another continuing upon the land. 
Cro. Car. 260. Bro. Heriot, 6. Vide ante, (K 20.) | 1 

In avowry for heriot-ſervice, he ought to preſcribe, that he and all 


| thoſe whole eſtate, Wc. ought to have an heriot upon the death of 
every tenant. 24 H. J. 13. 4. 15.0. 


And he ought to ſhew, what land he holds in particular. 21 H. 7. 


. 16. a. ; 


And allege ſeiſin in himſelf, or in his anceſtor. 6 Fd. 3. 36. a, 
Per three J. 14 H. 4. 5. a. | : 


And ſhew, whether the heriot be a beaſt or other thing. R. Hob. 


176. Hut. 4. 


It is ſufficient if it be alleged, that he died his tenant, without ſays 
ing, that he died ſeiſed. Per cur. 44 Ed. 3. 13. a. | 

And in avowry for an heriot, he need not ſhew for what beaſt, or 
of what value. R. Cro. Car. 260. Jon. 300. 'Y 

And if he avow for ſeveral heriots, it is ſufficient to ſay, that he 
took them nomine heriotor. generally. R. 1 Bul. 102. | 

But an avowry, that every tenant at his death hath uſed to pay an 
heriot, is repugnant and bad. 21 H. J. 13. d. 15. a. 

SO, an avowry without alleging ſeifin of the ſervices, whether it 
be rent-ſervice, or not, or upon the death of what tenant it is due, is 
bad. Bend. pl. 119. | | 

So, for an heriot upon reſervation of the beſt beaſt, or 51. at elec- 
tion, the leſſor, or at leaſt his bailiff, cannot diſtrain for the belt beaſt, 
Ulla demand, or election made. D. Lit. 35. 'So, 


_ COPYHOLTD: 
_ $0, a diſtreſs for an heriot ᷑annot be out of the manor. 1 Sal: 2 £6; | 


The property of an heriot- ſervice is not veſted in the lord til} 2 
treſs, or ſeizure. 8 H. 7. 10. 6. Semb. that it was veſted before, other⸗ 
wiſe he could not ſeize. PI. Com. 96. a. 

Scizure of an heriot-ſcrvice, due by ancient tenure, may be out of 
the manor. Per Holt, Sho. 81: 

Otherwiſe, of an heriot referved by deed. Slo. 87. R. cont. Lui. 


1367. 


Bro. Heriot, 8. 

So, if the lord purchaſes parcel of the land. Co L. 149. b. Ri 
8 Co. 105. 2 Brownl. 294. 

So, if a tenant makes a ſettlement upon his ſon in marriage, it 
avoids the heriot, and- is not fraudulent within . 13 El. 5. R. 
2 Brownl. 187. 

But by /. 13 El. 5. a ſeoffimerit, Sc. of conveyirtce of lands, Sr. 
of an intent to defradd, Sc. of heriots, c. as to the perſons fo 
defrauded ſhall be void ; and the perſon, party to ſuch conveyance, 
&c. who ſhall wilfully put in ure, c. the ſame, ſhall forfeit a 


year's value of fuch lands, and the whole value of ſuch goods, 


Se. 

And upon this an action lies for the lord 9 tam, &c. for all goods 
aliened to defeat him of his heriot, tho' other lords are alſo defeated j 
and the plaintiff ſhall recover only the value of his heriots Serb. 
Dy. 351. b; 

So, if tenant by heriot-fervice enfeoffs A. of part; the ſervice, be- 
ing intire, ſhall be multiplied, and not extinck. R. 8 Co. 106. 

And if the lord afterwards purchaſes the part of the feoffor, the 
heriot-ſervice due from A. is not entinct. R. 8 Co. 106. a. 


(K 22.) By action.] So, for an 1 teſerved 6 a leafe, debt 
lies. 2 Sand, 167. Vide pet. (K 26.) 
Or, covenant. 2 Sand. 165. 7. 


(K 23.) Heriet-cuflom. When due] So, an heriot may be due by 
the cuſtom of a manor, upon the death of every tenant of an eſtate 


of inheritance. 


If he dies, his tenant, tho” he does not die ſciſed, Kit. 134. 4. 


Bro. Heriot, 1. 
So, upon the determination of an eſtate for life, tho' the eſtate hat 


not continuance afterwards. 21 H. 7. 15. . Kel. 80. Kit. 133. 
Bro. Heriot, 5. 

Or, upon the determination of an eſtate for years. Kel. 80. 21 H. 7. 
15. 

505 at will. 2 Bul. 196. 

So, by cuſtom, it may be due upon the ks, or alienation of 
the tenant, Adm. 3 H. 6. 45. 6. Kit. 134. 5. 

So, by cuſtom, it may be due upon death of the head of a body 
politic. D. Long. 5 Ed. 4. 72.6. 

So, it may be upon the death of ſome tenants, tho? not upon the 
deaths of others within the ſame manor. Kit. 134. 6. 

So, if a man dies tenant of ſeveral heriotable n he ſhall 


pay ſeveral heriots. Kit. 134. as | hub 


Heriot-ſervice ſhall be extint by unity of poſſeſhon. 14 7 4: 5.4. 
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And if a tenant enfeoffs ſeveral parts of heriotable lands, each ſhall 
ay an heriot: for they ſhall be myltiplied. 6 Co. 1. 4. | 
If land eſcheats, tc. and afterwards is re-granted, yet an heriot 
ſhall be due upon death; for heriot-cuſtom is not extinct by unity of 
poſſeſſion. 14 H. 4. 5. a. Per Huh, 8 H. J. 11. 4. But the reporter 
makes a quere. Per two J. acc. 2 Brownl. 295, 6. 5 
If a tenant ſurrenders to another, and dies before the ſurrender is 
preſented ; an heriot ſhall be due. Kit. 135. 4. EN 5 
So, if a copyholder be diſſeiſed, and dies before re-entfy; far he 
is tenant in right. Per Berkly, 2 Rol. 72. l. 35. | 
So, if a tenant erffeoffs the lord of part of heriotable land the 
heriot-cuſtom ſhall not be extinct. 8 Co. 106. b. 2 Brownl. 295, 6. 
And an heriot ſhall be paid before a mortuary. Co. L. 185. 5. 
And, tho' a teſtator deviſes all his goods. Bid. | | 
So, by cuſtom, ſo much money may be due, loco heriotti, and not a 
beaſt. Kit. 103. 4. | 
It ſeems that a cuſtom for the homage to aſſeſs a compenſation in 
lieu of a heriot, to be paid by an in- coming copyholder on ſurrender 
or alienation, is not good. Parkin v. Radcliffe, C. P. T. 38 Geo. 3. 
1 Boſ. & Pull. Rep. 282.) | | | 
[If the lord ſet up a cuſtom to have the beſt live or dead chattel as 
2 heriot, quære, If the tenant can modify that cuſtom by pleading an- 
other, that the homage ſhall aſſeſs a compenſation in heu of the he- 
riot? Ibid.) PET 
Or, the beſt chattel. 


(K 24.) When not.) But if an heriot be due upon the death of 
every tenant, and the land be granted to joint-tenants, no heriots ſhall 
be paid upon the death of one, till the deaths of all the joint-tenants, 
without a ſpecial cuſtom for all are but one tenant. 21 Ed. 3. 
72.6, Tr. 25 Ed. 3. pl. 3. Bro. Heriot, 4. Fitz. Heriot, 3. 5. 

So, if a ſeme- covert Gies tenant of heriotable land, no heriot ſhall 
be paid; for ſhe has no goods. [4 Leon. 239. Kelw. 84. 

So, where by cuſtom a corporation pays an heriot upon the death 
of the head, if a prior has ſuch land and dies, he ſhall not pay an he- 
riot; for he has no goods. Kit. 134. a. | | 

8o, a cuſtom to pay an heriot upon the death of every ſtranger, 
who dies within the manor, is not good. 4 Mod. 321. Dy. 71. B. in 
marg. R. Cro. El. 725. = RE 

[An heriot is not payable on the death of a tenant by the curteſy. Per 
Frowike Ch. J. Kelw. 84.6. 14 Vin. 296.] 


(K 25.) How it ſhall be recovered. By ſeizure.) By the death of 
the tenant the property of an heriot-cuſtom is veſted in the lord im- 
mediately. Vide ante, (K 20.) LY 

And therefore, the lord may ſeize an heriot-cuſtom, but not diſ- 
train for it. Per two J. 8 H. 7. 10.b. 27 Af. 24. Per cur. Kel, 
167. Bl. Com. 96. a. 5 

And he may ſeize in any place. £Kel. 82. 4. 84. b. Per Holt, Sho. 
81. 1 Sal. 356, | 2 

But he cannot ſeize the beaſt of another. 3 H. 6. 45.b. Cre. 
Car. 260. | : 

And a cuſtom to take the beaſt of another upon the land, if the 

Vor, III. N Ee. heriot 
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heriot be eloigned, is void. R. Dy. 199. b. 2 Brownl. go, R. Ms. 


16. Bend. pl. 147. 294. 
So, if the lord ſeizes the worſt beaſt, for the beſt, he muſt be con- 


tent with his election, and cannot aſterwards ſcize another, Bro. 
Heridt, 11. Hob. 60, | 


(K 26.) By aFtion.] So, if an heriot be eloigned that the lord can- 
not ſeize, he may have detinue againſt him who detains it; for the 
property was immediately in him. Bro. Heridt, 6. 9. Vide ante, 


(K 22.) 


But he cannot diſtrain for an heriot-cuſtom : for the property be- 


ing in him, a preſcription to diſtrain for his own goods, is uot good. 
Bro. Herict, 2. 6, 7. . | 

So, he cannot preſcribe, that evcry tenant ought to pay an heriot 
after his death, but, that after a death he ought to have, Cc. KR, 


21 H. 7. 13. 4. 15. | | 


(K 27.) To what lord it ſhall be paid.) If the lord grants the free. 
hold of his copyholds, or of a particular copyhold in fee, or for years; 
the heriot ſhall be paid (if the land be heriotable) to the grantee, 


Vide ante, (B 2.) 


But if the grant be of the freehold to A. for the life of the copy- 


holder, and afterwards to the copyholder himſelf for years, who aſſigns 
the term, and then dies ; the heriot ſhall not be paid to the aſſignee, 
for he was not lord at the time when it happened. R. 2 Rol. 72. J. 20. 
In replevin, or treſpaſs, if defendant avows or juſtifies for heriot- 
ſervice, he aught to allege ſeiſin of the land, of whom the manor is 
held, and by what ſervices. 8 Co. 103. Vide Pleader, (3 K 15.) 
So, for heriot-cuſtom, he ought to allege ſeiſin, cuſtom, death, and 
- ſeizure of the heriot. Lut. 1310. Vide Pleader, (3 K 28.) | 
And it is not ſufficient to allege a cuſtom to take the beſt beaſt 
without ſaying, pro heriolo, vel, nomine heriott, Dy. 199. b. 
So the ſeizure ought to be alleged, pro herioto, vel, nomine hericti. 
Dy. 199. 0 Semb. cont. where the omiſſion was ſhewn or cauſe of demur- 
rer, yet the plea was held good. Win. Ent. 63. 


(L) Copyhold, how deſtroyed. 


17 a copyholder takes a feoffment from the lord, of his cuſtomary 
land, the copyhold is deſtroyed. 4 Cs. 31. French. | 
90, if he takes a leaſe for life, or for years, the copyhold is de- 


ſtroyed for ever. K. 4 Co. 31. French. Vide ante, (B 3.) Semb. Latch, 


213. 
Though the leaſe was by parol. 4. Co. 31. 1 Rol. 498. J. 50. 
So, if the lord makes a leaſe of cuſtomary land, and the leſſee 
aſſigns his term to the copyholder, the copyhold is deſtroyed for ever. 
K. 2 Co. 17. 4. 1 Rol. 5 10. J. 30. R. Mo. 185. 1 Leo. 170. 
So, if the lord leaſe a copyhold for half a year, or any time certain. 
1 Rol. 498. J. 50. Vid ante, (B 3.) N 
80, it he makes a feoffment, leaſe for life, Cc. of a copyhold. 
1 Ver. 458. Vide ante, (B 3.) | 
Tho' he enters for a condition broken, the feoſfment being upon 
Condition. R. 4 Co. 31. 
80, 
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So, if the king grants a leaſe of land demiſed by copy, and after- 
wards grants the reverſion to another in fee, and the leſſee aſſigns to 
the copyholder, the copyhold is deſtroyed. R. 1 And. 191. 5 

So, if tenant in tail of a copyhold, remainder to him in fee, pur- 


chaſes the freehold, and then makes a bargain and fale to A. the iſſue 


in tail ſhalhnot avoid it. R. 1 Ver. 393. [3 P. V. g.] 


[So, alſo, it ſeems if the remainder in fee be in another, and the 


tenant in tail purchaſe the freehold and die without iſſue, the re- 
mainder-man ſhall not be entitled to the copyhold. Semb. 3 P. V. 


10. in the notes.) | 


So, if a copyholder takes a leaſe of a manor, his copyhold is ex- 


tint ; but it may afterwards be re-granted by copy. Vide ante, 
(B 3.) K. 4 Co. 31. 5. Cont. per Shute, Sau. 70. 5 
So, if a copyholder ſues execution upon a ſtatute, and has the 
manor in execution, his copyhold is gone. Cont. per Manwood, who 


| ſays, that after the debt levied, the cuſtomary intereſt remains. 


Sav. 70. | 


80, if a copyholder by deed ſells his copyhold to the lord, his 


eſtate is extinct; but may afterwards be re-granted by copy. R. 
Hut. 65. Jon. 41 | | 


Though the lord was only leſſee for years of the manor. R. Hut. Gy. 
So, if a copyholder by deed releaſes his copyhold to the lord, tho? 
it be not of the nature of a releaſe to give poſſeſſion. Hut. 65, 
on. 41. Et 
51 if the lord enfeoffs his copyholder, to the uſe of another, his 
copyhold is not deſtroyed ; for it is ſared by the /f. 27 H. 8. 10. R. 
7 Co. 39. a. Lilling fon. | : v 
So, if the king grants a copyhold by patent for life, it ſhall not be 


extinct, but the king may afterwards grant it by copy. R. 2 Rol. 
197. J. 5. Vide ante, (B 3.) | | | 
So, if the king afterwards grants the manor, the grantee, after the 


life ended, may grant it by copy. R. 2 Rol. 197. J. 20. 

So, if the lord grants the freehold of a copyholder to A. for the 
life of the copyholder, his copyhold is not deſtroyed. R. Hob. 181. 

So, if the lord makes a new grant by copy for life, with remainder 
over, Cc. to his copyholder in fee; the inheritance of the copyhold 
is not thereby deſtroyed. R. cont. 37 El. ut dicitur ; but there per 
tao J. acc. 3 Bul. 81. 

And if the lord makes a bargain and ſale of the inheritance of a 
copyhold, to a copyholder for life, who accepts it ; the remainder of 
the copyhold is not thereby deſtroyed. R. g Co. 106, 7. M. Podger. 

So, if there be a copyhold for three lives habend” ſucceſſiva, and the 


| lord by deed grants the inheritance to the firſt, the intereſt of the ſe- 


cond life is not deſtroyed. Adm. 2 Leo. 72, 
So, if the inheritance be granted to the firſt life, remainder to the 


ſecond life, who does not agree to the grant. Semb. 2 Leo. 73. TY 


But if the firſt life be deſtroyed by grant of the inheritance, th 


ſecond life in remainder cannot have the advantage till the death of 
the firſt. R. 2 Leo. 73. 
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(M) Copyhold, how forfeited. 


(M 1.) By Treaſon, or Felony. 


(THE ſeverity of the law in cafes of forfeiture warrants the courts 
in Weflminfter-Hall in taking care that there is the greateſt ac- 
curacy in the lord's proceedings; and therefore, in all caſes of for- 
fciture, which are frififſim juris, if there be any irregularity, it is 
ſuſficient to overturn the whole proceedings. Per Lord Kenyon Ch. J. 
3 T. R. 169. 173.) | | 
If a copyholder commits high treaſon, his eſtate is forfeited to the 
lord, not to the king, except by the expreſs words of an act of par- 
liament. 2 Vent. 39. Vide pot. (M 6.) Per Hale, Hard. 434. 

And upon his attainder his eſtate is abſolutely determined; for he 
cannot afterwards be of the homage. 2 Jer. 19c. | 

Nor take a ſurrender out of court. Bid. 8 

So, if a copyholder commits felony, his eſtate is forfeited to the 
lord by cuſtom. 2 Fon. 189. Pol. 621. Skin. 8. 

And a cuſtom, that if a copy holder commits felony upon pre ſent- 
ment of the homage, the lord ſhall enter, is good. R. 1 Bul. 13. 
1 Leo. 1. 2 Brow. 217. 

Vet if the lord grants a copyhold to A. for life, and upon his 
death, or forfeiture to B., and A. is attainted for felony, B. ſhall en- 
ter ; for the lord ſhall not have it againſt his own grant. R. Skin. 29. 


But for treaſon or felony, the lord cannot ſeize till attainder, with- 


out a ſpecial cuſtom allowing ſeizure before. Per cur. 2 Vent. 38. 
$emb. I Lev. 263. | 

And if the felon be acquitted upon trial, the forfeiture ſhall be dif- 
charged, tho' the felony was preſented by the homage. R. Godb. 267. 
So, if the copyholder has clergy, the lord cannot ſeize without 2 
ſpecial cuſtom. Semb. 1 Lev. 263. 


So, if the copyholder be acquitted upon an indictment. Dub. 


1 Bul. 13. 2 Brow. 220. R. Godb. 267. 
So, if the huſband be attainted the wiſe does not forſeit her dower, 
which ſhe has by cuſtom in his copyhold. R. Hard. 434. 
[A forfeiture by a copyholder's levying a fine may be waived by the 
lord. 3 T. K. 162.) IND 
[A he levied by a copyholder, who continues in poſſeſſion, is void, 
as againſt the lord. id.] | | | 
No fine levied with proclamations ſhall bind any but thoſe who are 
put out of poſſeſſion, and have but a right; for if their eſtate or in- 
tereſt be not diveſted out of them, but remains in them as it was ab 
inilio, they need not make an entry or claim to that which never was 


direſted. 5 Co. 123. Saffyn's caſe. 9 Co. 106. Margaret Podger's caſe.) 


(M 2.) By Alienation. 


So, if a copy holder makes an alienation by deed, it is a forfeiture 
by the general law of copyholds. Lit. S. 74. 

As, if he makes a feoffment. 8 

If he makes a charter of feoffment, with a letter of attorney to 
make livery ; though no livery be made. 1 Rel. 508. J. 21. 

So, if he makes a bargaia and ſale in fee, tho' the deed be not in- 
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rolled; for it is ſuſſcient to determine a leaſe at will. 1 Nal. cos. 


J. 17. but there ſaid to be R. cont. 38 Eliz. 

So, if he makes a leaſe for life. Ws | 

Or, if he makes a leaſe for years, not allowed by the cuſtom, with 
out licence. Co. L. 59. a. | | 

What leaſes a copyholder may make, vide ante, (K 3.) 

So, if he makes a leaſe not purſuant to his licence. Mo. 184. R. 


Cerro. El. 395. | 5 | oo 
If the forfeiture be by a leaſe without licence, the ſeizure may be 


after the leaſe is determined. Per Povel, Lut. 803. 

But if he makes a charter of ſcoſfment, or deed of demiſe for life, 
without a letter of attorney to make livery, it is no forfeiture. 1 Rol. 
508. J. 25. And ſo Co. L. 59. a. ſeems to be intended. 

So, if he makes a releaſe of his right to the copyholder in poſſeſ- 
fon. Co. L. 59. a. Vide ante, (I 1.) | 

Or, if he promiſcs to make a leaſe, but does not. R. 1 Bul. 190. 

Or, makes a leaſe for a year, and covenants to make a leaſe after- 
wards de anno in annum uſq. ten years. R. 1 Bul. 190, 2 Cro. 301. 

So, if a copyholder for life ſurrenders to another in fee, it is not a 
forfeiture ; for nothing paſſes by livery. 4 Co. 23. a. Bullock. Mo. 753. 

Nor if he ſuffers a common recovery in the court of the manor, 

X. 1 Mod. 200. 2 Mod. 33. | 8 
Or, if an infant makes a leaſe without licence. Ney, 92. Latch, 199. 
Otherwiſe, if he accepts the rent at full age ; for his leaſe was not 

void, but voidable. Noy, 92. Latch, 192. R. Fon. 157. 


[(M 3.) By Waſte, 


So, if a copyholder commits waſte, it is a forfeiture, by the gene- 
ral cuſtom of copyholds. 1 Rel. 508. J. 31. R. Me. 392. R. Ow. 17. 
Or, if he permits his tenement to be in decay. 1 Rol. 508. J. 34. 
Ow. 17. | 
Or, pulls down a houſe newly built upon the copyhold. R. 1 Bu. 
: | | 


to be rotten. Per Clench, 1 Rol. 508. J. 5 2. | | 
[If he tops timber-trecs, and makes them pollards. Peachy v. D. of 
Somerſet, T. 7G. Str. 447+] | 
[If he opens a new ſtone-quarry. Ibid.] | 
If he grubs up and deſtroys hedges and boundaries, 1bid.] 
So, if he builds a new meſſuage upon the copyhold. R, 4 Les. 


241. Hut. 103. Lit. 266, 7. 
So, if a woman copyholder takes a huſband, who does waſte, it is 


a forfeiture, Per two J. 4 Co. 27. a. Clifton. 1 Rol. po. I. 25. 
And it is a forfeiture of the eſtate of the wife, thoSthe huſband 
dies; for waſte tends to the diſinheriſon of the lord. 1 RI. 50g. J. 40. 
Vide pofl. (M 5.) 3 
So, it is a forfeiture, though he afterwards repairs. Dub. Lat. 227. 
And by waſte in one acre, or by cutting down one tree, the whole 


copyhold is forfeited, R. 1 Rol. 509. J. 10. Vide pol. (M 5.) 


But if a copyholder holds ſeveral copyholds by ſeveral tenures; 
waſte in one is a forfeiture only of one intire copyhold, though they 


are all granted by the ſame copy. X. 4 Co. 27. 4. Gro, El. 353. 
N 


3 90, 


Or, if he cuts down trees on pretence of repairs, and permits them 
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- So, if all eſcheat, and are re-granted tenend” per antiqua ſervitia ; 
waſte afterwards in one is a forfeiture of that only. R. 4 Co. 27. a, 
3 Teo. 109. 

But if a copyholder cuts down timber for repairs, it is no for- 
feiture; for he may do ſo without a ſpecial cuſtom. Per three J. 
Cro. El. 498. 1 Rol. 508. J. 40. Mo. 392. 

Though he cuts down more than he wants at preſent, and keeps 
the reſidue for future uſe; for he may not know preciſely how much 
is neceflary. 1 Rol. 508. J. 45. Cro. El. 499. Mo. 393. 

So, it is no forfeiture, if he ſells the top and bark, when he cuts 
down timber for repairs. R. 3 Bul. 282. 

Or, if he cuts down trees which the lord grants to him. D. Mo. ga. 

So, it is no forfeiture, if a copyholder, who by cuſtom may cut 
timber, does waſte. 3 Bul. 81. Cro. Car. 221. 

When cuſtom allows a copyholder to cut down trees. Vide ante, 

K 
( 89 1 f is no waſte for a copyholder in fee, to dig, or open mines, 
in his ſoil. Semb. 1 Sid. 15 2. (Vide 1 P. W. 406.) 

S8o, it is no forfeiture, if a ſtranger commits waſte without the aſ- 
ſent of the copyholder. Per two J. 4 Co. 27. 1 Rol. 508. J. 37. D. 
cont. Mo. 49. Acc. 4 Leo. 241. D. acc. 1 Bul. 52. R. cont. and 
agreed to be ſettled. Lut. 802. 

Or, one who occupies with ſufferance of the copyholder. D. cont. 
Mo. 49. Dal. 49. 

So, though waſte be done, Chancery will relieve againſt the for- 
feiture, upon ſatisfaction for it, if there was no intention to commit 
waſte. R. Ca. Ch. 96. 2 Ver. 664. Vide Chancery (2 V). 

As, if timber cut down was not uſed. Ca. Ch. 96. | 

Or, was uſed for the repair of another copyhold. Ca. Ch. 96. R. 


2 Ver. 537. 
Otherwiſe, if there was full and evident intention to commit waſte, 


Co. Ch. 96. 
(M 4.) By denying FER” Fines, Ec. 


So, if a copyholder refuſes his rent, or ſervices, it is a forfeiture, 
1 Rel. 506, J. 49. Dy. 211. b. in marg. 

As, if he refuſes his rent at the day. Hob. 135. 1 Rel. 506. J. 36. 

So, if he refuſes ſuit at the court of the lord, upon ſufficient fum- 
mons. R. 1 Rol. 506, J. 50. 3 Bul. 80. 268. KR. 3 Leo. 108. R. 
1 Rol. 429. 
So, if he does it not, upon frequent demands, tho he does not po- 
ſitirely refuſe. Vide Latch, 14. 

So, if he refuſes to pay a fine evidently reaſonable, upon demand, 
1 Rol. 507. l. 20. Vide ante, (H 7.) | 

So, if he ſays, that he is not ready to pay his rent, and the lord aſ- 
ſigns a day certain, within the manor, for payment, and he does not 
pay it : it is a forfeiture, for it amounts to an abſolute refuſal. R. 
"Latch, 122. 

Though the place aſſigned for payment be not at the next court, 
but at ſome other place, within the manor. R. Latch, 122. 

But it ought to be within the manor. Bid. 


Aud it ought to be an abſolute refuſal ; for if the copyholder ſays, 
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that he cannot pay his rent immediately, it is no forfeĩture. R. 1 Rol. 
506. J. 45. Cro. El. 505. D. Ray. 42. Co. Ent. 647. d. 
Or, if upon demand of the rent at the time of payment, the, copy- 
holder is abſent, which is a refuſal in law; it is no forfeiture, 1 Kal. 
06. J. 40. ä | | 
: So, 115 no forfeiture, if the rent be ſeveral times demanded, and 
not paid, if it be not denied. R. Co. Ent. 288, b, Dub. Latch, 14. 
122. and there Semb. cont. Acc. Lit. 268, | 
So, not coming to court to do his ſuit, is no forfeiture, if he does 
not refuſe to come. R. Co. Ent. 288. b. R. 3 Bul. 80. 
So, it is no forfeiture, if a copyholder refuſes his ſervices, till the 
law determines what are due. R. Latch, 14. 123. (Pide Ray. 42.) 
Or, before the rent is due, or a court is held, he ſays, that he will 
never pay his rent, or do his ſuit. Per Poph. 3 Leo. 108. 
So, it is no forfeiture, if there be not ſufficient notice; as if there 
be not a perſonal demand of the rent. Hob. 135. = | 
So, there ought to be a perſonal warning to come to the court, to 
be held at ſuch a place, and at ſuch a time. R. 1 Rol. 507. JI. 2. Co. 
Ent. 288. b. 1 Leo. 104. per Coke. : 
For a general ſummons of a court in the church, is not ſufficient. 
R. Co. Ent, 288. 1 Rol. 507. J. 10. R. Cro. El. 506, Cont. 
1 Leo. 104. | | 
90, it is no forfeiture, if he has reaſonable cauſe for his abſence 
from court; as if he was ſick. 1 Les. 104. . 
Or, attending upon a great office. 161d. 
So, it is no forfeiture, if a copyholder has no notice, that he who 
demands the ſervices has an intereſt in the manor. Semb. Latch, 122. 
As, if he refuſes to the grantee or bargainee of the reverſion before 
notice of an aſſignment. K. 8 Co. 92. a. Vide Condition, (L 4.) 
So, Chancery will relieve againſt a forfeiture, if relief is prayed 
within a reaſonable time. 2 Fer. 664. | EY 
90, if a copyholder, ſworn upon the homage in a court-baron, re- 
ſuſes to preſent according to his oath, it is a forfeiture. Per three J. 
1 Kol. 506. J. 32. Mo. 350. Dy. 211. R. 3 Leo. 109, | 
Or, if he kth to be {worn upon the homage. Kit. 90. . Per 
Gawdy, Mo. 350. Kit. 124. . | 
So, if a copyholder diſclaims being tenant to the lord, it is a for- 
ſeiture. Kit. 124. 6. = | 
But if he ſays in court, that he renounces his copy, it is no for- 
feiture. 1 Rol. 507. I. 15. 5 ; 
30, if the lord has field-courſe for ſheep upon the land of his copy- 
holders, incloſing of the copyhold, leaving ſpace ſor the ſheep, is not 
a forfeiture. R. Hut. 103. Lit. 267. 5 
So, if a copyholder forges a cigſfomary, and makes uſe of it againſt 
the lord, it is a forfeiture ; for the inheritance of the lord is in hazard 
by it. Adm. 3 Leo. 108. 
* if he defaces the doal marks which bound the copy hold. Lit. 
208. | 
But forging a ciſlomary, without making uſe of it, is no forſeiture. 
Dub. 3 Leo. 108. | | 
90, if a copyholder eres a mill upon his copyhold, without aſſent 
of his lord, it will be a forfeiture. Dy. 211. b. in marg. | 
90, by ſpecial cuſtom, it is a ſorfeiture if the heir, or he to _— 
eG 5 N 4 5 uſe 
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uſe a ſurrender is made, does not come to be admitted upon three 
proclamations at three ſeveral courts, 1 Ral. 568. J. 20. Adm. 8 Co. 
99. 1 Lev. 63. Vide ante, (G 2.) — 

[But ſuch default will be no forfeiture, without a ſpecial cuſtom 
to warrant it. 3 Term Rep. 170. 172.] | „ 
[Yet the lord may ſeize the eſtate guouſyue. 3 Term Rep. 172.) 

[But if he ſeize generally, it will be taken as an abſolute ſeizure, 
and therefore irregular, and ſhall not afterwards be ſet up by the lord 
as a ſeizure quouſque. Id. ibid. Fey Te 

[No infant or feme-covert ſhall forfeit any copyhold meſſuages, &'c. 
for their negleCt or refuſal to come to any court or courts, to be kept 
for any manor or manors, whereof ſuch meſſuages, &'c. are parcel, 
and to be admitted thereto, nor for the omiſſion, denial or refuſal 
of any ſuch infant or feme-covert, to pay any fine or fines, impoſed on 
their admittance to any ſuch copyhold meſſuage, c. St. 9 G. 1. 
c. 30. /. 5.7 | = 

"If 2 ſeveral co-heirs of a copyholder be a feme-covert at the 
time of the anceſtor's death, the lord cannot ſeize the whole eſtate, 
in default of the heir's not coming in to be admitted after three pro- 
clamations, though it be not known to the lord that one of them is a 
feme- covert. He muſt proceed according to the directions of this 
ſtatute ; for which, ſce ante, (H 6.)] 

So, if the ſurrenderee does not come upon three proclamations, at 
the next court. 1 Rol. 568. J. 20, ; 

So, by ſpecial cuſtom, it is a forfeiture if a copyholder, into whoſe 
hands a ſurrender is made, out of court, according to the cuſtom, 
does not preſent it at the next court. | ER 

But if a copyholder is outlawed, his copyhold is not forfeited, or 
determined. R. Lit. 234. 

So, if a copyhold is ſurrendered to A. in truſt for B. who is found 
to be an alien; the king ſhall not have the copyliold. Semb. Al. 15. 
Agreed Hard, 436. | | 1 3 

If an alien purchaſes a copyhold in his own name, the king ſhall 
not have it, but the lord himſelf. K. Dy. 302. 6. in marg. | 


(RI 5.) What Eftate ſhall be ſorfeited. 


If a copyholder makes a feoffment of one acre, parcel of his copy- 
hold, nothing ſhall be forfeited but that acre. R. 1 Rol. 509. I. 5. 

But * waſte in one parcel, the whole copyhold is forfeited. Vide 
ante, (M 3.) | | | 
80, if . copyholder for life commits a forfeiture, his eſtate for liſe 
only ſhall be forfeited, not the remainder. 1 Rol. 509. I. 15. Cont. 
Mo. 49. Per Gawdy, aca Cro, El. 598. R. acc. Cro, El. 879. Tel. i. 
Noy, 42. © hs | 

As, if he makes a feoffment. 

Commits waſte. 1 Ro. 509. J. 20. 

Does not come to be admitted. R. 1 Rol. 568. JI. 25. Tel. 1 Ray. 
404. Per Eyre, 3 Mad. 224. ö 

So, if a leſſee for years of a copyhold with licence, makes a feoft- 
ment, he forſeits only his term. 1 Rel. 509. J. 28. 

So, if a copyholder, by licence, makes a leaſe, and afterwards 
commits a forfeiture ; the leaſe is not forfeited. Semb. Hob. 177. R. 


2 Rol. 372. 
TR | . | So, | 
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So, if an huſband ſeiſed in right of his wife makes a leaſe without 
licence, not allowed by the cuſtom, he forfeits only during his own life. 
R. 1 Rol. 50g. J. 30. Cro. Car. 7. Di#. Cro. El. 149. Semb. 
2 Rol. 344. 361. 372. R. 2 Rol. 271. J. 25. 5 . 

So, if a leſſee of a copyhold for life, for years, or in tail, makes a 
leaſe by indenture, it is no forfeiture as to him in reverſion. R. 2 Rol. 
271. J. 15. 20. 25. | | 

But if an huſband ſeiſed in right of his wife does waſte, he forfeits 
the eſtate of his wife alſo; for it tends to the difinheriſon of the lord. 
1 Rol. 509. I. 40. Vide ante, (M 3.) | 
So, if he refuſes his rent or ſervices. D. Cro. El. 149. D. 2 Rol. 


2 the huſband dies before the entry of the lord. Cont. per Dodd. 
2 Rol. 344. | | | | 
So, 7 the huſband commits felony, the free-bench or dower of his 
wife ſhall be forfeited, if it be not preſerved by ſpecial cuſtom. Vin, 
Eut. | 
So, if a copyhold be granted to two for life ſucegſſtus, and the firſt 
commits waſte, the whole eſtate is forfeited. R. Mo. 49. D. Dal. 49. 
If a cuſtom be, that the copyhold of a copyholder convicted of 
felony ſhall be forfeited ; and the wife is admitted to the copyhold as 
her 1 and during her life the heir is convicted, his eſtate 
ſhall be forfeited. R. 1 Leo. 1. | 1 2 
[If 4. deviſes copyhold to B. and ſurrenders to the uſe of his will, 
and B. is hanged for felony before admittance, or doing any act to 
ſhew he was tenant, the lands are not forfeited to the lord, but deſcend 
to the heir of A. Roe v. Hicks, P. 27 G. 2. 2 Wilſ. 13, 16.] 


(M 6.) Who ſhall have Advantage of the Forfeiture, 


[ Dominus pro tempore ſhall take advantage of a forfeiture. R. 1 Rol. 
5cg. J. 50. And no other lord. 3 Term Rep. 173. except only in 
thoſe caſes where the act of forfeiture deſtroys the eitate. Id. ibid.] 

So, the grantee of the inheritance of a copyhold. R. 1 Rol. 5 10. 
J. 3. Mo. 399. 3- Cre. El. 492. Vide Ow. 63. Semb. cont. 

So, leſſee for years of ſuch a grantee. R. 1 Rol. 5 10. J. 5. Dub. 


Cro. El. 499. Mo. 393. 


So, if the lord dies after forfeiture for waſte, the heir ſhall take ad- 
vantage of it. Dub. Latch, 227. Cont. per three J. Powel, acc. Lut. 
802. | | 

So, a leſſee of a manor by leaſe made after a forfeiture committed 
ſhall take advantage of it. R. 1 Rol. 510. J. 10. Cre. Car. 234. 
But there the copyholder ſurrendered to the lord, not having notice 
of the forfeiture, who entred and made a leaſe, and by the entry the 


lord was in in his elder right. 


So, the alience of a manor, after a forfeiture committed. Dub. 
2 Vent. 29. | © 1 5 5 
But if the lord dies after a forfeiture committed, he in reverſion, 


or remainder, ſhall not take advantage of it. R. 2 Cre. 301. 1 Bul. 
190. | | 


And for any forfeiture that does not determine the cuſtomary 
eſtate, the heir ſhall not take advantage. R. per three I. Lut. Boa. 


As, for waſte. Lut. 802. Dub. Latch, 227. 
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By a leaſe without licence. Lut. 802. 1 Sal. 187. | 

So, if two parceners be ladies, and one dies, the other being heir 
to ber ſiſter, ſhall not take advantage; for the cannot enter for a 
moiety. R. per three J. Lut. 802. 1 Sal. 187. : 
And upon forfeiture for treaſon, the lord ſhall take advantage, not 
the king, unleſs by the expreſs words of an act of parliament. 
2 Vent. 39. Vide ante, (M 1.) 

If a copyholder for life fortcits, the lord ſhall take advantage, not 
he in remainder. 1 Kol. 500. J. 45. R. 9 Co. 107. a. M. Padger. 
1 Sand. 15 1. R. 1 Mod. 200. 2 Mod. 33. | 

Except when the remainder is to commence after forfeiture, &c. 


R. 2 Jon. 189. 3 Lev. 94. But there it was not a remainder but a 


reverſion. Pol. 620. Vide infra, Vide poſt. (M 7.) 

But if a ſurrender be to A. and B. and the heirs of A., but B. upon 
three proclamations, according to the cuſtom, does not come to be 
admitted, A. ſhall be admitted to the whole, and not the lord to a 


moiety. Dub. Yel. 1. 


So, if a reverſion of a copyhold be granted habend” after the death, 


ſurrender, or forfeiture of the copyholder for life ; if he forfeits, the 
reverſioner ſhall take advantage, and not the lord. R. 3 Lev. 94. 
Pol. 621. Hg 189. | | 

So, if a forfeiture be ſuch, that it determines the cuſtomary eſtate, 
the heir ſhall take advantage of it; as if a copyholder makes a feoff- 


ment, or leaſe for life. R. Lut. 803. 


(M.) When a Preſentment is not neceſſary. 


If a copyholder commits a forfeiture, by treaſon or felony, after at- 
tainder, the lord may ſeize without preſentment by the homage. R. 
2 Vent. 38. 2 Jon. 190. p 

Or, by alienation. Kit. 90. 6. R. Cro. El. 499. 

Or, by waſte. Cont. Kit. go. b. Semb. acc. Latch, 227. R. Cre. 


Or, by a leaſe without licence. R. Jon. 249. 
| So, the lord may grant a copyhold forfeited, before ſeizure; for 

the forfeiture is a determination of the will, of which the lord may 
take advantage. R. 1 Lev. 26. | | | 
So, a grantee habendum after forfeiture, Cc. may enter, before 
ſeizure, upon an attainder of the copyholder. Semb. 2 Jon. 189. R. 

Lev. 94. : a 
: But "A a forfeiture by non-feaſance, the lord cannot ſeize without 
2 preſentment of the homage; as for not rendring ſervices, or ſuit 
of court. MK. go. b. | 

Nor for any perſonal forfeiture, R..4 Leo. 241. 


(M 8.) Diſpenſation; What ſhall be. 


If the lord makes an admittance to the copyholder, after a foffeiture 


committed, it amounts to a diſpenſation ; for it ſhall be taken as an 
entry, and a new grant. R. 1 Lev. 26. (Vid. 3 Term Rep. 171. 
where it is ſaid by Ld. Kenyon, that the word “ diſpenſes,” ſhews that 
he does not make a new grant, but admits the tenant to be in of his 
old title.] 

So, if he accepts rent of the copyholder. Per Tuiſd. 1 Keb. 15. 
Vide Condition (P). | ER 90g 


7 h 
2 
OI 
ö 
A 
5 
5 
-% 
F 
; 
1 
3 


2 * * g 1 5 
F rr wal i - . 3 5 EG ro ? 
, 12 * r * a STR. s 
" — 5 Peay 
OY q * 


pf 
+ 
3 
45 
1 
i 
9 
As 
'7 
2 
N. 
3 


s JorTworm 137 


| $o, if a copyholder be amerced at the court for not coming; it will 
be a diſpenſation of the forfeiture. R. 1 Lev. 104. Y 

[So, if after a forfeiture committed which may be waved, the lord 
do any ſolemn acts to ſhew that he waves it, as if he admit a preſent- 
ment that the tenant forfeiting died ſeiſed, and require, by proclama- 
tion his heir to come in. 3 Term Rep. 471.) WP: 


[So, if he do not avail himſelf of his right to ſeize, within 20 years. 
Semb. ſed quer. Id. 172. 273.) | 
Though the amerciament be not eſtreated or levied. 1 Leo. 104. 

If permiſſive waſte be repaired before entry, it prevents the ſeizure, 
as forfeited. R. Powel, Lut. 803. 1 8 

And a diſpenſation by him who is the rightful lord, tho' he be only 
dominus pro tempore, binds him in reverſion, as well as himſelf. R. 
1 Lev. 26. 8 | | | 

But an admittance after a forfeiture by a difſeiſor, is not a diſ- 
penſation, as to him who has the right. R. 1 Lev. 26. 

So, it ſhall be no diſpenſation, if the lord had not notice; as if he 
accepts rent of a copyholder after waſte done, without notice of it, 
he may afterwards enter for a forfeiture. R. 1 Rol. 475. l. 50. 

So, if the lord accepts a ſurrender of the copyholder, after treaſon 
committed. R. 2 Vent. 38. : | {x2 

So, a pardon of treaſon, is no diſpenſation. R. 3 Lev. 94. R. 
2 Jon. 189. | 

So, if the lord accepts a ſurrender of a copyhold after a forfeiture - 
committed, and before notice of it, it is no diſpenſation. R. Cro. 
Car. 234. | 

The he lord ought to take notice of a forfeiture, by denial. of ſuit 
of court. 2 Vent. 39. | | 

Or non-payment of rent. D. 2 Vent. 39. 


(N) Copyhold, When bound by a Statute. 


WW HEN no prejudice enſues to the lord by it, copyholds are in- 
cluded within the general words in any ſtatute, viz. /ands, 
tenements, and hereditaments. 3 Lev. 327. R. 3 Co. 8. D. Cro. Car. 
43, 44. Sav. 67. | EO | 
As the ft. of Merton, 20 H. 3. by which damages are given to the 
wife for being deforced of her dower, when her huſband dies ſeiſed, 


extends to copyholds. Cro. Car. 43. Vide ante, (K 2.) 


So, the ff. W. 2. 13 Ed. 1. 3. which gives a cui in vit upon alien- 
ation 1 huſband of the land of his wife. Cro. Car. 43. 3 Co. 
9. a, al. 1 16. | | 
So, the other branch of V. 2, 3. which gives receipt to the wife, 
upon default of her huſband, extends to the default of the huſband 


in a writ of right, in a court-baron. 2 1. 343. 3 Co. 9. a. Cre. 


ar. 43. | TEN: 
So, the ft. W. 2. 4. which gives a quod ei deforceat upon a recovery 
by default againſt tenant for life, &c. 3 Co. 9. a. Cro. Car. 43. 
So, the ff. 4 H. 7. 24. whereby a tine, with proclamations and 
non-claim for five years, bars all eſtates, &c. extends to a cuſtomar 
intereſt, R. 9 Co. 105. 1 Brow. 181. 2 Inſt. 517. . 
And therefore, if the lord enfeoffs a copyholder in tail, who after- 
wards levies a fine ſur conuſance, & c. the iſſue in tail is barred. R. 
Cart. 23. : Bur 


V 


But if the lord makes a bargain and ſale to a copyholder for life, 
who afterwards levies a fine ſur conuſance, &c. and five years paſs, he 
in remainder is not barred by the /. 4 H. 7. 24. for the remainder 
was not deveſted. R. 9 Co. 106. Vide ante, (L—M 5.) 

So, copyholder for three lives ſuccgſſivè, the firſt life joins with the 
jord in a fine come ceo, &c. of the copyhold eſtate : it does not bar the 
ſecond life. R. 2 Fon. 143. Ray. 403. Pol. 564. 

So the ff. 31 H. 8. 13. which avoids leaſes for life made by re- 
ligious perſons within a year before, extends to copyholds. R. 3 Co. 8. 
11s. 128. Sav. 66. | : 
| So, the ff. 32 H. 8, 9. againſt champerty and maintenance in the 
purchaſe of titles, Wc. Per Wray, 4 Co. 26. a. Cre. Car. 43. 2 Brow. 


ha the /f. 32 H. 8. 34. which gives to a grantee of the reverſion, 
the ſame actions and entry for a condition broken, as the grantor 
might have, extends to the aſſignee of a reverſion of a copyhold. Cont. 
R. 2 Cro. o. Tel. 223. Per Hob. 178. Dub. Cro. Car. 25. D. 

Cra. Car. 44. but R. acc. 3 Lev. 327. Vide ame, (K 12.) | 

So, the /. 32 HF. 8. 2. of limitations. Mo. 411. 

So, the /f. 13 El. 20. which reſtrains long leaſes made by eccleſiaſ- 
tical perſons. 3 Lev. 327. = 
So, the fb. 27 El. 4. which reftrains fraudulent conveyances. 3 Lev. 
327. [Vid. Cowp. 710. 713, 714. 8 

So, the ff. 1 Jac. 15 & 21 Fac. 19. againſt bankrupts; for being 
named by the a 13 El. 7. the other ſtatutes, made in aid and con- 
firmation of this, extends to copyholds, R. Cre. Car. 550. Adm. 
Cro. Car. 568. | | 

By the ft. 13 El. 7. Commiſſioners may take order with bankrupr's 
lands, Sc. as well cuſtomary as free, &c. And by deed indented and 
inrolled make fale of ſuch lands, &c. But the vendee ſhall not enter, 
nor take the profits till he hath agreed with the lord for his fine, who 
thereupon ſhall admit him. | . | 
But the eſtate of a copyholder is veſted in the bargainee, by the 
bargain and ſale. Cro. Car. 569. Vide ante, (G 1.) 

And he ſhall avoid ail meine acts between the ſale and his admit- 
tance ; as, if the bankrupt dies after ſale, and before admittance of the 
vendee, the wife of the bankrupt ſhall not have her dower. R. Cre. 
Car. 569. Vide ante, (G 1.) | 

So, the ft. W.2, 13 Ed. 1. de donis extends to copyholds. R. 
3 Co. 8. K. 9 Co. 105. cont. D. cont. Sav. 67. Vide ante, (C 8.) 
But it wat R. acc. 3 Lev. 327. Cont. 1 Rol. 838. I. 15. Semb. acc. 
i Leo. 175. Dub. Cro. El. 380. Adm. 1 Sid. 314. 


(O) When not. 


B UT when a ſtatute alters the ſervice, tenure, cuſtom, or intereſt 
of the land, to the prejudice of the lord, the general words of 
the ſtatute do not extend to a copyhold. R. 3 Co. 9. a. D. Cre. Car. 


44. 
And, therefore, a copyhold is not extendible upon a ſtat. merchant 
or ſtaple within the /d. of Acton Burnel, 11 Ed. 1. De Mercat. 13 Ed. 1. 


Mo. 94. 128. | 
Nor by the f. . 2. 13 Ed. 1, 18. which gives an e/egit. F. 3 Co 


9. 4. Cro. Car. 44- Sav. 67. 80, 
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the guardianſhip of his ſon. 
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So, the ff. of Gloucefler, 6 Ed. 1. which gives ſummons ad warran- 
tizandum upon a foreign voucher, does not extend to copyholds. 
2 Ini. 325. 
: cos - ft 23 H. 8. 5. which gives authority to commiſſioners of 
ſewers to ſell lands. Cal. 134, 5, (Callis, Seward's edit. 1686.) 
Nor, the ff. 27 H. 8. 10. which transfers the poſſeſſion to the uſe ; 
for it will be a prejudice to the lord to have the poſſeſſion transferred 
by the ſtatute without the allowance of the lord. D. Cro. Car. 44. 
Nor, the clauſe which enables to make a jointure of lands. 
Nor, the /. 31 H. 8. 1. nor the f. 32 H. 8. 32. which compel joint- 
tenants and tenants in common to make partition. Cro. Car. 44. 
Nor, the ff. 32 H. 8. 28. which enables tenants in tail, and huſband 
and wife, to make leaſes for twenty-one years. Cro. Car. 44. Dal. 
116. | | BE 
Nor, the . 32 H. 8. 37. which gives remedy to executors or ad- 
miniſtrators for rent-arrear, by diſtreſs, or action of debt. XR. Ye/. 
135. Vide anie, (K 12.) | 
Nor, the /. 29 El. 6. which gives to the king, the lands of recu- 
ſants. R. 1 Leo. 98. Ow. 37. D. Hard. 433. 
Nor, the ft. 31 El. 7. which prohibits the erection of cottages with- 
out four acres of land. R. 1 Bul. 52. | | | 
Nor, the f. 12 Car. 2. 24. which enables the father to diſpoſe of 
R. 3 Lev. 395. Lut. 1190. Vide ante, 
K 5. . ; | | 
| cher the ff. 14 G. 2. c. 20. ſ. 9. relative to eſtates pur autre vie. 
Dia. obiter per Lord Hardwicke. Ambler, 152. Sed quare.] 


| (P) Copyholder, how impleaded. 


(P i.) In the Lord's Court. 


A Copyholder ſhall not implead, nor be impleaded for his tenements 
by the king's writ. Lit. S. 76. 8 | 


And, therefore, if he implead another for his tenements, he ſhall 


have a plaint in the lord's court, and make proteſtation to ſue in the 


nature of an aſſiſe of novel diſſeiſin, of an aſſiſe of mortdancgſlor, of a 
fermedon, or other action at common law. Lit. S. 76. F. N. B. 12. B. 

90, in nature of a writ of right. 3 Leo. 99. 

And, if an erroneous judgment be given, a copyholder ſhall not 
have a writ of falſe judgment, in reſpect of the baſeneſs of his eſtate; 
but he ought to ſue to the lord by petition. Co. L. 60. a. F. N. B. 
12. B. D. 4 Co. 30. ö. Ca. Parl. 67. Mo. 69. | 5 

So, if he be diſtrained for more cuſtoms or ſervices than he ought, 
he ſhall not have a monſtraverunt, F. N. B. 14. D. 16. EB. 

So, if a copyholder ſurrenders to A. upon truſt, and the truſt be 
not performed; he may ſue to the lord by petition, and compel per- 
formance of the truſt. R. 1 Leo. 2. 

And if the lord decrees a ſurrender to A., and the party refuſes, the 
lord may ſeiſe, and admit 4, R. 1 Les. 2. nl 


(P 2.) In Chancery. 


But if the lord refuſes admittance to the heir or ſurrenderee, the 
Copyholder may ſue in Chancery, and ſhall be there relieved. 2 Crs. 
308. Vide ante, (G 10.) 8 EE | 30, 
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So, if the lord ouſts his tenant without cauſe. 
So, if he ouſts his copyholder for an involuntary forfeiture. Ca, 
Cb. 96. Vide ante, (M 3.) 

So, if he demands an exceſſive fine, Ch. R. 464. 

Or, more ſervices than he ought. 

So, if the lord refuſes to hold a court to do right to his copyholder. 
Adm. Ca. Parl. 67. Vide ante, (C g.) 

Or, refuſes to do right, upon a petition to him after an erroneous 
judgment. Adm. Ca. Parl. 67. 4 Co. 30.b. (Vid. 1 P. V. 336. ] 

Or, reſuſes to grant licence to make leaſes, 

So, if a copyhold be ſurrendered to B. for payment of an annuity, 
or other truſt, Chancery will compel the performance. | 

So, if an erroneous judgment be in a cuſtomary court, in an action 
in the nature of a formedon ; 3 Chancery upon a bill in the nature of 
falſe judgment will reverſe it. K. 1 Rol. 373. J. 45. Lane, 98. 

So, the Exchequer; if it be in the king's manor. R. 1 Kol. 5 39. 
J. 20. Lane, 98. 

So, Chancery will aſcertain the cuſtoms of a manor between the lord 


and his tenants. 
And aſcertain the limits of e and freehold tenements, which 


are confuſed. 
So, Chancery will relieve againſt a defective ſurrender, Ca. Ch. 
171. Vide ante, (F 10.) 


If the ſurrender be not preſented. Ca. Ch. 171. 
If a copyhold is agreed to be enfranchiſed, and the freehold is con- 


veyed to a truſtee without a ſurrender of the copyhold to him. R, 


1 Ver. 392. 
If a ſurrender be made into the hands of one, and not of two copy- 


holders. 2 Ver. 164. 

So, if a ſurrender be refuſed. 2 Ver. 585. 

So, a deviſe or ſettlement of a truſt of a copyhold ſhall be good, 
without 2 ſurrender. 2 Ver. 585. 704. 

So, Chancery will ſupply the default of a ſurrender to the uſe of a 
will, when the rolls are loſt, and long poſſeſſion has been under the 
will. R. 2 Ca. Ch. 151. 1 Ver. 195. Vide Chancery (2 V). 

So, in favour of a purchaſer. 2 Ver. 163. 

Or, ſor the proviſion of a younger ſon or daughter. 1 Sal. 187, 

Tho? he has ſome other maintenance. Zbid. 

Otherwiſe, if the eldeſt ſon be thereby diſinherited. Bid. 

Or, it was for the proviſion of a — R. in Parl. 1 Sal. 187. 
2 Ver. 625. [Vide 1 P. V. 61.) 

Or, for the proviſion of a nephew. K. 2 Ver. 625. 

So, it will ſupply it for the heir, when the copyhold was gavel- 
kind, and charged with legacies to the younger children. K. 2 Ver. 
16 
But Chancery will not relieve the lord of a manor, after a ſale of 
the manor, for rents or fines due before the ſale, R. 1 Rol. 374. 
J. 45 
N or will compel the lord of a manor to receive a petition, to reverſe 
a common recovery. X. Ca. Parl. 68. 


Vide Chancery (2 V). 
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(P 3.) At Common Law. 


So, a copyholder ſhall have treſpaſs by the common law, for a treſ- 
paſs done upon his copyhold. Per Danby, 7 Ed. 4. 19. a. 2 H. 4. 12. 4. 
And ſhall have it againſt his lord, if he enters upon him without 
cauſe. Per Danby, 7 Ed. 4. 19. Per Brian, 21 Ed. 4. 80. Co. L. 
60. b. N | 4. 

Or, if he cuts down trees, not being timber. R. 1 Leo. 272. 

So, an action upon the caſe lies againſt the lord, if he cuts down 
timber, when by the cuſtom it belongs to the copyholder. Vide ante, 

K 7.) . 
0 2 the leſſee of a copyholder ſhall maintain an ejectment at con- 
mon law. R. 4 Co. 26. Melwich. D. Mo. 128. 272. R. Mo. 539. 
569. Per three J. cont. Gro. El. 483. 717. K. acc. Cro. El. 224. 
1 Leo. 328. Cro. El. 535. 

Otherwiſe, if the leflee has not a rightful eſtate ; as, if the leaſe be 
for ſeveral years without licence, he ſhall not have an ejectment againſt 
the lord. D. Lit. 234. 3 

Nor, againſt a ſtranger. Dub. Lit. 234. 

So, if a man ouſts a copyholder of a manor in the king's hands, he 


cannot maintain an ejectment. R. 3 Leo. 221. 


So, a copyholder cannot maintain ejectment upon the demiſe of the 
lord by copy. Cro. El. 224. 1 Les. 328. F 
Jo, if a replevin be upon a diſtreſs for rent of a copyhold, the de- 
fendant may avo for it in the king's court. R. Cre. El. 524. 

So, an ejedione cyſtodie lies for a guardian, appointed by the lord of 
the manor according to the cuſtom ; for he does not claim by copy, 
but has an intereſt at common law. R. Cro. El. 224. 1 Leo. 328. 


(P 4.) Pleading of Copyhold. 


If a man entitles himſelf to a copyhold, he ought in pleading to 
ſue wa grant by the lord to him. Cro. Car. 190. Vide Pleader, (E 19.) 
So, if he intitles himſelf under 4. he ought to ſhew a grant to 4. 
R. 2 Cro. 103. R. Cro. Car. 190. . 

But it is only form, and aided upon a general demurrer. Per three 
J. Cro. Car. 190. Semb. cont. 2 Cro. 103. | 

And if he entitles himſelf to the reverſion after the death of A. it is 
ſufficient to ſhew a grant of the reverſion, without ſhewing a grant of 


the eſtate to 4. R. 2 Cro. 52. | 


It is not ſufficient, to plead that the tenements are granted by copy, 
without ſaying, ad voluntatem domini. Lut. 1166, 1171. R. Lut. 
126. Semb. Cro. Car. 229. : 

[Copyhold. muſt be ſtated, or found, or pleaded to have been de- 
miſable by copy of court- roll time out of mind, or it will not be ad- 
judged copyhold. Noe v. Newman, P. 33 G. 2. 2IWill. 125.) 

So, he cannot plead, that they are copyhold, and deſcendible to the 
heir; ſor that is a contradiction. R. ion a ſpecial demurrer, Lut. 1328. 

That A. was ſeiſed in fee ſecundum conſuetudinem manerii, without 
ſaying by copy or the like. X. 3 Bul. 230. | 

But the omiſſion of, ad vluntatem domini, ſhall be aided after verdict. 
R. 1 Sal. 365. | 

So, it is pot ſuſſicient to plead, that the land is demiſable time 


whereof, c. without faying in fee, or for life, Sc. Sav. 131. 


That 
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| That the copyhold was granted by the ſteward, without naming 


him. Sav. 131. | 
The form of pleading an admittance to a copyhold. Vide Co. Ent. 


$756. be | 

9707 a ſurrender and admittance thereupon, Co. Ent. 645. d. 

Of a ſurrender by an huſband and wife. 3 Lev. 147. Co. Ent. 

76. b. | | 
a Of a ſurrender to the uſe of a will. Lut. 759. 794. 

To two tenants. 3 Lev. 128. Co. Ent. 575. 6. 

By attorney. Lut. 760. . 

To the lord out of the manor. Lut. 677. 

Of a grant and admittance to a reverſion. Co. Ent. 184, 185. 

If a copyhoſder claims common, or other profit, in alieno ſolo, he 
ought to preſctibe in the name of the lord. R. 4 Co. 31. b. Foiſton. 
Cro. El. 390. Mo. 461. Lut. 1327. 1 Sal. 170. 

But if he claims it within the "manor, he ought to allege it by way 
of a cuſtom ; for he cannot preſcribe in himſelf, for the baſeneſs of 
his eſtate. R. 4 Co. 31. b. Cre. El. 390. Mo. 461. Lut. 1326, 
R. 6 Co. 60. b. 5 

And therefore, if he alleges a cuſtom within his manor, quod guilibet 
tenens cuſiomar* of ſuch a tenement ſhall have common of eſtovers in 
another manor, it is bad. R. Dy. 363. ö. 4 Co. 31.6. 

But, if a copyholder pleads a leaſe, it is not neceſſary to plead a 
cuſtom ; for it ſhall be intended purſuant to the cuſtom, if the con- 
trary be not ſhewn on the other ſide. D. 1 Leo. 100. 

So, he may plead a demiſe for a year, without a licence. Co. Ent. 


$76. a. Win, Ent. 998. | 
But, a demiſe for ſeveral years ſhall be pleaded with a licence. Cz. 


Ent. 185.0. | 
If a copyholder alleges a cuſtom, it is more proper to ſay poſitively, 
guod infra manerium talis habet” conſuetudo, & c. Semb. Lut. 1188, 9. 
Yet it is ſufficient to ſay, eo quod ſecundum conſuetudinem, &c. R. 


Tut. 1190. 
Or, quod cum per conſuetudinem manerii habere debeat. R. 1 Sal. 365. 


aſter a verdict. 

If a copyholder alleges a cuſtom within the manor for common, 
Dr. it is not neceſſary to ſay, what eſtate they have in their tenements; 
for be it for life, for years, or in fee, the common, c. belongs to. 
them for the time. R. 2 Saund. 326. 

So, it is not neceſſary to ſay, that common belongs ad fatum cuſ- 
fomarium ; for, ad tenementa ſua prædicta ſpectaut, is ſufficient. R. 


1 Sal. 366. 
| (Q Manor. 
(Q 1.) What ſhall be. 


A L copyholds, regularly, are parcel of a manor. Yide ante, 
(B 2.) 

A manor commenced, where the king granted lands with juriſ- 
diction to another, who beſore the ff quia emptores terrarum granted 
parcel of them to others, to hold of him by certain ſervices. Co I. 

8. | 
Every manor conſiſts of demenfes and ſervices. 


To 
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[To conſtitute a manor it is neceſſary not only that there ſhould be 
two freeholders within the manor, but two freeholders holding of the 
manor ſubject to eſcheats. Per Lord Kenyon C. J. Glover v. Lane, 
B. R. M. 30 Geo. 3. 3 T. R. 447] © . 

(To conſtitute a court-baron, it muſt be holden before two free- 
holders at leaſt. Bradſhaw v. Lawſon, B. R. M. 32 Geo. 3. 4 T. R. 

13. Jnfra, 1 | | | 
f N of a manor, and parcel of the demeſnes 
and ſervices are allotted to one, and parcel to the other; each has a 
manor. 2 Rol. 122. J. 15. | 3 

And if, by deſcent the part of one comes to the other, it ſhall be 
one manor again. 2 Rol. 122. J. 25. So 

So, if a manor extends to A. and B., and he grants the demeſnes 
and ſervices in A. The grantee has a manor, and the grantor has 
another manor in B. Per two J. Cro. El. 19. Per two J. Periam cont. 
Cro. El. 39. Ow. 138. . | | * 

So, a manor may be parcel of another manor, and held of it. 1 Bul. 54. 

So, it may be held of another, by copy. Vide ante, (C 1.) 


5 (Q 2.) What is Parcel of a Manor. 


The demeſnes are parcel of a manor. 

So, rents and ſervices. 2 Kol. 120. | 

So, a rent-ſeck may be parcel of a manor ; for it may have a lawful 
commencement, by releaſe from the lord to the tenant, reſerving the 
rent, or by purchaſe of the tenancy by the lord paramount. 2 Rel. 
120. J. 25. 5 d 

DO, — for owelty of partition. 2 Rol. 1 20. J. 3o. 

If a man makes a gift in tail, or a leaſe for life or years of part of 
the demeſnes of a manor; the reverſion continues parcel of the 
' manor. Co. L. 324. . Win. 46. R. Cre. Car. 308. 858 

So, if he leaſes all the demeſnes for life, or years, rendring rent; 
the reverſion is parcel of the manor. 2 Nel. 120. J. co, 

90, if he grants an advowſon, &c. for liſe: the reverſion continues 
parcel of the manor. 2 Rol. 121. J. 2. | 4 | 

If huſband and wife join in a leaſe for life of part of the wife's 
manor z the reverſion continues parcel, for the wife's joining prevents 
a diſcontinuance. 2 Kol. 120. J. 45. | 

If a biſhop makes a leaſe for life, not warranted by ſtatute ; the 
reverſion is parcel of the manor, for the leaſe makes no diſcontinu- 
ance, R. 2 Rol. 121. J. 25. | 

So, if the lord leaſes the whole manor for years, except one acre 
this is parcel of the manor. Co. L. 325. a. R. 5 Co. 11, 5. Cro. 
El. 522. Dub. Pl. Com. 104. | N 

So, if he leaſes an acre for years, and afterwards leaſes the whole 
manor for ſeveral years; this acre paſſes as parcel, without attorn- 
ment of the leſſee. 2 Rol. 121. J. 15. | SORE 

So, if parceners continue a reſidue of the manor in parcenary, but 
_— part of the demeſnes; they continue parcel of the manor. 
4V. I13, X 


(Q 3.) What is not a Manor. 
* a manor cannot begin at this day. 2 Ro/. 120. J. 10. Cro. 
1. 39. N 


＋ 99 


194 COPYHOLYD. 
And therefore, if a man makes gifts in tail, c. rendring rent, and 
ſuit at court, it ſhall not be a manor; for he cannot make a court, 
tho' the tenure is good. 2 Rol. 1 20. J. 15. 


If the king grants, rendring rent, Zenend. of his manor of G. the 
ſervices are not parcel of his manor. Cro. El. 39. 


(Q 4.) What is a Severance of a Manor. 


So, land held in fee of a manor is not parcel of a manor, but the 
rent and ſervices only. 2 Rol. 120. C. . 

So, an annuity cannot be parcel of a manor. 2 Rol. 1 20. J. 20. 

Nor a rent- charge. Co. El. 150. 5. 

So, if the lord makes a gift in tail, or leaſes the manor for life, 
ſaving one acre, this being ſevered from the freehold does not re- 
main parcel of the manor: Co. El. 325. a. 5 Co. 11. 6. 

So, if he leaſes the manor for life, except the advowſon, Sc. it is 
not parcel of the manor. 2 Rol. 121. J. 5. 5 Co. 11.6. | 

| So, if huſband and wife ſeiſed of the wife's manor make a leaſe of 
part for life, and afterwards grant the reverſion to the leſſee, it will 
be ſevered from the manor. 2 Rol. 121. J. 10. 

So, if tenant in tail makes a leaſe for life of a tenement, part of his 
manor, not warranted by the ſtatute ; it is ſevered from the manor, 
for it makes a diſcontinuance. X. 2 Rol. 121.1. 35. Win. 46. 

If there be a partition, and one has the demeſnes of the manor, 
and the other the ſervices, the demeſnes are ſevered from the manor. 
Sav. 113. | | 

Or, — one has the manor, the other an advowſon, villein, Cc. 

theſe ate ſcvered. Bid. c 
So, if the wife of the lord of the manor demands, and recovers 
dower, by the name of the third part of tot. meſuag. tet. acr. terr. &c. 
ſhe ſhall not have any manor. Ov. 4. | 

Tho' the ſheriff delivers to her ſeiſin of the third part of the de- 
meſnes, and ſervices; for as to the ſervices, it is void. XR. Ov. 4. 

So, if there be an extent of fat. acr. terr., &c. neither the manor, 
nor any thing appendant pafſes. Ow. 4. | | 

If an advowſon, acre of land, c. be ſevered from the manor, tho' _ 
they be regranted, they ſhall never afterwards be appendant. 2 Med. 2. 
Vide Appendant and Appurtenant (D). | 


(Q 5.) Manor, how deſtroyed. 


If all the freeholds eſcheat to the lord, the manor is extinct; for 
there cannot be a manor, without a court-baron, nor a court, without 
two ſuitors at leaſt. 2 Rol. 122. J. 2. 5. 4 T. R. 443. 

So, if the lord purchaſe all of them in fee. 2 Rol. 122. J. 2. 

90, if all the ſervices are extinct, the manor fails. Tel. 191. 

So, if a manor deſcends to parceners, and upon petition all the de- 
meſnes are allotted to one, and all the ſervices to the other; the 
manor is gone. 2 Rol. 122. J. 10. Per three J. 1 Les. 204. 


(Q 6.) How revived. 


But where the ſeverance which deſtroys a manor is by act of the 
law, it may be revived: as, if the demeſnes arc allotted to one pat- 
cener, and the ſervices to the other, and one dies without _m 

wheredſ 


de- 


the 
pat 
lue, 


reby 
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whereby her part deſcends to her ſiſter, the manor ſhall be revived. 
2 Rol. 122. J. 10.25. I Leo. 204. 


(Q 7.) How it ſhall be pleaded. 


If a man pleads, that he or another is ſeiſed of a manor, he ought 
to allege the name of the manor, and it is not ſufficient to ſay, that he 


_ was ſeiſed of a mauor in ſuch a pariſh. R. 2 Lev. 178. 


| , (R 1.) Court-Baron. | 


O every manor a court-baron is incident. Co. L. 58. 
And therefore in a quo warrants for holding a court-baron, it is 
ſufficient to plead, that he has a manor. 1 Bul. 54. 2 Cre. 260. 

And if he pleads, that he has a manor, he ought not to preſcribe 
for holding a court-baron. R. Ney, 20. | 

So, if he grants a manor, the court-baron paſſes as incident. 

Tho' he accepts all courts ; for the exception is void, unleſs in the 
caſe of the king. R. Mo. 870. | | | 
7 the profits of courts may be excepted by a common perſon. 

44. ; | . | 

So, if the court of a manor preſcribes for ſuit bis in anno, it may be 
a court-baron. Sal. 604. | We”. | 

But there cannot be a court-baron without freeholders. Co. IL. 
58. a. [ Chetawode v. Crew, C. P. E. 19 Geo. 2. Willes, 614. 

[Such freehold tenants cannot be created at this day. id. | 

[If the lord now convey part of the demeſnes of the manor to A. 
and his heirs, and other part to B. and his heirs, to hold as of his 
manor by fealty and ſuit of court, and then hold a court before thoſe 
two tenants as free-tenants, the court is improperly holden, and any 
amercement at that court is conſequently dad. id.] 

And therefore, where a manor is granted by copy, it may have a 
8 court, but ſhall not have a court-baron. R. 2 Cre. 260. 

et. 190. 


(R 2.) Cuſtomary Court. 


So, a manor has a cuſtomary court, as well as a court-baron. Cy. 
J.. 58. a. | | | 

And this concerns the copyhold tenants only. Bid. 
Aud may be held without frecholders. Bid. | 
If a manor has a court of a double nature, viz. cuſtomary and 
court-baron, the proceedings of both may be entred in the ſame 
roll. Bid. | | | 

But there cannot be a cuſtomary court without copyholders. Id 


(R 3.) Who ſhall be Judge. 


In a court-baron the freeholders are the judges. Co. L. 58. a. 
[4 T. KR. 484.) | ; 85 
| hy! it ve upon a writ of right paten, ditect © to the lord, r hs 
bailifts guod rectum teneant. R. Mo. 1. $3 E 3 
z But in the cuſtomary court the lord or his ſteward 1s the judge. 
9. L. 58. 4. 8 


O02 c (R 4.) 


COPYHOLD. 
(R 4:) In what Place it ſhall be held. 


The court-baron ought to be held within the manor, otherwiſe it 


will be void. Co. L. 58. a. 
But, by cuſtom, the lord may hold a court, within one manor, for 


| ſeveral manors. Co. L. 58. a. Cro. Car. 36). 
So, a ſurrender may be made out of the manor. Vide ante, (F 2, Ec.) 
So, an admittance by the lord himſelf, tho' not by the ſteward. 


Vid ante, (G 7.) 
* a court may be held in the night, poſt occaſum folis. R. No. 68. 
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(R 5.) Steward. 


(R 5.) How retained.) A ſteward ought to be fidelis, di Seretu, &c. 


Fleta, lib. 2. cap. 66. Co. L. 61. 5. 
And may be retained by deed, or by parol. Co. L. 61. 6. R. Dy. 


248. a. 
A retainer by pare! may be for a court-lcet, as well as for a court- 


baron. Co. L. 61. 6. 
A retainer by parol continues till it be diſcharged. Bid. 


A ſteward may make a deputy. | 
And a grant to an infant to be ſteward per /e, vel deputat., will be 
good. Cont. Co. El. 3. ö. Cro. El. 637. R. acc. Cro. Car. 2 
Fon. 310. R. 2 Jon. 126. Vide Enfant, (C 1.) Vide Her, 835 ) 
So, a grant in reverſion ſhall be good. R. 2 Jon. 120 


Or, a grant to two. R. 2 Fon. 127. 
Or, a grant for years, if the grantee ſo long live. id. 


So, a grant of a ſtewardſhip of courts leet and baron ſhall be good 


for the court baron; tho' it would not for the leet. R. 2 Jon. 126. 
2 Lev. 245. | 
Who is a ſufficient ſteward to make a grant, c. Vide an (C 5.) 
(R 6.) The duty of the ſteward.] A ſteward may aw a grant or 


admittance, or take a ſurrender of N * ante, (C 5.— 


F 3.— 6, 7.) 


(R 7.) The Form of holding the Court. | 
(R 7.) Precept for it.] The uſual method of holding a court- 
baron, or leet, is, that the ſteward makes a precept to give reaſonable 


warning of the court. Kit. 6. a. 
Warning for fifteen days is beſt, which is the common time be- 


tween the zefte and return of a writ in C. B. Kit. 6. a. 
But fix or ſeven days is ſufficient. Jb:d. 


A precept to warn a court. A. B. ſeneſchallus ballivo manerii pre- 


dicti ſalutem. Tibi pracipio & pariter mando quod diligenter præmonire 
 facias viſum franc. pleg. cum curia baron. ibidem tenend. erga diem Fovis, 
videlicet, 12” diem Oftebris prox. futur. poſt datum preſent. et habeas ibi 
Vac praecept. & qualiter, &c. Dat ſub figillo mes 1* die hujus * 5 


Octebris anno regni, &c. 


(R 8.) Style of the Court. 


The ſtyle of the court contains the time and place, and before what 
The 


Geward 1 it is held. Kit. 6. 1 53. 3. 
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The ſtyle of a court. Viſur franc. pleg. cum curia baron. J. B. mili= , 
tir domini manerii predif. ibidem tent. die Fovis, videlicet, 12* die Qftobrig | 
anno regni, &c. fidei definſores, & c. 19 coram A. B. arm. ſeneſchallo oy 
ibidem. | | | 
| (R 9.) Proclamation. | | 
After the ſtyle of the court is entred, the ſteward cauſes the bailiff 
to make proclamation, by O yes. Kit. 6. b. 53. 5 | 
None can make proclamation, but by authority of the king, or by 
cuſtom. Kit. 6. . 8 © 

At the adjournment of a term, or other matter for the king, three 
proclamations ſhall be made at the beginning. Bid. N 

And therefore, at the beginning of a court-leet, which is the king's - 
court, three O yes ſhall be made. Bid. Ns 

At the beginning of a court-baron but one. bid. 


(R 10.) Efſoigns, Er. 


After proclamation made, the ſuitors, or reſiants, ſhall be called. 
. K 3. . - | g 
q Then proclamation ſhall be made de novo, and afterwards the 
ſteward ſhall ſay, if any one will be effoigned or enter plaint let him come _ 
. 4 . - | | 
And he may be eſſoigned by attorney. 1 Leo. 104. 


. (R 11.) Enqueſt. 


After effoigns, and plaints entered, the enqueſt ſhall be impanelled 
and ſworn. Kit. 7. a. 53. 6. 


» 


(R 12.) Charge. 


After the enqueſt ſworn, and the proclamation de novo, the ſteward 
gives a charge to the enqueſt. Kit. 7. b. 53. b. | 
The charge admoniſhes. them to preſent ſuitors, who-make default 
in doing ſuit. Vide Kit. 54. b. | | 
2. The death of every tenant, and who is heir, and what profit ac- 
ones to the lord by his death, viz. relief, heriot, &c. Vide Kit. 55. a, 
| 3. Forfeiture of any tenant by alienation, waſte, &c. Bid. 
4- SubſtraCtion of lands, or ſervices, from the lord. Vide Kit. 55.6. 
5. Incroachment or treſpaſs in his demeſnes, or waſte. Vide Kit. 
57. d. „ | 
6. Incloſure or fur-charge, &c. of common. Vide Kit. 57. 5. 
Vide Kit. 54. ö. &. © | 


(R 13.) Juriſdiction. 


(R 13.) In actions perſonal. hen allowed.) A court-baron may 
hold plea of actions perſonal; where the debt or damages are under 
405, Ney, 20. Vide Kit. 74. b. 

As, in debt. Vide Kit. 74. a. 

So, in debt upon bond under 40. Vide Kit. 75. a. 

So, in an action upon the caſe under 40s. Vide Kit. 76. a. 

So, in detinue o fgoods. Vide Kit. 74. b. 

So, in treſpaſs, without vi & armis, under 407. Vide Kit. 74. a. 
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(R 4.) In what Place it ſhall be held. 


The court-baron ought to be held within the manor, otherwiſe it 
will be void. Co. L. 58. a. | 
But, by cuſtom, the lord may hold a court, within one manor, for 


ſeveral manors. Co. L. 58. a. Cro. Car. 36). 
So, a ſurrender may be made out of the manor. Vide ante, (F 2, c.) 
So, an admittance by the lord himſelf, tho' not by we ſteward, 


Vid ante, (G 7.) 
a a court may be held in the night, poſt occaſum falis. R. "Mo. 68. 


(R 5.) Steward. 


(R 5.) How retained.) A ſteward ought to be fidelis, di iſcretur, &c. 


Fleta, lib. 2. cap. 66. Co. L. 61. 6. 
And may be retained by deed, or by parol. Co. L. 61. 6. R. Dy. 


248. a. 
A retainer by pare! may be for a court-lcet, as well as for a court- 


baron. Co. L. 61. 5. 
A retainer by parol continues till it be diſcharged, Bid. 


A ſteward may make a deputy. 

And a grant to an infant to be ſteward per ſe, vel deputat., will be 
good. Cont. Co. El. 3. 5. Cro. El. 637. BR. acc. Cro. Car. 279. 
Fon. 310. R. 2 Jon. 126. Vide Enfant, (C 1.) Vide Heer, (B 3.) 

80, a grant in reverſion ſhall be good. R. 2 Jon. 126 

Or, a grant to two. R. 2 Fon. 127. 

Or, a grant for years, if the grantee ſo long live. Bid. 

So, 2 grant of a ſtewardſhip of courts leet and baron ſhall be good 


For the court baron; tho' it would not for the leet. R. 2 Jon. 126. 
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2 Lev. 245. | 
1 Vide _ (C 5. 


Who is a ſufficient ſteward to make a grant, &c. 


(R 6.) The duty of the fleward.) A ſteward may make a grant or 
admittance, or take a ſurrender of —— Vide ante, (C 5. — 


F 3.— 6, 7.) 


(R 7.) The Form of holding the Court. 


(R 7.) Precept for it.] The uſual method of holding a court- 
baron, or leet, is, that the ſteward makes a precept to give reaſonable 


warning of the court. Tit. 6. a. 
Warning for fifteen days is beſt, which is the common time be- 


tween the telle and return of a writ in C. B. Lit. 6. a. 
But fix or ſeven days is ſufficient. IId. 


A precept to warn a court. A. B. ſeneſchallus ballivo manerii pre- | 
dlicti ſalutem. Tibi præcipio & pariter mando quod diligenter premomre 


acias viſum franc. pleg. cum curia baron. ibidem tenend. erga diem Jovis, 


# 
videlicet, 12” diem Oftobris prox J poſt datum preſent. et habeas ili 


hoe præcept. & qualiter, & c. Dat ſub fagillo mes 10 die hujus mens i 


Octebris anno regni, &c. 


(R 8.) Style of the Court. 


The ſtyle of the court contains the time and place, and before what 


fleward i it is held. Kit. 6. ö. 5 3. 6. 
The 
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The ſtyle of a court. YViſus franc. pleg. cum curia baron. J. B. mili- , 
tir domini manerii prædict. ibidem tent. die Jovis, videlicet, 12* die Oftobrig 
anno regni, &c. fidei defanſoret, & c. 190 coram A. B. arm. ſeneſchallo 


ibidem. | 
(R 9.) Proclamation. 


After the ſtyle of the court is entred, the ſteward cauſes the bailiff 
to make proclamation, by O yes. Kit. 6. b. 53. "Sig | 
None can make proclamation, but by authority of the king, or by 
- cuſtom. A. & . | 5 
At the adjournment of a term, or other matter for the king, three 
proclamations ſhall be made at the beginning. Bid. 
And therefore, at the beginning of a court-leet, which is the king's 
court, three O yes ſhall be made. Bid. SH 


At the beginning of a court-baron but one. Lid. 


(R 10.) Eſſoigns, &c. 


After. proclamation made, the ſuitors, or reſiants, ſhall be called. 
Kit. 6. b. 5 3. b. : | 
Then proclamation ſhall be made de novo, and afterwards the 
' ſteward ſhall ſay, if any one will be efſoigned or enter plaint let him come 
in. Tit. 7. a. 53. b. | 9 
And he may be eſſoigned by attorney. 1 Leo. 104. 


| | (R 11.) Enqueſt. 
Aſter eſſoigns, and plaints entered, the enqueſt ſhall be impanelled 
and ſworn. Kit. 7. a. 53. 6. 


» 


(R 12.) Charge. 


After the enqueſt ſworn, and the proclamation de novo, the ſteward 
r gives a charge to the enqueſt. Kit. 7. ö. 53. ö. | 
- The charge admoniſhes them to preſent ſuitors, who-make default 
in doing ſuit. Vide Kit. 54. b. | Eo 
2. The death of every tenant, and who is heir, and what profit ac- 
crues to the lord by his death, viz. relief, heriot, &c. Vide Kit. 55. a, 
3. Forfeiture of any tenant by alienation, waſte, Sc. Bid. 
4 4- SubſtraCtion of lands, or ſervices, from the lord. Vide Kit. 55.6. 
6 5. Incroachment or treſpaſs in his demeſnes, or waſte. Vide Kit. 
N - | | 
15 6. Incloſure or fur- charge, Ec. of common. Vide Kit. 571. b. ' 
Vide Kit. 54.. ö. &c. _ 
- (R 13.) Juriſdiction. | 
* (R 13.) 1n actions perſonal. IWhen allowed.) A court-baron may 
8 hold plea of actions perſonal, where the debt or damages are under 
57 40. Ney, 20. Vide Kit. 74. ö. | | x 
As, in debt. Vide Kit. 74. a. | 
So, in debt upon bond under 46s. Vide Kit. 75. a. 
90, in an action upon the caſe under 40. Vide Kit. 76. a. 
90, in detinue 0 fgoods. Vide Kit. 74. 6. | 


8o, in treſpaſs, without vi & armis, uuder 404. Vide Kit. 74. a. 
——_ Q 3 | | | 90, 
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So, an acdien lies there by the lord himſelf; for the ſuitors are 
the judges. Vide Kit. 74.09. 
So, by a ſtranger who comes into the manor. Vide Kit. 74. b. 


(R 14.) When not.] But a court-baron cannot hold plea of com- 
mon right, above 407. Vide County, (C 8.) 

And if it does by preſcription, it is not properly a court- baron, but 
a court of record, and error will lie upon a judgment there. Ney, 20. 

So, it cannot divide a debt into ſeveral plaints, each under 495. 
Vide Kit. 74. a. 6 | 

So, treſpaſs does not lie there vi et armis. Vide Kit. 74. b. 75. B. 

Nor, treſpaſs by Zu/ticies ; for it cannot be directed to the ſteward. 
Vide Kit. 74.b. 

So, in treſpaſs without vi ? armir, if the defendant pleads freehold, 
the court cannot proceed. Vide Kit. 74. 8. 

Or, if he pleads, that the plaintiff is his villein. Bid. 

So, accompt does not lie in a court- baron. Vide Kit. 74. b. 

Nor detinue of charters. Vide Kit. 74. a. 75. b. | 

Nor replevin, except where the lord claims it, by charter or pre- 
ſcription. Kit. 74. b. | | 

Nor waſte. Vide Kit. 76. a. 

Nor eje&ment of ward. Vid. 

Nor ejeAione firme. Ibid. 

Nor allize. Aid. 

Nor quare impedit, or other mixt action. Sid. 

Nor an action upon any ſtatute. Bid. 

If an action be ſued in a court-baron, in which it has no juriſdie- 
tion, prohibition may be ſued. Vide Kit. 74. a. 75, 2. | 

So, if a plea be pleaded which ouſts the juriſdiction there. Vide 
Kit. 75. a. 
\ $0, if the defendant pleads, that the cauſe of action did not ariſe 
within the juriſdiction, and the plea is difallowed, upon affidavit a 


prohibition ſhall go. Jide Kt. 74, 75, Ec. | 


23 to treſpaſs vi & armis, a ſuperſedeas may be granted. Vide 

it. 75. 6. | 5 
So, if it has no juriſdiction, the proceeding there is void, and 

treſpaſs lies. Vid. | | 


(R 15.) In ations for land freehold.) So, in a court-baron a writ 
of right patent may be ſued, directed to the lord, or if he be out of 
the realm, to his bailiff, to do right, where his tenant in fee loſes by 
default, or dies ſciſed, and a ſtranger abates. | | 

When it lies, and of what thing, or not. Vide Droit, (B 1, 2.) 


And if the lord refuſes to hold a court, or to receive the writ, or 


to do right, a writ may be ſued againſt him by the demandant to com- 
mand him ſo to do. F. N. B. 3. E. | 

And hereupon he may have an alias pluries, and attachment. 
KN. £3 3 £&-- 

Or, demandarit may remove the plea out of the court-baron by 200. 
to the county, and by pore from the county to C. B. without cauſe 
al'eged. F. N. B. 2. V. | 


„o, the tenant, with c. uſe, may remove it by recordari. F. N. B. 


4. A. | 
: But 


Sa 3 


[ 


COPYHOLD: : 199 

But if a court-baron holds plea of freehold without writ, the judg- 
ment and execution thereupon ſhall be void, and he who enters upon 
ſuch execution will be a diſſeiſor. Kit. 74. 5. 5 955 

And by the ft. de Marl. 5 2 H. 3. 22. nullus poſſit diſtringere liberos 
tenentes ad reſpondend. de libero tenement. aut de aliguibus ad liberum tene- 
mentum ſpectan. fine brevi domini regis. COS 

So, the lord after, or before a writ directed to him, may give a 
licence to his tenant to ſue a writ of right in C. B., whereupon he 
ſhall have right quia dominus remifit curiam. F. N. B. 2. F. Vide 
Droit, (B 1.—C 2.) | : 5 

Or, if ſuch clauſe be omitted, the lord may certify his aſſent by let · 
ter to the king in Chancery, F. N. B. 3. 4. 1 

Or, if the tenant ſues in C. B. without ſuch letter or clauſe, and 
recovers, it ſhall be good, and the lord or tenant cannot avoid it. 
F. N. B. 3. B. | | | a 

So, if a writ of right patent be ſued in a court-baron, and the miſe 
joined upon battail, or to be tried by the grand aſſize, the court can- 
not proceed. F. N. B. 4. E. | 5 

Or, if a foreign plea be pleaded, F. N. B. 4. E. 


If the court- baron proceeds after a foreign plea pleaded, or the miſe 
joined upon the grand aſſize, a prohibition goes. F. N. B. 4. E. 


r — 7. c 


— — 


q 
N 


vi 


(R 16.) Cepybeld.] So, a copyholder ſhall implead, or be impleaded 
for his tenements, by plaint in the nature of a real action in the court- 
baron; for he cannot implead by the king's writ. Lit. S. 76. 

And therefore, he may make plaint de placito terre, with proteſta- 
tion to ſue in the nature of a formedon, mort d'anceſtor, aſſiae, &Cc. 
Did. e 5 55 

Or, in nature of a writ of entry in the Pf and ſhall proceed there- 
upon as in ſuch action at common law. Mo. 68. | 
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The form of proceeding in right patent, vide in Droit, (B 1, Cc.) 
(R 17.) Trial. | 


In a court-baron all pleas of common right ought to be determined 
by wager of law. 2 In/t. 143. Vide County, (C 11.) 

But by preſcription, a trial may be by jury. 2 1ſt. 143. 

Or, ex aſſenſu partium. Bro. Trial, 143. 


(R 18.) Execution. 


(R 18.) In perſonal aftions.) If a recovery be in the court of the 
manor in a perſonal action, the plaintiff ſhall not have execution by 
captas ad ſatisfaciendum ; for that does not lie in a court baron. Kit. 
115. b. DR rh | | 

Nor, by elegit, for that was given by the /. W. 2. 18. Vide Kit. 
Hi & | EG 

Nor, regularly by Heri facias, or levari facias. Vide Kit. 115. b. 

But the plaintiff upon a precept from the ſteward, regularly, ought 
to diſtrain the goods of the defendant, and hold them in the nature of 
A A till he ſatisfies the condemnation. 1 Sa/. 221, Vide Kit. 
ts. 6. : 1 

4 he cannot ſell the diſtreſs, tho! it be the king's manor. R. 
2 Cr. 255, 
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Or, by cuſtom, he may take execution by /evari facias, and appraiſe 


the goods, and fell them. Kt. 115. b. Lut. 1413. 1 Sal. 201. 
Or, the lord may preſcribe to ſell the goods, upon an execution, 


N, 20. 


(R. 19.) In real.] So, in an action for copyhold land, purſued ir in 
the nature of a real action at common law, execution ſhall be w pre- 
cept from the ſteward to the bailiff to deliver ſeiſin. Kit. 254. 5 

But C. B. will not aid a court-baron, with proceſs to put the party 
into poſſeſſion with a poſſe manerii. R. 3 Leo. g. 

So, if a judgment there be removed by certiorari to B. R., execu- 
tion ſhall not be awarded thence, R. 1 Lev. 134. 

How error ſhall be FT, vide ante, (P 1,2.) 


(S) Cuſtom ; The Nature of it. 
(S 1.) Muſt be alleged in a particular Place. 


WE AT a copyholder may, or ought to do, or not, the cuſtom 
of the manor directs. Co. L. 63. a. 

Every cuſtom is local, and ſhall be alleged not in the perſon, as a 
preſcription, but in the manor, or other place. Co. L. 113. 6. 

And it is /ex /oci ; for in ſuch a particular place it binds the per- 
ſons, or things concerned, as another law. Dav. 31.6. 

Cuſtom may be alleged in a manor, or other particular place. Co. L. 
113. B. 

in a city, or burrough. Kit. 10%. a. 

In a vill, not burrough or corporate. Bid. 

So, in a county; as gavelkind. Bid. ö 

In a hundred, or county; as the Weld of Kent, &c. 


But it cannot be alleged for the whole kingdom ; for that i is the” 


common law. Kit. 105. a. 


(S 2.) Muſt be Time out of Mind. 


To every cuſtom there are two inſeparable incidents, time, and 


uſage. Co. L. 113. 3. Vide Preſcription, (E 1.) 

And therefore, continual uſage, and praCtice, from time whereof 
no memory 1s to the contrary, makes a cuſtom. Dav. 32. a. 

[And “ ancient” cuſtom, found in a ſpecial verdict, means « im- 


memorial” cuſtom. Cop. 17.] 
But a cuſtom cannot be eſtabliſhed by the 925 s grant. Bid. 


_ by act of parliament. bid. 


(5 3.) Muſt be reaſonable. 


8 3.) What ſhall be fo.) Every cuſtom, that is not contrary | to 
reaſon, may be allowed. Co. L. 62. a. Vide Preſcription, (E $) - 


(S 4.) The' contrary to a rule of law. A cuſtom may be reaſon- 
able, tho' it be contrary to a rule, or maxim of law. Dav. 32, a. 

As, the cuſtom of gavellind, that all the ſons ſhall inherit. Dav. 
22. 4. Lit. S. 210. Vide Cavelkind. 

Or, Burraugh Engl:;/þ, that the youngeſt ſon ſhall inherit. 2 L. 


140. 6. 
Or, 
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Or, the youngeſt ſon, if he be not of the half blood. Co. L. 140. . 


Or, the de daughter, or iter &c. Co. L. 140. . Vide ante, 
(K 4.) Vide Burrough Engliſh. 


So, a cuſtom, that a feoffment by tenant in tail with warranty, wall 
not make a diſcontinuance. Dav. 30. 4. 1 Rol. 562. J. 47. 
| That the wife ſhall not have dower, where ſhe- receives money 


upon ſale of the land. Dav. 30. b. 1 Kol. 562. l. 50. 
That a widdw, if ſhe marries, ſhall not have dower. + Ro.. 562. 


J. 52. 


That a leaſe for years, by a copyholder, ſhall determine with his 


life. R. Hut. 101. 

That an infant, at the age of fifteen, may make a feolfment. 1 Rel. 
567. K. 

That he may bind bimſelf apprentice. I Roli 567. l | 


(S 5.) Tho contrary to a Natute. ] So, a a may be reaſonable, 
tho? ws be a general proviſion by ſtature to the contrary, if the cuſ- 
tom is not expreſsly taken away; as, a cuſtom that a tenant within the 
Cinque Ports ſhall not be in ward. Dy. 288, Pack Pal. 543. 

Vide Prefer Plien, (F z.) 


(8 6.) If for a common benefit, tho it tends to a partic ular prejudice.] 
So, a cuſtom ſhall be reaſonable, if it be for the common benefit, tho? 
it tends to the prejudice of a particular perſon: Dav. 32. 6. 

As, a cuſtom to make a bulwark for the defence of the realm, upon 
the land of another. Hid. 

Or to dry his nets upon the land of another. Bid. 

So, to turn his plow upon the headland of another; for i it is for 
the benefit of agriculture. Dav. 30. a. 32. b. 

So, that a ſearcher ſhall deſtroy all corrupt victual, which ſhall be 


put to ſale within a manor. Fer three F. North dub. 1 Mod. 202. 


2 Mod. 56. 
[So, a cuſtom to elect ſuch a one ręſant within a private leet, 
within a hundred, conſtable of the hundred, is good, though he be 


alſo liable to ſerve that office within the leet. Cowp. 13.] 


(S 7.) If it may have had a reaſonable commencement.) So, a cuſtom 
ſhall be reaſonable, which may have had a reaſonable commencement, 
tho' otherwiſe it would be unreaſonable. Vide pot. (S 10.) 

As, a cuſtom, that every tenant of a manor ſhall pay 3/. for a 
pound-breach, tho” it would not be good for a ſtranger ; for the lord 
G7 give his tenements upon ſuch terms. Kit. 104. b. Vide peſt. 

13.) 

That every tenant, who hoids land in villenage, ſhall pay a fine 
upon the marriage of his daughter. Kit. 104. b. Co. L. 140. 4. 

That one ſhall have liberty to plow, and ſow, and after the corn is 
carried away, another ſhall have the land as his ſeveral. Kit. 104. ö. 

That a commoner ſhall not put cattle upon the common, after the 
corn is carried away, till Michaelmas. Kit. 105. a 


That every ſhip ſhall pay ſo much per ten of all merchandiſe, in 


ſuch an haven. 1 Sid. 18. 
[So, where a corporation is entitled to cuſtomary duty on -corn 
mported, a cuſtom th at factors free of the corporativa, ſhall receive 
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to their own uſe, that part of the duty which ariſes from corn con- 


figned to them as factors, is good; for it may have had a reaſonable 
commencement, as to encourage the importation of corn, or to en- 
courage factors to take their freedom. Doug. 119. 134.] 

[A cuſtom may be good, tho? it tends to diminiſh the value of the 


lord's eſtate. Farucet v. Lowther, T. 1751, 2 Yezey, 300.] 


(8 8.) Tho' the right of another be refirained.) So, a cuſtom may be 
reaſonable, tho' the right of another be reſtrained : as, a cuſtom in 
reſtraint of trade in ſome reſpects. Vide Trade, (D 2.) 

A cuſtom, that a lord may have a bakehouſe for his tenants in the 
vill, and that none elſe ſhall bake there to ſell. R. 1 Rel. 559. J. 20. 

That all the inhabitants of a vill ſhall grind the grain they uſe 
there, at his mill. R. 1 Rol. 559. Il. 40. [ Doug. 218. 225.] 

{But a cuſtom to grind all corn, grain, or malt, which a man ſhall 
have occafion to uſe or ſpend, at the mill of A., is unreaſonable ; for 
it may extend to corn for horſes, and at whatever diſtance the tenant 
may live. £94. Uxbridge v. Staveland, MH. 1747, 1 Vezey, 56. Doug. 
221. | 

2 cuſtom for all thoſe who have any land in a common field to 
incloſe as much thereof as they pleaſe, is good. Barber v. Dixon, H. 


17 G. 2. Will. 44. 


(8 9.) If in general words.) 30, a cuſtom in general words ouglit 
to have a reaſonable conſtruction ; as, to diſtrain all things upon the 
land, ſhall be intended of all things diſtrainable. 1 Sid. 18. 


(8 10.) What is not reaſonable. If it cannot have had a reaſonable 
commencement.) But a cuſtom is not reaſonable, which cannot have 
had a reaſonable commencement. Dav. 32. a. Vide ante, (8 7.) 

For a cuſtom need not have a lawful commencement, as a preſcrip- 
tion, but ought to be reaſonable in its commencement, 6 Co. 60. b. 

And therefore, the cuſtom of zanz/ry in Ireland, that land ſhall go 
ſeniori & digniſſimo of the blood and ſurname, is unreaſonable z for it 
commenced by power of the moſt potent. R. Dav. 34. b. 


(8 11.) If contrary to the law of God.] So, a cuſtom, contrary to 
the law of God, is not reaſonable. Vide Kit. 105.4 


(S 12.) Or, contrary to the king's prerogative.] Nor, a cuſtom, con- 
trary to the king's prerogative; for aullum tempus occurrit regi. Dav. 
33. 6. Vide Preſcription, (F 1.) | . 

As, a cuſtom to make a corporation. Dav. 33.6. 

So, a cuſtom, that goods diſtrained within a manor for the king's 
debt, ſhall be brought to the lord's pound for three days, and if the 
debt in that time be paid, they ſhall be reſtored. 1 Rol. 566. J. 30. 

So, a cuſtom to retain goods pledged till the money lent be ſatiſ- 
fied, does not extend to the jewels of the crown. Dav. 33. b. | 

So, if a man has wreck, eſtrays, toll, Sc. it does not extend to 


the google of the king. 1 Rol. 566. J. 37. 


(S 13.) If it be to general prejudice, for the advantage of a particular 
perſon.] Nor, a cuſtom to the general prejudice, for the advantage cf 
any particular perſon. Dav. 33. a. As, 
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As, a cuſtom, that no commoner ſhall put his cattle on the common 
till the lord has put his cattle there. Dav. 32. 6. 


That no tenant ſhall marry his daughter, till he pays a fine to the 
lord. Dav. 33. a. Lit. S. 209. 1 7 23 


That the lord ſhall take the cattle of a ſtranger levant and couchant 
upon the land, for his heriot. Dav. 33. a. Vide ante, (K 25.) 

Or, ſhall take 3/7. of every ſtranger for a pound-breach. Dav. 
Vide 33. a. ante, (8 7.) | | | 

That a tenant ſhall be amerced, if he does not put his cattle in the 
lord's pound. Dav. 33. 4. R. 21 H. 7. 20. 

That a man, who does not pay as much as is due to the church, 
ſhall forfeit ſo much to the lord of the ſame vill. 21 H. J. 20. 


That a tenant fiſhing in the ſea near his land, unleſs in the lord's 


boat, ſhail pay ſo much to the lord. Yide 21 H. 7. 20. 


(8 14.) Or, to the prejudice of any, where there it not an equal preju- 
dice or advantage to others.] Nor, a cuſtom to the prejudice of any 
one, where there is not an equal prejudice or advantage to others, in 
the ſame caſe z as, that the ſheep of ſeveral owners, upon the ſame 
tenement, ſhall be counted in/emul, and decimated ; for one may pay 
all his lambs for tithes, and another nothing. X. Hob. 329. 


(S 15.) File cuſtom be, that any one ſhall be judge for himſelf.) N or, | 
a cuſtom, that any one ſhall be judge for himſelf; as, that the lord 


ſhall detain a diſtreſs taken upon his demeſnes, till fine made for the 
damage, at his will. Dav. 33. a. Lit. S. 212. 


(8 16.) Fit be againſt common right.) Nor a cuſtom againſt com- 
mon right; as, that a man ſhall have warren in land not held of him. 
Kit. 104. b. | | f 

That every tenant of the manor ſhall impound cattle in the lord's 
pound, for he may impound upon his own land. MK. 105. 6. 

That if a tenant ceaſes tor two years, the lord ſhall enter till he 
agrees for the arrears; for the tenant will be ouſted of his inherit- 
ance without action. 1 Rel 559. J. 50. | | 

That a feme-covert may make a deviſe of her lands. 1 Sid. 17. 


[Or, that ſeme- covert ſeiſed in fee of copyhold lands may diſpoſe of 
her eſtate without her huſband's joining. Stevens v. Tyrrel, H. 


26 C. 2. 2 Will. 1.) | 
Or, that tenaut in ſee ſhall not deviſe his lands in ſuch a vill. 1 Rel. 
558. J. 15. | X | | 
Or, ſhall not leaſe ſor above fix years. Did. | 
; That the wife of a tenant in fee ſhall not be endowed 1 Rol. 563. 
Y | 
That the wife ſhall have property of ſuch a part of the goods during 
coverture, and ſhall diſpoſe of them without her huſband. 1 K.. 563. 
. 5. 6og. J. 38. | 382 
; That every frecholder ſhall pay a fine to the lord, upon the mar- 
rage of his daughter without licence. Co. L. 139, 140. 


(S 17.) Or, againſt a preſcriptive right.) Nor, a cuſtom againſt a 


right by preſcription z as, that any one may erect upon a new found- 
| ation, to che obſtruction of ancient lights, X. 1 Rel. 558. L. 59. 
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So, if a man preſcribe for a way, a cuſtom that another may ſtop 
it up, is void. 1 Rol. 566. J. 20. WER | 

So, if he preſcribe for common appendant or appurtenant, a cuſ- 
tom that another may incloſe, is void. R. 1 Rol. 565. J. 50. Fon, 
375. Cre. Car. 432. | | 


(8 18.) Fit imports a loſs on one fide, without a benefit in conſidera- 
tion.] So, a cuſtom is not reaſonable, which imports a loſs on one 


fide, without a benefit in conſideration ; as, that a lord of a manor 
ſhall have the beſt anchor and cable of every ſhip that ſtrikes upon 


foil within his manor, and periſhes there, tho' it be not a wreck. R. 
3 Lev. 85. Vide 3 Lev. 307. | 

. Tho' it be alleged, that the lord buries the dead caſt from the ſhip ; 
for that is a matter of charity. 3 Lev. 307. (In 3 Lev. 307, 8, 


ſeems to be adjudged a good cuſtom.) 
So, a cuſtom, that every ſhip which paſſes the river ſhall pay ſuch 


a ſum, becauſe the city, c. maintains a key for all goods unladen in 


the ſame city ; for this does not extend to ſhips which do not unlade 
there. R. 1 Vent. 71. 1 Mod. 47. | 

Or, becauſe it maintains a key, and buſhel for meaſuring of all 
goods. R. 2 Lev. 97. Ray. 232. 1 Med. 104. 

Tho' the goods are unladen at another place in the ſame river. 
2 Lev. 97. 

[So, a cuſtom to fink coal-pits, and lay the rubbiſh, coal, wood, &c; 
near the mouth, on the land of another, at the will of the lord, is 
void; as unreaſonable, uncertain, and tending to make a man judge 
in his own cauſe, Determined in C. B. and affirmed unanimouſly on 


error in B. R. Wilkes v. Broadbent, P. 17 G. 2. Wilſ. 63. Str, 
1224.1 | | 
(5 19.) Muſt be certain. 


So, a cuſtom ought to be certain, otherwiſe it ſhall be void. Dav: 
33. a Vide Preſcription, (E 3.) | 


As a cuſtom, that an infant may make a feoffment, when he is of 


age, to count 12d. or meaſure an ell of cloth. Dav. 33. a. 

That the tenant of a manor, ſhall have all windfalls, who firſt 
comes to the place where they fell, Dav. 33. a. But. Dav. 35. Semb. 
cent. | ON | 

That land ſhall deſcend ſeniori & digniſſimo of the blood and ſur- 
name. R. Dav. 35. | | | 

[So, a cuſtom that the grantee of a cuſtomary eſtate, (which will 
paſs either by ſurrender or dend and admittance,) muſt be admitted 
during the life of the grantor, is good in law, Fenn v. Mariatt, C. P. 
. 17 Geo. 2. Willes, 430.] | | 

So, a cuſtom that depends upon the will or pleaſure of another, is 
uncertain and void: as, to have half a mark, or a horſe, when the 
ſheriff hold his tourn, Dav. 33. a. | | 

That a leaſe by a copyholder for a year, ſhall determine by a ſur- 
render of the copyholder into the hands of the lord. Hut. 101. 

(So, a cuſtom for poor indigent houſeholders living in A. to cut, and 
carry away the rotten boughs and branches in a chaſe in A. cannot be 
ſupported, the deſcription of the perſons entitled being too vague- 
2 Term Rep. 758.] (S 20.) 


| 20g 
(S 20.) Cuſtom, how deſtroyed. 
If a cuſtom be diſcontinued, it is gone. Dav. 33. b. 
CORN. | 
Vide Diſiner, (H 1.) — Bien, (G 1, 2.) 
CORONATION. 
Vide Rey (C). 
Claims at a Coronation, 
| Vide Officer, (E 6.) 
CORONE R. 
Vide 8 of Peace, (D 7.) London, (K 6.) — Officer, (G. 1, ee.) 
CORPORATION. 


Vide 3 iſes, (F 1, Sc. —G 4, Sc.) — Capacity. — Devuiſe, (H 5, 6.) 
Diſcontinuance, (A 1.) London (H). leader, n 


CORRECTION. 
Vide Leet (K). — Pleader, (3 M 19.) 
Houſe of Correction. 
Vide Juſtices of Peace, (B 82.) — Uher, (N 9.) 


COSINAGE. 
Vide Aſiſe (D). 
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COSTS. 
(A) When Coſts ſhall be recovered. 


(A 1.) By Demandant, or Plaintiff. 


[TT is a certain principle that the king himſelf neither pays, nor 
receives, colts in any cafe. Per Lord Mansfield C. ]. Wilkinſon v. 
Allet, B. R. M. 16 Geo. 3. Corp. 367. 
By the common law coſts were not recoverable in a plea real, per- 
ſonal, or mixt. 2 J. 288. 10 Co. 116. a. 
But now, by the ,. of Glec. 6 Ed. 1. 1. the demandant may recover 
the coſts of his writ, in all caſes where he may recover damages. 
And this extends to all the coſts expended in the fuit. 2 It. 288. 
And to coſts upon the firſt writ, where the plaintiff purchaſes an- 
other by journeys accompts. Bid. 
But he ſhall not haye allowance for his trouble, or loſs of time, 


Lid. 
And 
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And the ,. of Gloc. 6 Ed. 1. 1. gives coſts, in all caſes where da- 
mages are recoverable by the ſame or any former act. 10 Co. 116. a. 
So, where any ſubſequent act gives damages, in a caſe where da- 
mages were recoverable before. I id. [Cowp. 368.] | 
So, where a ſubſequent ſtatute de nowo gives a certain penalty and 
an action for it to the party grieved, he ſhall have coſts; otherwiſe 
he might loſe by the proſecution : as, in an action upon the ,. 1 Ph. 
M. 12. for taking more than 4d. for a diſtreſs, by which he loſes 
57. K. Cro, Car. 560. 1 Rol. 516. J. 50. Fon. 447. 1 Vent. 133. 
Mar. 56. 
[So, in an action by the party grieved againſt the ſheriff upon the 
flat. 23 Hen. 6. c.9. for not taking bail. Creſſwell v. Hoghton, B. R. 
T. 35 Ges. 3. 6 T. R. 355.] | | 

[So alſo, a priſoner ſuing as a party grieved on the habeas corpus act, 
for refuſing a copy of his warrant of commitment. Ward v. Snell, 
C. P. E. 28 Geo. 3. 1 H. Bl. 10.) | 

[So, alſo a plaintiff who recovers treble damages in an action on 
29 Eliz. c. 4. againſt the ſheriff for taking more than the fees allowed 
by that ſtatute on levying under an execation againſt the plaintiff's 
goods, Tyte v. Glode, B. R. E. 37 Geo. 3. 7 T. R. 267.] 

[Where a penalty is given by a ſtatute, (even ſubſequent to the 
ſtatute of Gloceſter,) to the party grieved, he is entitled to coſts if he 
ſucceed; and it he be nonſuit, or a verdict paſs againſt him, he is 
liable to pay coſts to the defendant either under the Hat. 23 Hen. 8. 
. 15. or flat. 4 Jac. I. c. 3. which gives coſts to defendants in all 
caſes where the plaintiff is entitled to coſts if he ſucceed. Plymorth v. 
Werring, C. P. H. 17 Geo. 2. Willes, 440.) 

In an action upon the ff. 21 H. 8. 6. which gives 405. for taking a 
mortuary not due. 1 Kol. 516. J. 35. Co. Ent. 164. Lut. 209. 

Upon the /. 5 El. . which gives 101. againſt a witneſs who does 
not appear upon a /u5pena. R. 1 Sal. 206. 

So, upon the ff. 13 El. 5. which gives only a moiety of the penalty 
to the party grieved, for uſing a fraudulent deed. Co. Ent. 163. Lut. 
200. 1 Rel. 517. J. 10. . | 

So, where by a private act a penalty is given to the party grieved, 
the plaintiff (hall have coſts; for it is a duty veſted before the action 
brought. R. Skin. 363. 367. | 

So, in au attachment upon a prohibition, the plaintiff ſhall have 
colts, if the defendant be found guilty. 1 Rol. 516. J. 30. R. 3 Lev. 
360. 2 Inft. 644. | ED 

So, if judgment be by default, and damages found upon a writ of 
inquiry. R. 2 Jen. 128. Ray. 387. 1 Vent. 348. 350. 

[If on a writ of inquiry damages are given ſeparately, and pro miſs 
& cuftagiis 205. then plaintiff releaſes the damages as to two counts, 
and has judgment for the reſidue, with coſts de incremento, it is well; 
for if defendant has been at expence as to the bad count, the court 
can make him an allowance in the coſts de incremento, Cutler v. Goode 
win, P. 7 G. Str. 420.] 

And in prohi-ition, if the verdict be, that the defendant proceeded 
after a prohidition delivered. 1 Rol. 516. J. 25. R. Cro. Car. 559+ 

on. 447+ | | 
/ And now, by the %. 8 C 9 IV. 3. 11. in all ſuits upon prohibition, 
if the plaintiff has judgment after plea, or demurrer. ry 
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lf plainfiff in prohibition prevails in any part, he ſhall have coſts. 
Middleton v. Croft, M. 10 G. 2. Stir. 1056. B. R. H. 395. Andr. 57.) 

If huſband and wife are plaintiffs in prohibition, and huſband dies 
before judgment, yet the wife ſhall have coſts; for either the ſuit is 
not abated at common law, or it is helped by f.8 &g I. 3. c. 11. 
Thid. 0 
After judgment for plaintiff in prohibition, coſts ſhall be allowed 
from the firſt motion. Houghton v. Starkey, in ſc. H. 4 G. Sir. 82. 
Fort. 348.] . 

[In prohibition, coſts commence from the ſuggeſtion; and there 
ſhall be coſts of a feigned iſſue directed to try a fad for the informa- 
tion of the court. Barnes, 130. ] | 

[If defendant in prohibition forces plaintiff to declare, and pleads 
nugatory plea, (as that he had not proceeded in ſpiritual court after 
prohibition,) court will on motion give coſts ; but this is not within 
8 89 V. z. c. 11. Barnes, 148.] n 

So, the plaintiff ſhall have coſts, in debt for coſts aſſeſſed for not 
proving a ſuggeſtion. R. 1 Rol. 516. J. 40. | 

And now by the /. 8 & 9 . 3. 11. in debt upon the ft. 2 Ed. 6. 
13. for not ſetting out his tithes, where the ſingle value found by the 
jury does not exceed twenty nobles, g | 

{But none, if above. Barnes, 150.] | 

And by the ſame ſtatute, in all actions for waſte, where the ſingle 
value found does not exceed twenty nobles. | 

And by the ſame ſtatute, the plaintiff ſhall have coſts in a ſcire faciat, 
if he obtains an award of execution after plea or demurrer. 

In a ſcire facias upon a recognizance by bail. Semb. 1 Sal. 208. 
[This ſtatute does not extend to a ſcire 2 to repeal a patent pro- 
ſecuted in the name of the king. Rex v. Miles, T. 37 Geo. 3. 7 T. R. 

67. | 
; [Equitable coſts may be levied out of the penalty of a bond, but 
not out of the penalty of a recognizance of bail. Baldwin v. Mergan, 
#3 0.2 2a}: D | 

So, the plaintiff ſhall have coſts, if he has judgment upon demur- 
rer, where he would have had them upon a verdict. 

And in an action againſt an executor, or adminiſtrator, Hut. 79. 
D. Hard. 165. | | 

So, where ſeveral damages are given, he ſhall have entire coſts, 
tho' he has judgment only ſor part. Hob. 6. | | 

By the /. 33 H. 8. 39. in ſuits upon ſpecialty. to the king, or to 
another to his uſe, the king ſhall recover his coſts and damages as 
other common perſons do in their ſuits. 

[In an action on the riot-act, 1 G. 1. c. 5. for pulling down the 
8, plaintiff's houſes, brought againſt the inhabitants of the hundred, and 
1 in an action of hue and cry, full coſts. Witham v. Hill, P. 32 G. 2. 
rt 2 Wilſ. 91. Barnes, 15 1. Ratcliffe v. Eden, B. R. M. 17 Geo. 3. 
d- Corp. 48 5.] | 

| [S0, in an action for a falſe return by a member of parliament. 
ed Coup. 487,) | | | 
9· On recognizance forfeited, and money levied, the court will order 
| proſecutors coſts to be paid, and the ſurplus returned. R. v. Eyres, 
n, T. 7 G. 3. 4 B. MH. 2118. | 

If deſendant does not go on to trial by proviſo, according to 

If nctice. Miltinſen v. Poole, P. 1 G. 2. Str. 797.) [On 
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[On trial of a feigned iſſue by direction of a court of law, coſts 
follow the verdict, and the court has no diſcretionary power; but 
when iſſue is directed by Chancery, coſts are not m__ by this court, 
but leſt to Chancery. Herbert v. Williamſon, P. 25 G. 2. 1 Wil. 
324. 


The court, 3 may refuſe to permit the parties to try a 


feigned ifſue, unleſs they will conſent that the coſts ſhall be in the 


diſcretion of the court. Hoſkins v. Berkeley, B. R. M. 32 Geo. 3. 


4 T. K. 402.] 


[Where a party applies for a trial at bar, the court may lay the 
party applying under the terms of receiving nf prius colts, and pay- 
ing bar-coſts. Homes v. Brown, B. R. T. 20 Geo. 3. Dougl. 437. 

Uf there are three feigned iſſues, and one only found for plaintiff, 
he muſt have coſts, though the moſt material is _ againſt him, 


| Tempeſt v. Medcalf, T. 25 & 26 C. 2. 1 Will. 331. 


If on motion for ue warrants information, it is agreed to try the 
corporation-right by a feigned iſſue, in which the proſecutor as plain- 
tiff prevails, he ſhall have coſts only from the time when the feigned 
iſſue was firſt agreed to and ordered, (which includes the coſts of the 
diſputes about ſettling the feigned ifſue, in which diſpute plaintiff 
prevails,) but not coſts antecedent to ſuch conſent. Thomas v. Powell, 
P. 31 G. 2. 1 B. M. 603.] 


{If defendant has . to amend plea on payment of coſts, and the 


amendment does not deface the record, and the replication is not de 
novo, but ouly altered ſo as to purſue the alterations in the plea ; : Colts 
on the plca and replication ſhall not be as if new, but only in propor- 
tion to the alterations made, and alſo for conſulting counſel if repli- 
cation de novo is neceſſary. Rex v. Philips, H. 32 C. 2. 2B. M. 757. 

[If two aQtions are brought by the ſame plaintiff at the ſame time, 
for cauſes which may be joined, and the defendant is holden to bail 
in both, the court will compel the plaintiff to conſolidate them, and 
to pay the colts of the application. Cecil v. Brigges, B. R. T. 


28 Geo. 3. 2 T. K. 639.] 


[A rule attempting to ſubvert the eſtabliſhed practice of the court, 
will be ſet aſide with coſts. Yeardley v. Roe, B. R. H. 30 Ger 3. 


3 T. K. 573.) 
[To a declaration of two counts, if defendant demurs to the one, 


and has judgment for him, and pleads to the other, and verdict againſt 


him; plaintiff ſhall have coſts on the verdict, but defendant none on 
the demurrer. Aſiley v. Young, T. G. 3. 2 B. A. 1232. 

[If there be two diſtinct cauſes of action in two counts, and as to 
one the defendant ſuffers judgment to go by default, and as to the 
other takes iſſue and obtains a verdict, he is entitled to judgment for 
his coſts on the latter count, notwithſtanding the plaintiff is entitled to 


- judgment, and his coſts on the firſt count. Day v. Hanks, B. R. E. 


30 Geo. 3. 3 T. R. 654. 
[It a plaintiff have a verdict on one count only, coſts ſhall be taxed 


on the whole declaration, though there be a verdict for defendant on 
the others. 2 Bl. Rep. 800. 1199.] 
[And defendant ſhall not have coſts on that part of the record, on 
which a verdict is found for him. Deng. 678. Vide pot. (A 5.) 
(By ff. 4, 5 Ann. c. 16. which enables a defendant to plead ſeveral 


matters, it is ended; that if any ſuch matter ſhall upon a demurrer 


joined, 


it 
Cr 
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| joined, be judged inſufficient, coſts ſhall be given at the diſcretion of the 


court; or, if a verdict ſhall be found on any iflue in the ſaid cauſe for 


the plaintiff or demandant, coſts ſhall be alſo given in like manner, 


unleſs the judge who tried the ſaid ifſue, ſhall certify that the ſaid 
defendant, or tenant, or plaintiff in replevin had a probable cauſe to 
plead ſuch matter which on the ſaid iſſuc ſhall be found againſt him. 

[On this ſtatute, the grantum only of the coſts is left to the diſcre- 
tion of the court. 2 Term Rep. 394, 5+] | 


[Therefore, if one of ſeveral pleas pleaded by defendant be ad- 


judged bad, on demurrer, whether to the plea directly or to plaintiff's 
replication, the plaintiff is entitled to have the coſts of thofe pleadings 


deducted from the colts taxed for the defendant on the poftea, if 


afterwards on trial of the ifſues joined on the other pleas, defendant 


ſhould have a verdi&; even though it ſhould appear, on the whole of 
the record, that the plaintiff had no cauſe of action. 2 Term Rep, 


I,] | | 
[But if inſtead of demurring to a bad plea, the plaintiff take iſſue 
on it, he ſhall not have the coſts of that plea, if the defendant have 


a verdict on it, though plaintiff have a verdict on all the other pleas. 


1 Term Rep. 266 | 

[Where any one of ſeveral iſſues in a que warrants information is 
found for the proſecutor, on which judgment of oufter is given, he is 
entitled to coſts on all the iſſues. 1 Term Rep. 453+] | | 

[Defendant pleads ſeveral pleas; demurrer to ſome, and judgment 
for plaintiff; iſſue on others, plaintiff nonſuited; plaintiff has coſts 
for the demurrers, according to 4 Ann, out of which are to be de- 
ducted coſts of nonſuit. Barnes, 136. 140, 141. ] | 

[If leſſor of plaintiff dies aſter trial, coſts ſhall be paid to his re- 
preſentative. Barnes, 119.] | 

If one defendant in ejectment confeſſes leaſe, Ic. and there is 
judgment agaiuſt him for a third, and another does not confeſs, the 
court will make a rule againſt him for coſts. Barnes, 121. 149.) 

[Coſts in one cauſe may be ſet againſt coſts in another, if between 
the ſame parties; otherwiſe not. Barnes, 130. 145, 146. 

If although plea confeſſes treſpaſs, plaintiff replies, and the cauſe 
is tried, and verdict for defendant; yet the court will give judgment 
for plaintiff, and inquiry and coſts for all proceedings but the trial. 


Barnes, 133.) 


{In C. B. coſts of a former aſſize, when cauſe madę a remanet, not 
allowed, unleſs by conſent expreſſed in the rule. In B. R. otherwiſe. 
Barnes, 150. 153.] | 3 | 

[Coſts of a remanet, where neither ſide are in fault, attend the 
event of the cauſe generally, but on circumſtances otherwiſe, but the 


_ application muſt be recent. Sadler v. Evans, M. 7 G. 3. 4 B. M. 


1984.] | 

(An incloſure- act diredted that the parties who were diſſatisfied 
with the determination of the commiſſioners might bring actions to 
try their rights, adding, ** that if the verdict ſhould be in favour of 
« the commiſſioners determination the coſts ſhould be borne by the 
« plaintiff, and if againſt ſuch determination, then by the proprietors 
« at large.” A proprietor brought an action, claiming nine diſtin 
rights, and recovered for three only; and it was holden that he ſhould 
have his cofts on thoſe iſſues alone found for him, and that the de- 

Yor. III. P | fendant 


— 
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fendant ſhould have his coſts of the other iſſues. Braithwaite v. Brad. 


ford, B. R. E. 36 Geo. 3. 6 T. R. 599.) 
In C. P. it the plaintiff ſucceed on only one count in his declara- 


tion, he has his coſts on all; but in B. R. he does not receive coſts 


on any count on which he does not ſucceed, though he does not pay 
them. Per Lawrence Juſt. Mid. | | 

llt is ordered, that in all caſes where a rule is obtained to ſhew cauſe 

why proceedings ſhould not be ſet aſide for irregularity with coſts, 

and ſuch rule is afterwards diſcharged generally, without any ſpecial 

direction on the matter of coſts, it is underitood to be diſcharged 

with coſts ; and the latter rule muſt be drawn up accordingly. Reg. 


Gen. B. R. M. 37 Geo. 3. 7 T. N. 82.] 


(A 2.) When a plaintiff ſball not recover cots.) But the plaintiff 
| ſhall not have coſts, where a ſtatute ſince (a) the f. of Gloucęſter gives 
damages generally, in a caſe where no damages at all were recover- 
able before: as, in quare impedit, 10 Co. 116. a. Barnes, 139. cont. ; 
where the church was full at the time of the quare impedit. Skin. 25. 
[ Coxop. 368.] Vide pot. (D). * | 

So, a plaintiff, who ſues qui tam, &. ſhall not have coſts, be the 
penalty certain or uncertain. R. 1 Vent. 133, i Sal. 206, | 

As, upon the ,. 31 El. 12. for not paying toll for a horſe before 
fale. 3 Lev. 374. Lut. 200. 

Upon the /. 5 EL. 9. for 20 l. againſt him who commits perjury, 
R. Hutt. 22. 1 Brown. 66. Dub. Cro. El. 177. 

[The proſecutor in a nofanter ſhall not have coſts. Rex v. Glaſe 
ſenby, H. 10 G 2. Str. 1069, B. R. H. 355.] | 
So, the plaintiff ſhall not have colts againſt the garniſhee in a 
foreign attachment. R. Cro. El. 172. I 

Nor in a ſcire facias, till the „. 8 9 . 3. 11. Latch, 101. 
Dal. 95. | 

(ik plaintiff does not file an affidavit uſed before the prothonotary 
to augment. coſts, C. B. will ſet the judgment aſide, * Heſcville v. 

„ T. 11 & 12 G. 2. Barnes, 126.] 
The ſecurity ſhall pay neither coſts nor intereſt in a recognizance 
forfeited which was given on a plea to an extent. Rex v. Albert, 
P. 1716, in Sc. B. 4.] 

[On a repleader, no colts to either party for the immaterial plead- 
ings. Barnes, 125. ] | 

[Defendant in replevin moves to amend avowry on paying coſts, 
huis agent pays them after his death; they ſhall be returned. Barnes, 

138, ] | 1 
; Juror withdrawn, matter referred, award of coſts to be taxed ; 
the colts of the reference ſhall not be allowed. Barnes, 123. 58. ] 


o 


(a) Note; But the practice has been to give coſts on the ſtatute of Hue and Cry, 

(13 Ed. 1. fl. 2. c. 2.) which is * 2 to this ſtatute. Dict. 1 Term Rep. 72. and iord 
Cel lays down a different rule. 2 Toft. 289, for he ſays, «4 This clauſe,” (ſpeaking of ti! 
fiatute'ot Gloueefter,) “ doth extend to give coſts, where damages are given to any de- 
© mandant or plaintiff by any ſtatute made after this parliament.” There ſore the cout 
gave caſts, on ꝙ G. 1. c 22. vhich gives an action tor ſctting fire to the plaintiff's houſe, 
and damages not exceeding 200/. though the dainages given on the trial, together with the 
coſts, excreded the 200/, 1 Term Rep. 71, 72, 73. ö 

But a ſimilar declſion on this very ſtatute in 3 Bur, 1723, is ſaid to have been given an 


Eironevus grounds, Cæcup. 367, 368. 
(lf 


are 


— 
— 


COSTS. > oy 
[If the court orders a nonſuit, the plaintiff pays the defendant his 
doſts. Cameron v. Reynolds, B. R. H. 16 Geo. 3. Coup. 407.) | 


{Where the judgment is arreſted, each party pays his own coſts, 


Bid. Sg ES 
x4 where a juror is withdrawn, Stodbart v. Johnſen, H. R. Z. 
30 Geo. 3. 3 T. K. 65 ).] — 


Adminiſtrator nonſuited in action for tithes accrued in inteſtate's 
life, or in #rover when the converſion was in inteſtate's life, pays no 
coſts ; but if in his own time he does. Barnes, I27. 129. 132.] 
[They are liable to coſts in no action which they cannot bring in 
their own right. Barnes, 141. | 
Nor if nonſuited, on 14 G. 2. for not proceeding to trial. Barnet, 
133. Howard v. Ruthlone, C P. H. 15 Geo. 2. Willet, 316, Booth 
v. Holt, C. P. H. 34 Geo. 3. 2 H. Bl. 277.) P 
[But he cannot diſcontinue without payment of coſts. Barnes, 169, 
Vide 3 Burr. 1584. 4 Burr. 1927. Vide infra, (A F.)] | 
[Eſpecially if he had aCted wrong within his own knowledge, as 
where an executor brought an action in his own name, knowing that 
there were other executors. 1 Bl. Rep. 45 1. 3 Burr, 1451. S. C.] 
[Where the defendant pleads the general plea of bankruptcy, to an 
action brought by an executor or adminiſtrator, and obtains a verdict, 
the plaintilF is not liable to coiis under the fat 5 Geo. 2. c, 39, /. 7. 
Martin v. Norfolk, C. P. M. 31 Geo. 3. 1 H. Bl. 528.] n 
[ Che plaintiff in an action for taking his (hip or goods, ſhall n 
have. coſts, altho' the verg ct be for him, if the judge or court certify, 
that there was probable cauſe of ſcjzyre as contraband. Doug. 106.) 
In taxing coſts, the contingent loſſes which witneſſes may have 
a ſuffered by obeying the /ubpzna cannot be allowed. Thelluſen v. Sta- 
plee, B. R. T. 20 Geo. 3. Doug. 438.)  _- n | 


| . | 
(AZ. When no more caſi than damages.) By the ft. 41 Fl. 6. in 


| Ws 


$| perſonal actions in the courts of Weftmin/ter, (and by the fl. 11 & 13 
v. W. 3. g. in the courts in Wales, Cheſter, Lancaſter, and Durham,) if it 
appears that the debt or damages amount not to 40. the plaintiff ſhall 
ce have no more coſts than damages. [ Robin/on v. Waller, B. R, T. 
t, 18 & 19 C. 2. 1 Wilſ. 93. 2 Str. 1232. S. C. Bartlet v. Robbins, 
C. P. E. 5 Geo. 3. 2 Will. 258. Dand v, Sexton, B. R. H. 29 Geo. 3. 
a- 7. K. 37. 1 


Nor by the A. 21 Jac. 16. in an action for Janderf if the damages 


ſts, re under 40 f. 


15 Nor by the f. 22 & 23 Car. 2. c. 9. /. 149. in other perſonal ac- 
tions, unleſs where the judye at the trial certifies a battery to be 

ed 3 proved, or a title to be principally in queſtion; and judgment for 
more coſts ſhall be void. 1 Vent. 256. 

If a ſtatute ſays, that if the damages be under 40 5. the plaintiff 
Cry, ſhall not have judgment, but the defendant ſhall have coſts z the jury 
* ought to find for the defendant in ſuch caſe. 5 Mad. 367, | 
y de- | The plaintiff ſhall not have maze coſts than damages in treſpaſs 
coult for aſſault and battery; if the defendant be found Not Guilty as to 
— the battery. R. 2 Lev. 102. N | 

And the plaintiff ſhall have no more coſts than damages, tho' the 
ven en plaintiff joins ſeveral treſpaſſes, and the defendant juſtifies all, except 


the clauſum fregit, if the juſtification be found for the defendant, R, 
[lf 2 Vent. 180. 195, 8 Though 


. 
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Though the treſpaſs be for breaking his cloſe, and alſo putting 


ſtakes upon his ſoil. R. 2 Vent. 48. | 

Or, breaking his cloſe and his ſoil. Dub. 5 Mod. 74. R. Carth.. 
224, 5 | | 

Or: breaking his cloſe, and cutting down corn. Semb. 5 Med. 315. 
Skin. 666. „ | 

{Or, in treſpaſs for breaking his cloſe, and digging up the ſoil in 
the place in which, &c. and carrying away the ſame. Derg. 780. 

[Or, in treſpaſs for an aſſault, Le and tearing the plaintiff's 

alot het, if the jury find that the tearing was in conſequence of the beat- 
ing, and give leſs than 4os. damages. 1 Term Rep. 655.] 

[Aſter a verdiQ for the plaintiff, with damages under 4o . on a 
count charging the defendant with aſſaulting the plaintiff, and then 
end there tearing the plaintiff's clothes, which the plaintiff then and 


there wore, the plaintiff is entitled to no more coſts than damages. 


Mears v. Greenaway, C. P. M. 30 Ges. 3. 1 H. Bl. 291. Lockwood 

v. Stannard, B. &. I. 34 G. 3. 5 T. K. 482.) | 
Ir, for breaking and entring houſe, and keeping plaintiff out for 
2 month, whereby he was put to expence to regain poſſeſſion, and 
loſt the uſe of it. Blunt v. Mither, in C. B. M. 12 G. Str. 64;.] 

In treſpaſs vi & armis for entering plaintiff's houſe; making noiſe, 

and continuing until plaintiff and others gave a note for money, not 
full colts. Appleton v. Smith, H. 2G. 3. 3 B. M. 1282.] 

[Or, for breaking a door fixed to a houſe. Barnes, 121.] 


[Or, for throwing ſtones at the windows belonging to plaintiff's 


dwelling-houſe, . and for breaking the glaſs. Adlem v. Grinaway, 

B. R. E. 35 Geo. 3. 6 T. R. 281.) 

Or, breaking his cloſe and cutting down his rails; for they are 
fixed to the freehold. Per Halt, Com. 324. Anon. T. 11 G. Sir. 
633. | 

"Or, breaking his cloſes and pulling up and throwing down his 

hedges. R. Comb. 420. | | 55 
In treſpaſs, defendant guilty guoad tranſereſſion. cum averiis & fen- 

furar, Hafen. proſtration. & divuſſion., and the judge had not certi- 

fied ; coſts as damages. Mitchel v. Soaper, P. 1724, Bunb. 167. 
Or, cutting down trees. R. 11 G. 1. C. B. Shepherd and Yard. 


Nor, for treſpaſs for aſſault and battery, and ſtriking his horſe, per : 


quod deterioratus fuit, and Not Guilty, and damages generally, where 
no battery was certified. R. Paſ. 11 Geo. in B. R. inter Clerk and 
Otherey, (1 Str. 624.) | | 

In treſpaſs for battery, impriſonment, breaking houſe, &'c. de- 
fendant juſtified the impriſonment, and Not Guilty to the reſt ; on 
trial, juſtification found for defendant, and the Not Guilty for plaintiff, 
and 25. 6d. damages: not full coſts for the battery, . the judge 
had not certified ; nor for the breaking, &c. as it related to the free - 
hold. Beck v. Nichols, M. 10 G. Str. 577.) 

Nor, though an action for ſlander was commenced before the 
21 Jac. if it was proſecuted after. R. I atch, 2. 58. 

Or, commenced in an inferior court, and removed into C. B. by 
habeas corpus. R. in C. B. T. R. 12 Ann. 

(Yet if ſpecial damage is alleged and put in iſſue, which wobld 
have been a diſtin cauſe of action, plaintiff ſhall have full coſts. 
Anderſon v. Buckton, T. 5 G, Str. 192.} | 3 

u 


therefore not entitling plaintiff to full coſts. Clegg v. 
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Bat the f. 21 Jac. 16. does not extend to an action for ſlander of 
a title. Per three F. Jon. 196. 1 Sal. 207. Cro. Car. 144. 

Nor, to an action for words, actionable only in reſpec of ſpecial 
damage. K. 1 Sal. 206. | | | 

Nor, for words and procuring to be indicted. R. Cro. Car. 163. 
307. R. cont. 2 Mod. Ca. 371. | 1 

{In action for words, whereby he was not only damaged in his 
goods, name, Cc. but alſo by occaſion of the words, by the procure» 


ment of d-fendant he was taken up, and carried before a juſtice ; full 


coſts. Carter v. Fiſh, M. 12G. Str. 645.) 
Caſe, for ſaying to a ſingle woman“ You are a common ſtreet- 
« walking bitch, and ſtand every night at the corners of ſtreets to be 


picked up by fellows ;” full coſts ; for the words in themſelves are 


not aclionable. Baſs v. Aickford, P. 12 G. 2. Andr. 375. 

But in caſe for words ſpoken of a tradeſman, per quod he loſt ſeve- 
ral cuſtomers ; if the words themſelves are actionable, no more coſts 
than damages. Burry v. Perry, Str. 936. Ld. Raym. 1588. Sur 
man v. Shelleto, P. 5 G. 3. 3 B. M. 1688. Turner v. Horton, C. P. 
H. 16 Geo. 2. Willes, 438. Barnes, 132. 135. 142.) GRE 

[For words, where no ſpecial damage proved, and damages under 
404. if full coſts are taxed, and execution, it ſhall be ſet aſide with 
coſts. Barnes, 128.] | | 


[Where in an action for ſlander, ſome of the counts in the declara- 
tion are for actionable words, and others for words not aCtionable, 


and ſpe. ial damage is laid referring to all the counts, and the plain- 
tiff has a verdict on the whole declaration; though the damages re- 
covered be leſs than 40 x. he is entitled to full coſts. Savile v. Jar- 
dine, G. P. T. 35 Geo. 3- 2, £6 62h Jj | 

And the /f. 22 & 23 Car. 2. does not extend, where the jury gives 


coſts to a ſum certain, more than the damages are. R. 2 Vent. 36. 


1 Sal. 207. | 

Nor, to a treſpaſs, in which the title of the land does not come in 
queition : as, in treſpaſs for throwing down his ſtalls in a market. 
R. Ray. 487. 2 Jon. 232. | „ 

Nor, to a treſpaſs in breaking free warren, for in ſuch action, the 
title to the /i cannot come in queſtion. 2 Bl. Rep. 1151, 1152. 
5 Nor, to treſpaſs and trampling fruem, Anglicè, a hay-rick. Dub. 

n | 

Or, killing his horſe with a ſword. Ray. 488. 


Or, for entring his cloſe and impounding his cattle. R. 3 Med. 40. | 


Or, for entring his cloſe and plowing his ſoil. 5 Mod. 74. 316. 
Or, digging his turf, corn, Oc. Semb. 1 Sal. 193. 

8 = eutring his boat, and cutting his rope. 5 Med. 316. X. 
omb, 324. 

Nor, to a treſpaſs with an aſportavit, though the thing carried away 


be of ſmall value. R. 2 Vent. 48. Acc. Skin. 666. 


[Where the aſportavit is coupled with the reſt of the count, it is 
not to be conſidered as a diſtinct injury, but part of one treſpaſs, and 
— 

B. R. T. 21 Geo. 3. Dougl. 780. N 3 
In treſpaſs for aſſault, and taking a rope, if the judge certifies 
upon fat. 43 Eliz. c. 6. there ſhall be no more coſts than damages; 
1 hs | tho” 
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2144 80878. 
tho' it is laid with an aſportavit. Walker v. Robinſon, T. 18G. 2. 
1 Wil. 93. Str. 1232. 


_ © {In treſpaſs for entring his houſe and eating his meat, ſpecifying 


uantities and kinds, half-a-guinea damages, and full coſts; for as to 
he goods, it is in the nature of trover. Smith v: Clark, P. 13 G. 2. 
Str. 1130.] . 
[On aſportavit, or damage to perſonal chattel, or for tearing plain- 
tiff's clothes, full coſts. Barnes, 119, 120.] 
So, if he enters a cloſe, and digs roots, and removes them to an- 
other place in the ſame cioſe ; for that is a carrying away. Per tuo 
Vent. cont. 2Vent. 215. 
So, in treſpaſs, quod oves chafiauit & abduxit ; for that is a carrying 


away Carth. 225. 


So, the ff. 22 & 23 Car. 2. does not extend to a treſpaſs where the 
defendant juſtifics, and it is found againſt him. R. 2 Len, 234. 

[Where a defendant, in an action of treſpaſs, juſtifies to the whole 
declaration, and it is found againſt him, the plaintiff ſhall have full 
coſts, though the judge do not certify. Redridge v. Palmer, C. P. 
_ 32 Geo, 3. 2 H. Bl. 2. Piadell v. Kiddle, B. R. E. 38 Gee. 3. 

K. 659.) N 
{ [In a Oo for an aſſault and battery, the defendant plead: d the 
general iſſue, and a plea of juſtification to the aulit only, the plaintiff 
obtained a verdiCt ſor 1. damages, and the court refuſed him more 
coſts, becauſe the juſtification did not go to the whole declaration, 
= the judge did not certifys Page v. Creed, B. R. Trin. 29 Gee. 3. 
X 301. © 

. (If . action fot an afſault and battery, the defendant plea the 
general iſſue and a juſtification to the whole, and the plaintiff obtain 
a verdict with damages under 4o 5. he is entitled to full coſts- Smith 
v. Edge, B. R. H. 36 Geo. 3. 6 T. R. $62] | 

{Where in an action of treſpaſs guare clauſum fregit a ſpecial plea 
is pleaded, and the iſſue found for the plaintiff, he is entitled to full 
coſts, though the damages are under 405. and there is no certificate 
of the judge. Comer v. Baker, C. P. T. 34 Geo. 3. 2 H. Bl. 34. 

[To treſpaſs for building a wall, and treading down the graſs, de- 
fendant ple:ded Net Guilty, and a way; and on vercict for plaintiff, 
he had full coſts, tho' no certificate, Higgins v. Jennings, M. 13 G. 


Str. 726. Ld. Raym. 1444. 


[In treſpaſs grare clauſum, &c. and avy thing laid for aggravation, 
there ſhall be no more colls than damages, tho”the frechold might 
come in queſtion, unleſs the judge certifies z but if there are ſeparate 
counts, atid plaintiff have entire damages, he ſhall have full coſts with- 
out certificate : if defendant is found guilty as to clauſum fregit and 
not guiity de benis aſportatis, plaintiff thall have no more coits than 
damages. On conſideration, per cur. Reeves v. Butler, H. 1725, 
Bunb. 207.] | | 

If in treſpaſs defendant juſtifies for a way, and plaintiff replies 
ext1a viam, and obtains verdict, he ſhall have full coſts, for the right 
con es in queſtion. Peale v. Moor, T. 15 G. 2. Str. 1168. ] 

Ihe ſtatute extends to an action for meſne profits. Doe v. Davies, 
B. R. H. 36 Geo. 3. 6 T. R. 593.) 

| | Where a declaration in treipaſs conſiſts of one count only, the de- 
fendant 
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fendant juſtifies part of it, and the plaintiff now aſſigns without tak- 
ing iſſue on the ſpecial plea, and obtains a verdict for 1 5. he is en- 


titled to the colts of all the pleadings. Gundry v. Sturt, B. R. H. 


27 Geo. 3. 1 T. R. 636.] 


[Plaintiff ſhall not have full coſts, tho' defendant pleaded a tender, 


if judge-certifies under 43 Elia. Bartlet v. Robins, P. 5 G. 3. 2 Wilf. 
258. | 


, ſpecial pleading, to.entitle to more coſts than damages. Barnes, 124. 
129. ] Sp Ec, 0n% 6 hep? we. : 
(Only clauſum fregit, and aſfault and battery, are within 22 C 23 

Car. 2. ; and if plaintiff brings one action for an offence within, and 


another without the ſtatute, and has a verdict for both, he ſhall have 


* 


full coſts. Barnes, 134.] = 
[But not if he recovers for that within, and not for that without. 


Barnes, 144. } 


[Several juſtifications to treſpaſſes in different places, and not 


guilty to novel aſſignment, all found for defendant but this laſt, no 
more coſts than damages. Barnes, 149.] | 
Where the action did not commence at Wtmin/ler, but is re- 
moved out of an inferior court. Semb. 2 Lev. 124. R. 4 Mad. 379. 
Where the action is for diſturbing his common. R. 2 Med. 141. 
Or, for chaſing his ſheep, &c. X. 1 Sal. 208. | Fr 
| ['So, for chafing his cow and fowls with dogs, full coſts. Keen v. 
Whiſtler, M. 9 G. Str. 534] pe 064 | 
[For entring his cloſe and chaſing his bull, full coſts. Thompſon 
v. Berry, P. 9 G. Str. 551.] | 


For taking vi & armis plaintiff's horſe, and ſending and convey» 
ing him from A. to B., full coſts. Harper v. Fiffer, T. 10 & 11 


0% 5: RF. 355] | * 

Neither does it extend to debt, afſumpſit, account, trover, detinue, 
&c. where the title to land cannot come in queſtion. 1 Sal. 208. 

Nor, to the battery of a ſervant, per quod ſervitium amiſit. 5 Mod. 74. 
1 Sal. 208. FI - | 

[ln treſpaſs for criminal converſation with plaintiff's wife, he ſhall 
have full coſts, (without the judge's certificate,) tho' the damages 
under 40J. Batchelor v. Bigg, MH. 13 G. 3. 3 Will. 319. 2 Bl. Rep. 
854. | 

Nor, by the /. 4 & 5 V. & M. 23. to treſpaſs againſt an inferior 
tradeſman for hunting, hawking, fiſhing, or fowling. 

[But in treſpaſs for hunting, brought, under this ſtatute, againſt 
the defendant, as a diſſlute perſon, Ce. If the plaintiff prove the 

treſpaſs, but not the ſpecial circumſtances of the defendant being a 


diſſolute perſon, &c. and recover a verdict for leſs than 40 s. he ſhall 


have judgment, as in a common action of treſpaſs, but no more colts 
than damages. 2 Bl. Rep. goo. ] | 

And every tradeſman ſeems to be intended by inferior tradeſ- 
6 Paſ. 9 VW. 3. Bennet and Thalbois, 1 Sal. 212, (Com. 
20, | | 

A clothier and alehouſe-man found an inferior tradeſman by jury, 
Pays full colts under 4 & 5 V. & M. Barnes, 125.) | 
(Who is an inferior tradeſman, under f.4& 5 V. & M. c. 23. 
is not determined; court divided. and no rule. C. ive and Bathur/t I. 


P 4 though 


[On treſpaſs, juſtification; on new aſſignment, Not Guilty; is not 
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thought e tradeſman not qualified, and that it is a queſtion of 
law ; Willes C. J. and Noel J. that not every trademan, and that it 
_ be left to the jury. Buxton v. Mingay, T. 30'& 31 G. 2. 
2 Will. Jo. a 
Net the f. 8 & 9 V. 3. 11. to a treſpaſs which appears at the 
trial, and is certified by the judge upon the record, to be wilful and 
malicious. | | | 
[In wilful and malicious treſpaſs, by fat. 8 G 9 V. 3. c. 11. , 4. 
the judge of niſi prius muſt certify in open court at the trial; his cer. 
tificate afterwards is void. Ford v. Parr, P. 28 G. 2. 2 Wilſ. 21. 
Doug. 109. n. 46. x FS S 
It it appear on the trial that the treſpaſs, however ſmall, was com- 
mitted after notice, and the jury give leſs than 405. damages, the 
judge has no diſcretion, but is bound to certify the treſpaſs to have 
been wilful and malicious. Reynold v. Edwards, B. R. MH. 35 Geo. 3. 
6 T K. 11. 25 | | 
And tho' the ff. 22 && 23 Car. 2. ſays, the judgment ſhall be void, 
it ſhall not be avoided by plea, 2 Vent. 36. | | 


(A z.) Where plaintiff ſhall pay cofts, if be do not recover more than 
40 8. damages. [By ft. 3 Fac. 1. c. 15 /. 4. if in any action of debt, 
or action on the caſe on aſſumꝑſit, to be ſued or proſecuted by any eiti- 
zen, and freeman of the city of London, or other perſon inhabiting 
within the ſame city, or the liberties thereof, being a tradeſman, vic- 
tualler, or labouring man, againſt any ſuch perſon as atoreſaid, in any 
of the king's courts at Weſtminſter, or elſewhere, out of the court of 
requeſts eſtabliſhed by this act, it ſhall appear to the judge or judges 
of the court where ſuch action ſhall be ſued, that the debt of the 
plaintiff doth not amount to the ſum of 40.., and the defendant ſhall 
duly prove by ſufficient teſtimony, or by his own oath, that at the time 
of commencing the action, he the defendant was inhabiting in the 
City or liberties thereof, the plaintiff ſhall not be allowed any coſts, 


but ſhall pay ſo much ordinary coſts to the detendant, as the latter g 
ſhall prove it hath truly coſt him in the defence of the ſaid ſuit,] | 
[Provided that this act ſhall not extend to debt for rent on a leaſe, 
or any other real contract, or any debt ariſing on a cauſe concerning [ 
teſtament or matrimony, or properly belonging to the eccleſiaſtical 
court. / 6. 5 
Under this proviſo, actions for uſe and occupation cannot be ſued 
in the court of conſcience in Lond;n, and therefore no colts to de- $ 
fendant ſuad in the ſuperior courts. Doug. 244. | 
[The proper mode for the defendant to take advantage of this ſta» 2M 
tute, ſeems to be, by application to the court by affidavit, for leave to 4 
enter a ſuggeſtion on the record. Vid. Str. 46. 1120. 1191. 1 Will. | 
19. Dong. 245. u.] | : p 


And if plaintiff demur to the ſuggeſtion, and judgment be given 
for the defendant, the latter ſhall have the coſts of the whole, demur- 
rer included. Str. 1120.] | 

[It ſeems by the words of the act, that the ſuggeſtion ſhould ſet 
forth that both plaintiff and defendant are refiant within the city or 
liberties. Vid. the Caſes before cited.) 

[by ft. 23 G. 2. c. 33. J. 19. if any action of debt, or action on af- 
ſumpu, ſhall be commenced and proſecuted in any of the courts at 

: : Weſtminſter, 


Gde in the county of Miaddleſer, and be liable to be ſummoned to the 
county court, and damages be given under 40s. unleſs the judge ſhall 
in open court certify on the back of the record, that the freehold, or 


title to the plaintiff's land, principally came in queſtion, or an act of 


bankruptcy, no coſts ſhall be awarded to the plaintiff, but defendant 
ſhall recover double coſts of ſuit] | | | 
[On this ſtatute the defendant ſhall have double coſts, whether plain- 
tiff ſue in his own right, or as perſonal repreſentative. Doug. 246.] 
{But a perſonal repreſentative cannot be 1. — in the county court 
of Middleſex, and ſhall therefore pay coſts, though the damages be un- 
der 40s. Doug. 203. | | * 
[The defendant is not entitled to double coſts under this act, whe- 


ther he himſelf or the plaintiff is an attorney. Doug. 381. 


[The defendant ſhall not have his coſts under either of theſe acts, 
where the plaintiff's demand is reduced under 30g. by a ſet-off. Str. 
1191. 1Wilf. 19. Doug. 448. | 

Nor, where there is a plea of fender as to part, and non aſſumpſit as 
to the reſidue, and the iſſue on the tender found for the defendant, 


and the balance proved, under 40%. Doug. 448. ] | 


(A 4.) By an Avowant. 


By the /. 7 H. 8. 4. an avowant, or he who makes conuſance in . 
plevin, or ſecond deliverance for rent, cuſtom, or ſervice, if it be 
found for him, or the plaintiff be barred, ſhall recover damages and 
coſts, as the plaintiff ſhould have done if he had recovered. 

So, by the /. 21 H. 8. 19. he who avows, &c. ford amage-feaſant, 
or other rent, 

And by equity, if he avows for an amerciament in a court leet or 


baron. R. Mo. 893. R. 2 Cro. 520. R. cont. Cro. El. 300. Dub. 


Cro. Car. 5 34. Semb. 2 Rol. 75. Court divided, Jon, 422. 434. Cont. 


per Holt, Carth. 179. 


Or, for a fine in a court-leet. R. Mo. 893. 
520. | 

Or, for a heriot. 2 Cro. 28. ; 

Or, for a relief. Dub. 2 Cro. 28. Jon. 422. | 

Or, for the penalty of a by-law. Per i200 F. Jones cont. Cro. Car. 


534. Jon. 421, | 3 
[But avowant of ſeizure for bheriof-cuſtom is not entitled to coſts 


under 11 G. 2. c. 19. Lloyd v. Winton, M. 29 G. 2. 2 Will. 28. 
Barnes, 148. Infra, (C 2.)] | : 


And the avowant ſhall have coſts, tho' judgment be againſt the 
plaintiff upon demurrer. R. 2 Cro. 5 20. 
Or, the plaintiff be nonſuited. 44. 13 W. 3. inter Smith and Wal- 


| grave, (Com. 122.) | 


So, if an executor avows by force of the ft. 32 H. 8. 37. tho' it be 


a ſubſequent ſtatute to 21 H. 8. 19. R. 2 Rol. 457. 


So, though ſeveral iſſues be joined upon the avowry, and ſome 
found for, and ſome againſt him, and the plaintiff has not coſts for 
the iſſues found for him. R. 2 Cro. 473- Dub. 2 Rol. 37. R. acc. 
2 Kol. 140. | Ef I 
| | (If 


Corned. ay 
Weſtminſter, and the deſendant at the time of the action brought, re- 


Or, for an eſtray. Dub. Ow. 13. Cro. El. 258. 329. Acc. 2 Cre. 
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II ſome iſſues are found for avowant, and ſome againſt him, cofts 
for one ſhall be deducted out of the other. Barnes, 146.] 

But if a defendant in rep/evin pleads in abatement, and avows for 
a return, and has judgment, that the plea ſhall abate, and for a re- 
turn; he ſhall not have coſts. R. M. 13 V. z. B. R. inter Smith and 
Walgrave.” (Com. 122.777. x Linn 

If he pleads property. Hard. 153. 
But if one of two defendants in replevin, be acquitted alone, he 
cannot have coſts.” 1 Bl. Rep. 355.) | n 

[And an avowant. ſhall himſelf pay coſts, on ſpecial avowries found 
againſt him. Doug. 709: u. | 

And ſhall not have coſts on the affirmance of a judgment in his 
favour, on a writ of error. I. ibid. * 

[Where ſome iſſues in replevin are found for the plaintiff, which 
entitle him to judgment, and ſome for the defendant, the latter muſt 
be allowed the coſts of the iſſues found for him out ot the general coſts 
of the verdict, unleſs the judge certify that the plaintiff had probable 
cauſe for pleading the matters on which thoſe iflues are joined, 
2 Term Rep. 235] | er 

[An avowant for a rent charge is not entitled to double coſts under 
the fat. 11 Geo. 2. c. 19. when the plaintiff is nonſuited. Lindon v. 


Collins, C. P. M. 17 Geo. 2. Willes, 429.] 


* (A F.) By a Tenant, or Defendant, 


(A 5.) In an action.] By the /. 23 77. 8. 15. If a plaintiff be non. 
| ſuited, or have verdict againſt him, in an action upon the /. 5 R. 2. 
in debt or covenant on ſpecialty made to the plaintiff, or on a con- 
tract with the plaintiff, in detine. if property be alleged in the plain- 
tiff, in account againſt a bailiff or receiver to the plaintiff, in an 
action on the caſe, or on a ſtatute for a peſonal wrong or offence to 
the plaintiff, the defendant ſhall have coſts, [ Cowp. 407-] 
80, if judgment be againſt the plaintiff upon demurrer. R. 1 And. 
117. Vide infra. | 4 
[The fat. 18 Eliz. c. 5. /. 3. which gives coſts to defendant in 
popular actions if the plaintiff be nonſuited, extends to ſubſequent as 
well as prior ſtatutes. - Williams v. Drewe, C. P. M. 16 Geo. 2. 
Willis, 392. Plymouth v. Werring, C. P. H. 17 Geo. 2. Wills, 


440. | | 
And by the /. 4 Fac. 3. in treſpaſs, ejectment, or other action, 
where plaintiff ſhould have had coſts, if he had recovered. | 
So, by 5 8 El. 2 & 13 Car. 2. 2. if the plaintiff be nonſuited 
for want of declaration, or aiterwards diſcontinue, or be nonſuited. 
[If the plaintiff enter a noli proſequi, the defendant is entitled to coſts 
under the ſtatute of Elizabeth, Cooper v. Tiffin, B. R. MH. 30 Geo. 3 


3T;R. 511.1. 

So, by the ff. 4 G. 2. 28. if in any ejectment the plaintiff be non- 
ſuited, unleſs for want of confeſſing leaſe, entry, and oufter. 
So, by the . 8 9 V. 3. 1I. if 3 be againſt the plain⸗- 

tiff or demandant upon demurrer, in bar. R. 1 Sal. 194. Mod. Ca. 


886. | | 
[If defendant pleads not guilty, and not guilty within ſix years; 
and iſſue on the firſt is tound for plaintiff, and then demurrer on the 


ſccund is found for defendant; there ſhail be no colts on either ſide 
Pe, on 
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on the trial, and defendant ſhall have coſis on the demurrer. | Cooke N 


v. Sayer, H. 32 G. 2 * B. M. 753.1 a 


Aud in general, where different iſſues are joined on different pleas, | 


the defendant is allowed his coſts, on thoſe iſſues which are found for 


him. Di8. per Buller J. Dorg. 678. Vid. ſupra, (A I.)] „ 


Where the defendant in replevin pleads ſeveral pleas in bar of an 
avowry, on which iflues are joined, and one of them is found 
for him, which eſtabliſhes his right of action, and the others for the 


defendant, and the judge does not certify under, fat. 4 Ann. c. 16. the 
defendant is entitled to the coſts not only of the pleadings, but alſo of 


the trial of thoſe iſſues which are found in his favour. Brooke v. V. let, 


” s C. A H. 35 Geo. 3» 2 H. Bl. 435-] ; 8 5 
Or, the plaintiff in prohibition, ſcire faciat, debt upon ,. 2 Ed. 6. 
13. or in walte, be nonſuited, diſcontinues or has a verdict againſt 


him. £4 We” 

Verdict for defendant in prohibition, as to part, he has coſts. 
Barnes, 138. ] h | 

So, by the /t. 4 & 5 V. NM. 18. an informer, if a verdict be 


againſt him, or a nelle praſegui entred by him, (hall pay coſts; unleſs ' 


the ju ige, on the trial, certify there was a probable cauſe for the in- 
formation. Vide poſt, (AG) | | 
[In an action qui tam for exerciſing a trade contrary to fat 5 Eliz. 4. 
notwithſtanding affidavit offered that the ſuit was for the benefit of 
the corporation lde v. Stephens, H. 10 G. 2. Lord Ray. 1333.] 
[A. convicts B. on game laws, he pays penalty, A. brings action, 
B. on the juſtices refuſing copy of conviction, brings certiorari, A. 
gets conviction affirmed, and is nonſuired in action; B. ſhall have 
coſts of the certiorari allowed him in coſts on the nonſuit. Rex v, 
Midlam, T. 5 G. 3. 3 B. M. 1720.] = | | 
[But under this act, defendant is not entitled to coſts beyond the 
recognizance. 2 Term Rep. 45. 190.] | 
(By A. 7 Fac. I. c. 5. if any action on the caſe, treſpaſs, battery, 
or falſe impriſonment, be brought againſt the ſeveral officers men- 


tioned for any thing done in the diſcharge of their duty, and the - 


plaintiff be nonſuit, or diſcontinue, or a verdict be given againſt him, 
the defendant ſhall have double coſts.] I | | 
[But in caſe of a verdict, to entitle him to theſe, it muſt be certi- 
fed by the judge who tried the cauſe, that the defendant ated by 
virtue of his office. Doug. 307-]J 5, n 
[Unleſs on a ſpecial verdict, it appear by the fads there found, that 
the defendant was acting by virtue of his office. Id. in the notes. ] 
And therefore now, in all caſes where the plaintiff would have coſts, 
if he had recovered, the tenant or defendant (ſhall have coſts, if the 
plaintiff be barred or nonſuited. It 


If he be barred upon a ſpecial, as well as upon a general verdict. 


R. Cro. El. 465. 
Or, diſcontinue after a ſpecial verdict. Dub. Cro. Car. 575. 


And this, fince the f. 4 Fac. 3.— But not upon the ft. 23 H. 8. 15. 
if -- _— be not for a perſonal wrong or rg 2 Leo. 9. Te 
3 Leo. 08, | | : 


f As in an action upon the caſe generally, or in an action upon a 
atute. FR Ae 


la warrantia chart. Sem). 3 Lev. 32% 5 
| | [On 
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[On iſſue tried, a caſe ſtated, and argued in court, but the facts 
not being ſufficiently ſtated, the court recommended, and parties 
agreed to go to a new trial, where plaintiff was nonſuited; and de. 
fendant had coſts upon the whole, and not the nonſuit only. Her- 
ring v. Davila, P. 6 G. Str. 300. 25 | 
| So, the defendant ſhall have coſts, where the plaintiff would be 
entitled to coſts generally in the ſame aCtion,tho' he would not have 
had them in that particular caſc : as, if the plaintiff be nonſuited in an 
action for words, which are not actionable. R. Hut. 16. Hob. 219. 

So, if the plaintiff be nonſuited, &c. but the declaration is inſuffi- 


cient. R. 2 Rol. 88. 213. R. Cro. Car. 175. Cont. Cyo. Car. 545, 


where a verdict was for the plaintiff, and judgment arreſted for a 
fault in the declaration. | SP EN 718 | 
So, if the plaintiff be nonſuited at ai prius, & c. tho? the plea of 
the deſendant be inſufficient. R. Mo. 625. 

Or, enters a nolle proſequi, or retraxit. Dub. Hard. 15 2. 


| [So, where a defendant removes proceedings by a re. fa. lo. from 


a county court, into one of the ſuperior courts, and ſigns judgment 
of non pros, in default of plaintiff's appearing, he is entitled to coſts, 


1 I. c. 3. 1 Term Rep. 372. 
F 


or not going on to execute a writ of inquiry; as, for not going on 
to trial. Shedford v. Houſton, T. 6 G. Str. 317. Sutton v. Bryan, M. 
13G. Cobb v. Kingſimill, T. 13 G. Str. 728. P. 12 G. 2. Barnes, 


230.] 


coſts; though a plaintiff, executor, or adminiſtrator, does not pay coſts. 
R. Cro. El. 503. 

So, a defendant ſhall have coſts where the plaintiff ſues as executor, 
or adminiſtrator, if it be for a wrong to himſelf, or upon his contract; 
as in treſpaſs or trover for gouds of the teſtator taken out of the 
poſſeſſion of the executor himſelf. Hut. 79. R. Cre. Car. 219. Jon. 


241. R. Latch, 220. R. cont. per totam cur:am, 3 Lev. 60. R. acc. in 


C. B. 6 Ann. inter Hunt and Ballow. (Com. 163.) R. Sav. 133, 4. 
Vide poſt. (A 7.) | | 

[If executor of an attorney declares that teſtator did buſineſs 
for defendant, and leaving it unfiniſhed, plaintiff cauſed it to be 
finiſhed, and in conſideration defendant undertook to pay, and plain- 
tiff is nonſuited, he ſhall pay coſts. Marſb v. Yellowly, H. 12 G. 2. 
Str. 1106. Andr. 356. | | 

In raviſhment of a ward out of the cuſtody of the executor. Dub. 
Cro. Car. 29. Hut. 79. Cont. 3 Lev, 60. 

In debt for rent upon a leaſe by the executor, of a term of the teſ- 
tator. Hut. 79. | 


In account againſt one as his receiver. Semb. Bend. pl. 28. R. Dal. 


In trover for goods, of which his teſtator died poſſeſſed, and which 


afterwards came to the hands of the defendant by finding, tho' he 
does not allege any poſſeſſion in himſelf; for the Ending was in his 
time, and he might have had the action in his own name. K. 
— 241. R. 1 Vent. 109. R. in C. B. P. 8 Ann. inter Hole and 
ing, (Com. 162.) Harris v. Hanna, H. 6 G. 2. B. R. H. 

204. 
[If an executor declare on a trover and converſion in the rs 
: | = 


f 


So, a defendant, being an executor or adminiſtrator, ſhall have 


lifetime, and alſo on a trover and converſion after his death, and 


be nonſuited, he is not liable to coſts. Ceckerill v. Kynaflon,” B. R. 


E. 31 Geo. 3. 4 T. R. 277.] ; $4 | 
[if the converſion were in the time of the adminiſtratrix, and ſhe be 
nonſuited in the action of trover, ſhe is liable to coſts, though ſhe 
never were in poſſeſſion of the goods from the time of the inteſtate's 

death. Bollard v. Spencer, B. R. T. 37 Geo. 3. 7 T. K. 358.) 
[The court ſet alide a judgment and warrant of attorney given to 
ſecure an annuity for a defect in the memorial without coſts, becauſe 
it was the caſe of an executor. Dickenſon v. Boyne, C. P. M. 


39 Geo. 3. 1 Boſe. & Pull. 335. 


So, where the plaintiff in ejectment declares upon the demiſe of an 


executor, and is nonſuited; for the action is his proper action, and 


he is bound by the rule. Per C. B. M. 5 Ann. 
In an indebitatus aſſumꝑſit for money received to the uſe of the plain- 
tiff as executor or adminiſtrator. R. 1 Sal 207. Cont. Semb. 1 Sal. 


314. K. acc. Mod. Ca. 91. 181. acc. Barnes, 119. [Acc. Lord Raym. 


437. 5 Term Rep. 234. 2 T. R. 477+) 

So, in trover by an adminiſtrator for goods of the inteſtate taken 
after his death, and before adminiſtration. R. 1 Vent. 109, R. in 
C. B. M. g Ann. Adm. 1 Sal. 314. 3 

So, if the plaintiff ſues as executor de /on tort, Lit. 5. 

So, an executor ſhall pay coſts for not proceeding to trial upon 
notice. 1 Sal. 314. Hawes v. Saunders, M. 5 G. 3. 3 B. M. 1584. 
Or, non-proſled for want of declaring in due time. Ibid. [ Higgs v. 
Warry, B. R. E. 36 Geo. 3. 6 Term Rep. 654. Supra, (A 2.)] 

{If a point is reterved, and there is judgment for defendant, who 
dies, colts muſt be paid his executors. Barnes, 120. ] Nh 

[Executor or adminiſtrator may have attachment for coſts due to 


the deceaſed. Barnes, 122. Vid. 1 Term Rep. 103.] 


Prochein amy of plaintiff is liable to colts. Barnes, 128. Willes, 
190. S. C.] | 
So, now by the /f. 8 9 . 3. 11. in treſpaſs, aſſault, falſe im- 


priſonment, or ejectment againſt ſeveral, if one or more defendants be 


acquitted by verdict, they ſhall have coſts, as if the verdict had been 
againſt the plaintiff as to all; unleſs the judge, at the trial, immedi- 
ately certiſy on the record, that there was a reaſonable cauſe to make 
them defendants. > | 

[PlaintifF in ejectment nonſuited, may pay coſts to which defend- 
ant he pleaſes. Jordan v. Harper, P. 8 G. Str. 516.] 


But if the plaintiff be nonſuited for a fault in the declaration, tho' 
divers defendants appear ſeverally, ,they ſhall have only coſts for one. 

So, in an information, if one defendant be acquitted, he ſhall not 
have coſts, though the judge does not certify. R. 1 Sal. 194. 

{If there be two defendants in an action of aſſumpſit, one of whom 
ſuffers judgment by default, and the other obtains a verdict, the latter 
7 1 to colts. Shrubb v. Barrett, C. P. Eaſt. 32 Geb. 3. 2 H. 

28.] N 


(If a declaration in treſpaſs contain two counts, and the defendant 


plead to the one and ſuffer judgment by default on the other, and on 
the trial of the ſirſt the plaintiff prove only one act of treſpaſs, which 
16 covered by the iecond count, he ſhall pay the coſts of the trial. 
Compere v. Hicks, B. R. T. 38 Geo. 3. 7 7. R. 727.) 0 
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So, in debt upon the ,. 2 & 3 Ed. 6. 13. if the plaintiff be non- 
ſuited, or has a verdict againſt him, the defendant ſhall not have coſts; 


for it is not a debt by ſpecialty or contract, or for a perſonal wrong 
to the plaintiff; and therefore it is not within 23 H. 8. 15. 2 Inf, 


65m. . | | 
If the defendant recovers coſts, he may ha e execution for them by 
capias ad ſatisfaciendum. R. 2 Cre. 595. 


And though judgment be atterwards reverſed ; the coſts ſhall not 


de refunded. Per teuo 7 Englefteld cont. Dy. 32. 4. Mo. 625. 

If there are two cauſes, A. v. B. and B. v. A., and verdict for de- 
fendant in each; the coſts in one cauſe cannot be ſet againſſ the coſts 
in the other, Duthy v. Titho, and Titho v. Dutby, H. 17 G. 2. Str. 
1203. 

[if there is a rule for payment of coſts, and the prothonotary's all. 
catur, the aſhdavit of ſcrvice (to ground an attachment) mult be on 
ſuch a day, not on or about, for it might be on a Sunday. Brett ad. 
Wadham, P. 4 G. 3. 2 Will. 227. 

FIf a cauſe goes off for want of jury, the coſts of attendance ſhall 
be allowed, Sporrow v. Turner, M. 8 G. 3. 2 Wilſ. 366. 


[Leſſor of plaintiff, an infant or abroad, ſhall name good plaintiff, 


or give. ſecurity for coſts. Anon. P. 19 G. 2. 1 Vi 130. Barnes, 
183. 188.] | FE 

| Leflor of plaintiff reſiding in Ireland ſhall give ſecurity for coſts, 
though eject ment is brought by direction of Chancery, where ſecurity 


is already given. Denn v. Fulford, T. 1 G. 3. 2B. MH. 1177. If 


leſſor dies, ſecurity ſhall be given. Barnes, 47.] 

[But in other actions the court will not require plaintiff gor: 
abroad, and having no effects in England to give ſecurity for coſts. 
Beofavell v. Iriſh, T. 7 G. 3. 4 B. M. 2105. ] 5 

C. B. will {tay proceedings in eject ment, till coſts of a former in 
B. R. are paid. Barnes, 133. Infra, (A8 g.) 


(A 6.) In an information.] So by the ff. 18 El. 5, the defendant 
in an information ſhall have coſts, if the informer delays his ſuit, diſ- 
continues, be nonſuited, or the trial or matter paſs againſt him by 
verdict, or judgment againſt him in law. Vid. Cop. 366. 

[If the profecutor does not po on to trial, he ſhall pay coſts. Rex 
v. James, M. 9 G. 2. B. R. H. 159.) | 

[If proſecutor gives notice of trial, and neither goes to trial, nor 
countermands in time, defendant ſhall have coſts by the courſe of the 
court; unleſs defendant drazvs in proſecutor to give notice, by hopes 


of producing books, and then refuſes them. Rex v. Heydon, H. 2 G. 3. 


3 B. M. 1304. 15“ Rep. 356.9 | | 
Tho! he be not a common informer (unleſs when he is the party 
grieved). K. 4 Leo. 55. R. 1 And. 116, | 
Tho? the information be upon a penal ſtatute made fince 18 . 


R. Hut. 35. | | | ; 
Tho' the informer obtains a verdict, if judgment be againſt him, 


for that the ſtatute upon which the information is founded was re- 


pealed, or expired. Semb. Hut 36. but the court divided. | 
If judgment be againſt the informer, upon a demurrer, or ſpecial 
verdict. Per three J. Hut. 36. Garland v. Burton, M. 12 G. 2. Str. 


1103+. $0, 


hh. % ms 
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80, in all caſes, where the cauſe paſſes. againft the informer for 
want of matter or form. Per tuo J. but the others cont, Hut. 36. 
So, by the ,. 4 & 5 W. & M. 18. the clerk of the crown in B. R. 
ſhall not file an information, &c. before a recognizance given of 201. 
to proſecute, c. and if a verdict paſs for the defendant, or a nolle 
proſequi be procured, to pay coſts taxed in three months after demand; 


unleſs the judge certify there was cauſe for the information, + . 


[On a defendant's acquittal on an information he is not entitled 


under this act to coſts beyond the extent. of the recognizance entred 


into by the proſecutor, Rex v. Filewood, M. 28 Geo. 3. 2 T. R. 
145.4 | | „nn 
Fand the court, on granting an information, will not require the 
proſecutor to give ſecurity for coſts, beyond the extent of the recog- 
nizance. Rex v. Brooke, H. 28 Geo. 3. 2 T. R. 190. ] 
But the /. 18 K. 5. / 5. allows any grieved, by maintenance, 
champerty, buying titles, or embracery, to ſue on the ſtatutes for ſuch 
offences. | + 5 
And it does not extend to officers of record, who, in reſpect of 
office, have uſed to exhibit informations, or ſuc on penal ſtatutes. + 
Nor to officers informing for matters only concerning his or their 
offices. | | | | 7 
So, if one defendant be found guilty, though the other be acquit- 
ted, he ſhall not have coſts. Sal. 194. Vide ante, (A ;.) | 


So, where the information is by the party grieved, the defendant 


ſhall not have coſts. 4 Leo. 55. R. 2 Leo. 116, R. Sav. 50. 
1 And, 116. ; | 


As, in an information for perjury. Semb. Cro. El. 177. 1 Brownl, 
66 | | | 


If a verdict be againſt an informer upon a fault in pleading, no 


coſts: as, if an information be for not incloſing a wood within a 
month after cutting it down; and alleges the cutting on the loth of 
April, and that it lay open till the 2d of May, which is not a month, 
R. Hut. 35. 4 

[Coſts an be allowed defendant, where the verdict is for him, 
though he has brought an action for the ſeizure, and recovered in it. 

Shipton v. Newman, in Sc. M. 1721, Bunb. go.] Hp | 

[On motion for coſts againſt the ſeizor for not going on to trial, 
court divided. Warwick v. Rawlins, H. 1721, Bunb. 96.] 


If proſecutor for killing game does not reply, defendant ſhall have 


coſts; for 18 El. c. 5, extends to informers on all penal ſtatutes. 
Law v. Worrall, M. 21 G. 2. 1 Wilf. 177. 

If the charge appears frivolous and groundleſs, on ſhewing cauſe 
apainſt a 9 wwarranto information, the court will diſcharge the rule 
vith coſts. Rex v.'Lewis, P. 32 G. 2. 2 B. M. 780. Rex v. Car- 

penter, P.g G. 2. Str. 1039. | 


1 


[And though on a rule for an information, the court may think | 


that a ground is laid, pets if under the circumſtances, the payment 
of the proſecutor's coſts appears an adequate puniſhment, they will 


diſcharge the rule, on the defendant's undertaking ſo to do. Doug, 
310. 1 | | 
{ Proſecutor of information in nature of a quo 2varranto ſhall 
colts for not going on to trial. Rex v. Powell, H. 3 G. Str. 33.) 
[Lhe ſtatute of 4 & 5 V. & M. c. 18, extends to informations 
| | : | an 
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in nature of quo ꝛuarranto, where proſecutor does not proceed; fot, 
9 Ann; c. 20. only where there has been verdict or judgment. Rep 
V. Morgan, 2. 9 G. 2. Str. 1042. ä | | 
The proſecutor of a que warranto information againſt a conſtable 
of B:rmingham is not entitled to coſts under the fat. y Ann. c. 20. it 
not being a place within the meaning of the ſtatute. Rex v. Wallis, 
B. R. M 34 Ges. 3. 5 T. R. 375.1 | 
{On an information quo warrants, if proſecutor does not procure 
it to be tried in the year after iſſue joined, defendant ſhall have coſts 
28 far as the recognizance extends; if it gors to trial, he may have 
full coſts by fat. 9 Ann. Rex v. Howel, P. 9 G. 2. B. R. H. 247.) 
[Where any one of ſeveral iſſues in a quo warranto information is 
found for the proſecutor, on which judgment of ouſter is given; he 
is entitled to coſts on all the iſſues. Rex v. Downes, M. 27 Geo. 3. 
1 T. K. 453. b LS 3 
If there is a rule by conſent to try the validity of a by-law, and 


judgment on the information to be entred accordingly, eoſts follow 


of courſe. Rex v. Philips, H. 23 G. 2. 1 Wil. 261.) 
= rule by conſent to try right of election by feigned iſſue, and 
coſts to abide the event of iſſue; coſts ſhall be paid on the crown- 
fide, as well as in the civil action. Oldknow v. Wainwright, T. 33 & 
34 G. 2. 2 B. M. 1017.] | 

{If defendant is acquitted againſt evidence and the direction of the 
court, yet if no certificate that there was reaſonable cauſe, defendant 
ſhall have his coſts, tho? the chief juſtice who tried the cauſe certify 
ore tenus, that the verdiQ was againſt evidence. Rex v. Woodfall, P. 
13 C. 2. Str. 1131.) | | | 

(Where treble coſts are to be recovered againſt a proſecutor for 1 
matter not appearing on the poſica, court will allow a ſaygeſtion of the 
ſpecial matter on the record. Rex v. Poland, E. 3 G. Catheral v. 
Ceoper, H. 5 G. 2. Str. 49.] | | 

[On an indictment in B. R. for not repairing the highway, coſts 
were allowed to the proſecutors, tho' judgment was not entred ; and 
the recognizance diſcharged on the ways being mended. Queen v. 
Hornſey, P. 1 G. Fort. 255.] BEES 

[A juſtice of the peace who indicts a road for being out of repair, 
(the indictment being afterwards removed into B. R. by certiorari, ) is 
entitled to coſts under fat. 5 & 6 W. & M. c. 11. / 3. if defendant 
be convicted. Rex v. Kettleworth, B. R. M. 33 Geo. 3. 5 T. K. 33. 

The proſecutor of an indictment for (topping a common footway, 
who had uſed it for ſome years before it was ſtopped, is a party grieved 
_—_ the meaning of this ſlatute. Rex v. Williamſon, M. 37 G. 3. 

. K. 32. EY 
: [If the defendants in an inditment for not repairing a road (and 
which is removed into B. R. by certiorari) be acquitted for want of 
proſecution, the court has no power to award cofts on the grounds of 
its being a vexatious proſecution under the fat. 13 Geo. 3. c. 78. 
Je 65. but the application muſt be made to the judge at Ni Prius. 
Rex v. Chadgerton, E. 33 Geo. 3. 5 T. R. 272.) e 

{If the judge on the trial of an indictment for not repairing a road 
certify that the defence was frivolous, without alſo awarding coſts in 
expreſs terms under the fat. 13 Geo, 3. c. 78. the proſecutor is en- 
titled to coſts. Rex v. Clifton, T. 35 Gee. 3. 6 T. R. 344. rl 


% 


, 
If coſts are ordered to be paid to or by a defendant, and be dies 


defore payment, his executor ſhall neither have nor pay them. Rex 
v. Earl, T. 4 G. 2. Str. 874. Vide 1 T. R. 103. contra.] 
[Defendant ſhall have coſts, though be himſelf removed the in- 


formation. Dover v. Hodgſon, T. 19 & 20 G. 2. 1 Will. 139. Vide 


Certiorari (B). 


On a conviction for deer- ſtealing affirmed, coſts ſhall be taxed, ag, 
between attorney and client. Rex v. Dore, H. 12 G. 2. And. 352.] 


If there is a rule for a ſpecial Jurys and they do not appear, and 
neither ſide prays a Zales, and the defendant has a warrant for à faler 
in his pocket, he ſhall not pay coſts. Rex v. Righton, P. 5 G. 3. 
3 B. MH. 1694. 5 : 


(A 7.) When a defendant ſhall not recover coir.) But the defendant - 


ſhall not have coſts, if the plaintiff diſcontinues his original. &. 
1 Leo. 105. Vide ante, (A 6.) : 257 

Or enters a nolle proſequt after iſſue ; for it is a bar to another ac- 
tion, and therefore differs from a nonſuit. Dub. Hard. 15 3. 


If a ſcire facias (or the writ in an action) is abated by the plea, no 


coſts ſhall be paid though the party move to quaſh his own writ. 
Pecklington v. Peck, M. 12 G. Str. 638. 5 Ne 

If plaintiff on plea in abatement, enters nil captat per breve. Barnes, 
120. 257.] | | 

If 5 Heise be nonſuited in an aſſiſe; for the ſtatute does not 
extend to an aſſiſe. 1 Brozwnl. 28, 9. | 

So, he ſhall not have coſts, if a repleader be awarded: 2 Vent. 196. 
R. Med. Ca. 2. | | | | 

[Where a new trial has been granted, and nothing was ſaid in the 
rule concerning the coſts of the firſt, although the ſame party ſucceed 


on the ſecond trial, he ſhall not have the coſts of the firſt. Maſon 


v. Shurray, B. R. T. 20 Geo. 3. Doug. 438.] | 
[Where a caſe is reſerved, and from the inſufficient ſtate of it, it is 


neceſſary to ſend it down to a ſecond trial, and nothing is ſaid re- 
ſpeQing the coſts, the party ſucceeding on ſuch ſecond trial is not 
entitled to the coſts of the firſt. 3 v. Smith, B. R. M. 
30 Geo. 3. 3 T. R. 50%. Smith v. Haile, B. R. M. 35 Geo. 3, 
6 T. R. 71.1 | 

[Where a venire de novo is awarded, the party ſucceeding is entitled 
only to the coſts of the ſecond trial. LZickbarrow v. Maſon, B. R. M. 
35 Ces. 3. 6 T. R. 131.) | 


[Where a cauſe having been once tried, a new trial is granted, but 


2 juror withdrawn, on the party who gained the verdict at the firſt 
trial, undertaking generally to pay the other his cots ; ſuch an under- 
taking includes only the coſts of the ſecond trial. Rouſe v. Bardin, 
C. P. E. 31 Geo. 3. 1 H. Bl. 639] 5 | | 
[Where a cauſe is twice tried, and the verdi& is found on each 


trial for the ſame party, he is entitled to the coſts of both; but where 


the verdicts are found for different parties, the coſts af the firſt trial 
= not allowed: Trelawney v. Thomas, C. P. E. 31 Geo: 3. 1 H. Bl. 
41. | 
[Aſter the argument of a ſpecial caſe the court directed a new trial 
decauſe the caſe was inſufficiently ſtated ; the defendant, without 
| gain going to trial, gave the plaintiff a cognovzt ; and the gourt heid 
Vol. III. . | that 
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that the defendant was liable to pay the coſts of the former trial, 


Both v. Atherton, B. R. H. 35 Geo. 3. 6 T. R. 144.5 


[The general term co/fs in a rule of reference does not include the 
coſts of that reference. Bradley v. Tunſlow,.C. P. E. 37 Geo. 3. 
1 Be & Pull. Rep. 34. ] 

[They cannot award the coſts of reference, unleſs power is ex- 
preſsly given to them for that purpoic. - Candler v. Fuller, C. P. H. 
11 Geo. 2. Willes, 62.) „ 

But if in ſuch a caſe they award the plaintiff his coſts of ſuit and 
charges of arbitration, to be taxed by the proper officer, and the officer 
tax. only the former, the award will be good for the former, and bad 
as to the latter. Bid.) | i | 

[If arbitrators award the defendant to pay the plaintiff his coſts of 
ſuit, to be taxed by the proper officer before a particular day, it is the 
buſineſs of the defendant to have them taxed before that day. Bid. 


I Arbitrators may award coſts without any expreſs authority for the 


purpoſe. Roe v. Doe, B. R. M. 29 Gee. 3. 2 T. R. 644] 

An award of “ coſts ſuſtained in the action,“ does not include 
the coſts of the reference. Browns v. Marſden, C. P. E. 29 Geo. 3. 
1 H. Bl. 223. | 
380, the defendant ſhall not have coſts, where the plaintiff in an 
action of the like nature ſhall not have coſts, if he recovers ; as, in 


an attaint. R. Cre. Car. 542. Font. 432. | | 


In an action upon a penal ſtatute by gui tam, &c. R. Hut, 22. 
1 Brownl. 66. 
[An informer gui tam is liable to coſts under the ,. 18 Eliz. c. 5. 
fe. 3. Wilkinſin v. Allot, M. 16 Geo. 3. Cowp. 366.] | 
So, a defendant ſhall not have coſts, if the plaintiff, being an in- 
fant, ſues by guardian. R. Cro. El. 33. | 
If a plaintiff, being executor or adminiſtrator, ſues merely in the 
right of his teſtator, &c. for the . 23 H. 8. 15. extends only to an 
action upon a contract or wrong to the plaintiff himſelf ; and the /. 
4 Jac. 3. enlarges colts as to more act ions, not againſt more perſons, 
R. Hut. 69. D. Cre. El. 503. R. Tel. 168. Dal. 96. Bend. pl. 28. 
. | | | : 
As, in an action for goods taken away in the life of the teſtator. 
Hut. 79. | 
In debt upon an obligation to the teſtator; tho' the defendant pleads 
uon eft factum, and it is found for him. R. 2 Cro. 229. 
[Or, though the breach be aſſigned after the teſtator's death. Port- 
man v. Came, N. 12 G. Str. 682. 2 Ld. Raym. 1413, ] i 
Or, pleads payment to the executor himſelf, and it is found fo. R- 
1 Vent. 92. Hoe | 
[The defendant in indeb. afſump. ſhall not have coſts of plaintiff 
executor, though more money paid into court than the verdict. 
Knight v. Ducheſs of Hamilton, in ſe. P. 1717, Bunb. 44. 
So, in an action for an eſcape of a perſon in execution to the 
teſtator. R. 1 Rol. 63. | 
Or, in execution upon his ſuit as executor. R. 2 Cro. 36r, 
So, in afſſumpſit upon a computaſſet with the teſtator. R. 2 Jon. 47. 
R. 1 Sal. 207. 314. 
Or, with the executor himſelf for money of the teſtator. R. 2 Jon- 
47. 2 Lev. 163. 3 Lev. 60, 1 Sal. 208. . Fo 
. . | » 


— 
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So, in trover for money of the teſtator out of his own poſſeſſion. 
Vide ante, (A 5.) cont. acc. per Holt, 1 Sal. 208. | Bags hi 
In trover for goods of the teſtator which he loſt in his. lifetime, 
tho' the converſion be alleged in the time of the executor. R. in 
C. B. 6 Ann: inter Hunt and Balloto, per Holt, 1 Sal. 208. (Com. 163.) 
So, the defendant ſhall not have coſts, if the plaintiff, executor, or ' 
adminiſtrator, be nonſuited within the f. 8 El. 2. R. Cro. El. 6g. 
[If adminiſtrator diſcontinues with leave, he pays no coſts. . Bajn- 
ham v. Matthews, T. 4 G. 2. Str. 871.] 9 
Or, if an executor or adminiſtrator brings error upon a judgment 


againſt his teſtator, or himſelf, Vide poſt. (B). 


If the plaintiff takes adminiſtration when there was an executor 
living, X. Lit. 8. 5 "6s N 
If the plaintiff ſues as executor, and upon iſſue, that he was not 
executor, it be found for the defendant. R. 1 Brownl, 79. 
So, the defendant ſhall not have coſts by the f.8 & g I. 3. 11. 
if judgment be for him upon demurrer to his plea in abatement. R, 
1 Sal. 194. 8 | 3 
[So, he ſhall not have coſts: for not proceeding to trial, if he hag 
had judgment as in caſe of a nonſuit. 2 Bl. Rep. 1110.) ] | 

The court of C. P. will make the payment of coſts for not pro- 
ceeding to trial, a term of diſcharging a rule for judgment as in caſe 
of a nonſuit. Felliffe v. Morris, C. P. E. 37 Geo. 3. 1 Bof. & Pull. 
Rep. 38. a 

88 acquitted in treſpaſs on the caſe is not entitled to coſts 
under 8 J. 3. only in treſpaſs vi et armis. Dibben v. Cooke, H. 
8 G. 2. Str. 1005.] | ? 5 

So, the defendant ſhall not have coſts by the /. 23 H. 8. 15. if 
the plaintiff be admitted in forma pauperis, 0 

Nor, by the ff, 24 H. 8. 8. if the plaintiff ſues. upon a recogni- 
zance, ſpecialty, or contract to the uſe of the king. 9 85 

But if there be a plaintiff ia forma pauperis, the court may tax - 
coſts, which the plaintiff ſhall pay, or be whipped. 1 Sid. 261. 
2 Sal. 506. 3. | 

And he ſhall be diſpaupered, where he has an eſtate, though he 
owes the value. Per Holt, Sal. 507. | | 

[A pauper, as ſuch, can never pay coſts. Rice v. Brown, C. P. E. 
37 Geo. 3. 1 Boſe. & Pull. Rep. 39.] | | . 

[Where he miſbehaves himſelf, he may be diſpaupered, and thereby 
rendred liable to coſts. 16:d.] | | | 

He may receive coſts for the defaults of his opponents. Semb. Did. 

If the jury gives coſts where they ought not to be, the court ſhall 
give judgment without reſpect to the coſts. R. 2 Sand. 257. 

_ Tho! the plaintiff does not releaſe the colts. Did. Es 

[Plaintiff ſhall not pay coſts for not proceeding to trial according 
to notice, if his default is not wilful. Barnes, 133. | 

[Inquiry to be executed before judge of aſſize, plaintiff gives notice 
for a particular day, and does not execute, no coſts ; for notice ſhould 
have been general. Barnes, 135.] = 

[Defendant in trover has no colts. Barnes, 139.] 

LAſſault and battery againſt two, who plead not guilty, and one 
ſon aſſault alſo ; guilty both on the general iſſue, for defendant on ſor 


a/ault, yet he has not coſts. Barnes, 143-] 
Qz [Treſpaſs 


115 0878. 
rr refpaſs againft four, three acquitted z they cannot have their 


coſts deducted out of the cofts to be paid by the other defendant 


found guilty. Barnes, 145. 
[Several juſtifications to trefpaſſes in different places, and not guilty 
on novel aſfignment, all found for defendant but the laſt; he has not 


colts. Barnes , 1 49-] 


(A 8.) In what caſes the court will flay proceeding till caſtt paid by 
pla intiſf. [The court will not ſtay proceedings in an ejectment tilt 
the colts of a former brought for the ſame pre miſes are paid. 1 Term 
Rep. 491. Semb. cont. 2 Str. logg. where plaintiff countermanded in 


time. 
[But where the firſt ejectment was brought in another court ? 


Oy. Id. ibid.) 


[After a nonſuit in treſpaſs, the court will ſtay proceedings in a 


ſecond action between the ſame parties for the ſame cauſe, till the 
colis of the nonſuit are paid, notwithſtanding the plaintiff be a pri- 
| ſoner, at the time of bringing the ſecond action, and ſue in forms 
pauperis. 2 Term Rep. 511.] | | | 
(so in an action on the ſtatute of bribery, under the ſame circum- 
ſtances.) | | 
So, in an action for a malicious proſecution. Id. ibid.] 
80, in an aQtion of eſectment brought to try the ſame title. 
Keene v. Angel, B. R. T. 36 Ges 3. 6 T. R. 7140.) ' 
So, in an action on the cafe where the merits have been fully 
tried. 2 Bl. Rep. 741.] , LR 
{ Otherwiſe, in a qui tam action, by a different plaintiff againſt the 
ſame defendant. Cowp. 322. ] | 
[But leave will be given to diſcontinue in formedon, without paying 
the coſts of two former ejectments. 2 Bl. Rep. 758.] | 


(A 9.) Till ſecurity be given for payment of cofts.=[So, in ſome 
caſes the court will ſtay proceedings till ſecurity be given for coſts by 
the plaintiff. ] | 

Thus where an infant ſues, the court will oblige the guardian or 
attorney to give ſecurity. 1 Term Rep. 491.] 

[Where the leſſor of the plaintiff in ejectment is an infant, 
Cop. 24.] | N | 
(But otherwiſe, where the leſſce is an infant, for he is but nominal 


plaintiff. Barnes, 188. 58 
I So, where plaintiff reſides abroad, for he is out of the juriſdiction 


of the court. 1 Term Rep. 267. 'Tho' this was formerly refuſed. 


Vid. 2 Bur. 1026. 4 Bur. 2105. Cowp. 158.] 
So, for the ſame reaſon where plaintiff reſides in Ireland or Scol- 


land. Id. 362. } 


{The court will not require a plaintiff to give ſecurity for coſts 


merely on account of his, reſidence abroad. There muſt be ſpecial 
circumftances to induce the court to require it. Parguot v. Eling, 
C. P. H. 29 Geo. 3. 1 H. Bl. 106. Ganesford o. Levy, C. P. M. 
33 Geo. 3. 2 H. Bl. 118. contra.) 
(Tue court will ſometimes grant a rule for this purpoſe after iſſue 
joined. Barker v. Hargreaves, H. 36 Geo. 3. B. R. 6 T. R. 597. 


: { After the defendant has agreed to take thort notice of trial, the 
| court 
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court will not compel plaintiff, a foreigner and reſident abroad, to 


give ſecurity for colts. Michel v. Parj/ki, Gi F. H. 36 Geo. 3. 2 H. 
Bl. 59 3.] | . | 

[ —4 1 bankrupt, bringing an action of trover for goods, 
was required to give ſecurity for the coſts, in caſe he ſhould fail in 
his ſuit. Webb v. Ward, B. R. F. 37 Geo. 3. 7 T. R. 296-] 

[A foreign ſeaman having brought an action for his wages, againſt 
a foreigner, the court refuſed to compel him to give ſecurity for his 
colts, on account of his being on a voyage on board an Engliſß ſhip. 


Hlenſchen v. Garves, C. P. M. 34 Geo. 3. 2 H. Bl. 383.) 


The court will not ſtay proceedings till ſecurity be given in an 
action by a foreign ſcaman ſerving on board an Engliſb ſhip. 1 By. 
i Pull. Rep. 96.] | ; | | 

[If a forcigner ſue two defendants, and one of them only put in 
bail, that one may require the plaintiff to give ſecurity without putting 
in bail for the other defendant. Care v. Shaw, B. R. M. 36 Geo. 3. 
6 T. R. 496. | 

[Whether an informer gui tan, being in mean circumſtances, ſhall 
give ſecurity? Q. Vid. Barnes, 125. 180. Coup. 24.] 

[The court will not require the plaintiff in a gui tam action to give 
ſecurity for coſts, though it appear by affidavit that he is inſolvent, 
Field v. Garrow, C. P. E. 32 Geo. 3. 2 H. Bl. 27.) | 

[But they will order the iſſue money to be paid into the hands of 
the prothonotary. Bid. 3 Term Rep. 157.] 


(A 10.) To what time plaintiff ſhall have cofls. —| A plaintif is en- 


- titled to all the coſts till the time of the defendant's paying money 


into court, though he afterwards proceed in the action. 1 Term | 
Rep. 629. 712.] | 

{ Deſendant pleading an inſolvent act, has coſts to the time of hits 
plea. Barnes, 136.] | | 

[If plaintiff replies after money paid in, he cannot afterwards 
take it out and enter acquittal, without leave of the court and pay- 
ment of defendant's colts. Barnes, 357. 5 

[A pauper plaintiff ſhall have the money out of court, tho' the 
verdict is for defendant ; if not a pauper, defendant would haye it 
towards his coſts. Lee v. Holland, T. 730, Bunb. 287.] 

(If plaintiff recovers a leſs ſum, defendant ſhall have the money 
towards his colts. Barnes, 280. ] | | | 

Money brought into court on pleading a tender, cannot be taken 
ont by defendant towards his colts, tho' he has a verdict. Cox v. 
Robinſan, H. g G. 2. Str. 1027. B. R. H. 206.] 

If defendant does not pay the coſts taxed, tho' plaintiff recovers 
leſs than the money paid into court, yet he ſhall have his coſts, 
Hand v. Dinely, H. 18 G. 2. Str. 1220.] 


It defendant refuſes to pay coſts, attachment ſhall go. Barnes, 
283. | | | 


[Though plaintiff dies before trial, defendant cannot have back the 
money. Barnes, 281.] 

{After refuſal, or ifſue joined, plaintiff may have it and coſts, to 

e time of paying in, he paying defendant ſubſequent colts. Barnes, 

280. 282. 284. 287. 357. Davis v. Manſell, C. P. M. 13 Geo 2. 


Willes, 191.) 
' * Ie __ (Plaintiff 
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(Plaintiff ſhall have the money, tho' judgment is arreſted. Barnes, 


[lt may be brought into court in an action at the ſuit of an exe. 


cutor, and he hall loſe coſts, but not pay them. Crutchfield v. Scott, 


P. 1 G. 2. Str. 796. Barnes, 289.] 
[If plaintiff is an adminiſtrator, and not ſo named, rule ſhall be 
| diſcharged. Barnes, 280.] 

[It ſhall not be paid back to executors on defendant's death, 
Barnes, 279.] | 

{It is not of courſe, if plaintiff is an executor. Barnes, 279.] 

[A. is indebted to B. 2/. 5 5. for rent, and is always ready to pay; 
B. keeps out of the way, and brings action; A. ſummons him before 
a judge to ſhew cauſe, why, on payment of debt and colts, proceed- 
ings ſhould not be ſtayed ; B. pretends other demands, which obliges 
A. to obtain the common rule to pay the money into court with 
coſts; B. applies to take the money, and have the coſts taxed ; this 
is oppreſſive, and the court will diſcharge the rule as to coſts. Jobn- 
fon v. Houlditch, P. 31 G. 2. 1 B. M. 578. 

[If the defendant pay money into court, and the plaintiff proceed 
to trial, when a juror is withdrawn, the plaintiff 1s not entitled to the 
coſts up to the time of paying money into court. Stodbart v. Jobn- 
ſon, B. R. E. 30 Geo. 3. 3 7. K. 657.) 

{If defendant pay money into court, and plaintiff nevertheleſs pro- 
ceed to trial, where a verdict 1s given againſt him, he is not entitled 


to the coſts up to the time when money was paid into court. Ste. 


venſon v. Yorke, B. R. M. 31 Gee. 3. 4 T. R. 10.] 
[If defendant pay money into court, which the plaintiff agrees to 
accept, he may ſerve the defendant with notice of an 31 


be fore the maſter to tax the coſts. Mabell v. Hudſon, B. R. M. 


31 Geo. 3. 4 7. K. 10.) 

[The defendants in ſcveral actions on a policy of inſurance paid 
money into court, which the plaintiff took out without taxing the 
coſts at the time; afterwards they entred into the common conloli- 
dation rule, and the plaintiff was nonſuited in the action that was 
tried. It was holden that the plaintiff was not entitled to the coſts 
in any of the actions up to the time of paying money into court. 


8205 7 Horner, B. R. J. 37 Geo. 3. ) T. R. 372. Vide Pleader, 
(C10 


(B) Coſts in Error. 
BY the / J. 3 H. 7. 10. confirmed by the ff. 19 H. J. 20. if tenant, 


defendant, or other bound by judgment, ſue a writ of error in 

delay of execution, and diſcontinue it, be nonſuited, or have jud 
_ affirmed, he ſhall pay coſts and damages at the diſcretion of the 
Juſtices. - 
i And if the judgment be affirmed, &c. the defendant in error fhall 
have coſts, tho' coſts were not recoverable i in the firſt action; as, in 
a guare impedit. Dy. 77. a. R. Cre. Car. 145. 175. 

In a quod permittat for abating a nuſance. R. Crs. EI. 6 59. 

So, the defendant in error ſhall have coſts, tho” the error be in the 
Exchequer, upon the fl. 27 El. 8. Cro. El. 588. 


By the A. 8 9 V. 3. 11. in error in judgment for defendant, if 
the 
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che judgment be affirmed, or the plaintiff diſcontinue, or be non- 
ſuited, the defendant or tenant ſhall have coſts. ; | 

So, by the ſame ſtatute, if error be ſyed of a judgment on demurrer. 

And by the f. 4 & 5 Ann. 16. if a writ of error be quaſhed for 
variance, or other defect, which was not before. 5 Mod. 67. Mod. 
La. 137. | 

1 Tk of error having been quaſhed becauſe brought by a feme- 
covert, the defendant in error is entitled to colts. A{*Namara v. 
Fiſher, B. R. T. 39 Geo. 3. 8 T. K. 302.) 1 

[But if a writ of error is quaſhed, by reaſon that continuances are 
entred after its 2%, it ſhall be without coſts. Gould v. Coulihurſt, 
M. 5 G. Str. 139. ] 

[Whether plaintiff in error ſhall have coſts in this caſe, being de- 
feated by artince of defendant in error. Dublin Judges divided. 
Eid.) 

[Tf a writ of error is brought againſt an affirmance in B. R. in Ire- 
land, of a judgment obtained there by defendant in prohibition, and 
it is quaſhed for defect, the defendant in error ſhall have coſts, 
though none were given below either in the principal judgment or the 
affirmance. Archbiſhop of Dublin v. Dean of Dublin, H. 6 G. Str. 
A Ts | | 

[If writ of error is quaſhed, becauſe brought by one defendant, 
where there are two, there ſhall be coſts. Cooper v. Ginger, M. 11 G. 
Str. 606. ] gs 

CIf writ of error is quaſhed, becauſe returnable before judgment 
given, colts ſhall be paid by the party who occaſioned the delay. Re- 
jindoz v. Randolph, P. 2 G. 2. Str. 834.) | 3 
By the /. 3 Jac. 8. and 13 Car. 2. 2. a writ of error ſhall be no /u- 
perſedeas, unleſs a recognizance be given with ſureties, &c. for pay- 
ment of damages and colts. IO | 

And by the ,. 13 Car. 2. 2. if error be brought of a judgment after 
a verdict, and the judgment be affirmed; the defendant in error ſhall 
have double coſts. | | 
But the defendant in error hall not have coſts, where by the writ 
cf error the execution is not delayed: as, error be ſued by the plain- 
tiff or demandant in the original action. 2 And. 123. R. Cro. Car. 
401. R. 4 Mod. 75.—But now, by the . 8 9 W. 3. 11. if the 
plaintiff or demandant, after any judgment for defendant, ſue error, 
and afterwards diſcontinue, be nonſuited, or have judgment againſt 
him, the defendant or tenant ſhall have coſts. | PN 

So, no colts, if execution be ſued before error brought. R. 2 Cro. 
636. R. 1 Vent. 88. 2 And. 123. ED 

And if execution be executed in part, coſts ſhall be diminiſhed. 
Cro. Car. 175. | | | 

So, if neither damages nor coſts were recovered in the original 
action; for then the writ of error does not delay execution. 

As, in error upon a judgment in a formedon. R. cont. Cro. Zi. 
617. K. acc. Cro. Car. 425. org | 

In error upon a common recovery. R. Ray. 135. R. 1 Lev. 146. 

So, if an executor brings error upon a judgment againſt his teſta- 
tor, and the judgment be athrmed, Cc. the defendant ſhall not have 
colts. - R. 1 Med. 77. 1 Vent. 166. 1 . 

Uf executor brings error on judgment again{t teſtator on bond, 

„ and 
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and after affirmance moves to pay principal, intereſt, and coſts, he 
ſhall not pay coſts in error. Saltern v. Wynne, P. 10 G. 2. Str. 
1072. B. R. H. 367.] r 5 

[But if executor brings error after a devaſiavit, he ſhall pay coſts 
on affirmance. Cafevel! v. Norman, T. 7 G. 2. Str. 977.] 

Or, upon a judgment againſt himſelf, as executor. R. 3 Leu. 375. 
4 Mod. 245. Skin. 400. [i H. Bl. 567.] | 8 

[Executors and adminiſtrators are liable to coſts in error in caſes 
where they would be liable in the original action. Bid. 

And therefore, an executor or adminiſtrator does not tind bail for 

damages and colts upon a writ of error within the ff. 3 Fac. 8. R. 
2 Cro. 350. Bul. 284. Cre. Car. 59. Lit. 3. 1 Sid. 183. Vide 
Bail, (K 3.) | | | 

So, if a plaintiff in replevin brings error, and judgment for the 
avowant be affirmed, he ſhall not have coſts. R. I Sal. 205. Carth. 
179. But this was 2 V. & M. before the f 8 & 9g V. 3. 11. [Vide 
Doug. 709. u. 2.] | BS. | 

So, if judgment be. reverſed in error, the defendant does not pay 
coſts in error; for the plaintiff recovers his debt and cofts which he 
ought to have had if he had recovered before. R. 2 Mod. Ca. 314. 
W yoil v. Stapleton, M. 11 G. Str. 615. | TEES 

[On aſſirmance of judgment in a qui tam action, there may be coſts 
in error, tho' there were none in the original ſuit. Ferguſon v. Raw- 
linſon, H. 11 G. 2. Str. 1084. Andr. 113.] 
| [On error on a bond given in India, B. R. will direct the damages 
to be computed, by adding to the coſts India intereſt (9 per cent.) till 
ſigning the judgment, and legal intereſt (5 per cent.) from that time, 
on the accumulated ſum aſcertained by the judgment. Bodily v. Bel- 
lamy, M. 1 G 3. 2 B. M. 1094. Doug. 75 2. u. 3.] | 

[If bail in error, on judgment affirmed and ci. fa. againſt them, 

ive vexatious delay, the court where the ci. fa. is, will order intereſt 
— the time of the affirmance: before that, 'tis the province of the 
court where error is brought. Welford v. Davidſon, T. 7 G. 3. 
4 B. M. 2127.) ; 

[The court of Exchequer Chamber is bound to allow deuble cofls 
to the defendant in error, on the affirmance of a judgment of the 
King's Bench ; but it is entirely a matter in their diſcretion, whether 
or not intereſt ſhall be allowed on ſuch affirmance. Shepherd v. Mac- 
treth, H. 34 Geo. 3. 2 H. Bl. 284.—-Vide Pleader, (3 B 20. )] 

[A bill of exceptions being no part of the record in the court be- 
low, is not to be included in the taxation of coſts there. Gardner v. 


Baillie, C. P. E. 37 Geo. 3. 1 Boſ. & Pul. Rep. 32.] 


(C) Double, or Treble Coſts. + 
(C 1.) By Conſtruction. 


N all actions real, perſonal, or mixt, where damages are recover- 
1 able, if a ſubſequent ſtatute gives double or treble damages, the 
coſts alſo, as part of the damages, ſhall be double or treble. 2 I/. 
5 | 

* upon the f. Glic. 5. which gives treble damages in waſte 

againſt tenant by the curteſy, or in dower. Jbid. : 
Upon the ff. 2 H. 4. 11. which gives double damages for a ſuit in 

| l 


the 


n 
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the admiralty, where the cauſe of action ariſes upon the land. 10 Ca. 


116. 1 Rol. 5 17. J. 15. "+ 159. 6. . 

Upon the ff. 8 H. 6. 9. which gives treble damages for a forcible 
entry. 10 Co. 115. . R. 1 Vent. 22. 

Upon the ff. 5 El. 21. which gives treble damages for hunting in 
a park. 4 Leo. 36. EI 

Upon the . 2 W. M. 5. which gives treble damages and coſts 
of ſuit againſt him who makes reſcous of goods which are diſtrained 
for rent. R. T. 6W. 3. inter Sir W. Lawſon and Story. 1 Sal. 205. 
(Vide 1 Ld. Ray. 19.) == : | 

[Coſts de increments are to be doubled, as well as thoſe given by the 
jury. Smith v. Dunce, T.y G.2. Str. 1048.] 


(C 2.) By the expreſs Words of a Statute. 


(C 2.) Double cofts.) So, by the „. 2 & 3 Ed. 6. 13. if a ſuggeſ- 
tion for a prohibition be not proved in fix months, the defendant ſhall 
have a conſulation, and double coſts. 

But this does not extend, where the defendant does not pray a con- 
ſultation for not proving the ſuggeſtion, but joins iſſue upon it, and a 
rerdict is for the plaintiff; for then the defendant ſhall not have 
double coſts. R. Latch, 140. h 

Nor, where a ſuggeſtion needs no proof. 

So, by the ff. 7 Fac. c. 5. [made perpetual by fat. 21 Fac. 1. c. 12.) 
in an action upon the caſe, or treſpaſs in the courts at Weftminfler 
againſt a juſtice of peace, mayor, bailiff, headborough, portreeve, 
conſtable, tithingman, or collector of ſubſidy, for any thing done by 
virtue of their offices, the judge before whom it is tried may allow to 
the defendant double colts. | 3 

[In treſpaſs againſt juſtice of peace, if plaintiff after plea moves to 
diſcontinue, the court may order double coſts by rule, tho? on verdict 


or nonſuit it muſt be by ſuggeſtion. Deveniſh v. Mertins, P. 7 G. 2. 


Str. 974-] | 

(By flat. 11 Geo. 2. c. 19. /. 22. in an action of replevin if the plain- 
tiff ſhall become nonſuit, diſcontinue his action, or have judgment 
againſt him, the defendant in ſuch rep/evin ſhall recover double coſts 


ol ſuit. ] 


By a canal act, the company were authoriſed to take certain lands 
for the purpoſes of the act, on making certain payments either b 
annual rents or ſums in groſs, and the perſons from whom the land 
was to be taken were empowered to diſtrain the goods of the com- 
pany, even off the premiſes, in caſe of non-payment of ſuch ſums: 
an avowant, ſtating a diſtreſs under this aQ of parliament, is not en- 
titled, on obtaining a verdict, to double coſts under the ſtatute of 
George. Leominfler Can. Comp. v. Norris, B. R. H. 38 Ge. 3. 
7 T. K. 500. Leominſter Can. Comp. v. Cowell, C. P. H. 38 Geo. 3. 
1 Beſ. & Pul. Rep. 213. S. P.] | 

[By fat. 24 G. 2. c. 44. in action againſt juſtice of peace, if the 
Judge certifies that the injury was wilful and malicious, plaintiff ſhall 
—ç double coſts.] | | 

So, by the ff. 21 Fac. 12. in an action againſt a churchwarden, 
overſeer, ſwornmen, or any in their aid, or by their command, for 
any thing done in virtue of their offices. ; 
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And by theſe ſtatutes the Ae ſhall have double coſts apon 
certificate by the judge, tho? the plaintiff afterwards diſcontinue, or 
be nonſuited. Vide the flatute utſelf. 80 colts de increments ſhall be 

double. Per Holt, Skin. 555. 

And all the defendants ſhall have double coſts. Van. 117. 

And this, tho' the declaration be inſufficient. R. Cro. Car. 175. 
Fide ante, (A 5. 

Tho' it be not in treſpaſs, &c. but in Mang it, &c. for mouny which 
they took as officers. R. Show. 215. | 

But the defendant ſhall not have coſts, if the judge does not certify 
that the defendant was an officer. Cro. Car. 175. K. 2 Veni. 45. 
[ Grindley &. Holloway, B. R. H. 20 Geo. 3. Doug. 307-] i | 

Aliler, where a ſpecial verdict is found, whereby it appears that 
the defendant acted in execution of his office. Ibid. u. 82.—Vide 
Harper v. Carr, B. R. M. 38 Geo. 3. 7 T. R. 448. The certificate 
may be granted by the judge either at, or after, the trial. 16:d.] 

(If plaintiff in an action of over againſt officers is nonſuited for 
not ſhewing a title to the goods, ſo that no evidence of their being of- 
ficers appears, a ſuggeſtion may be entred on the roll for that pur- 
poſe, to entitle them to their double coſts. Barton v. Miles, T. 8 G. 2. 
. . 125.) 

Or, if the officer acts in a matter eccleſiaſtical: as, if an action 
upon the caſe be againſt a churchwarden for a malicious preſentment 
for incontinence, in the ſpiritual court. R. Cro. Car. 285. Jon. 305, 

Nor, in an action for neglect of his oſſice; as, for refuſal of his 
vote in the election of a mayor. R. 2 Lev. 250. 

For a malicious preſentment. R. Cro. Car. 467. 

Under 13 C. 2. c. 19. to reſtrain horſe- races, plaintiff or informer 
has double coſts.]J | «+ 

[Defendant, after verdict for plaintiff for leſs than 40 f. ſhall have 
leave to enter ſuggeſtion on the roll, that he reſides in Middleſex ; to 
entitle him to double coſts under 23 C. 2. c. 33. Fulzpatrick v. Picler- 
ing, P. 30 G. 2. 2 Wil. 68. 


3.) 7 22 So, by the ff. 8 El. 2. if any maliciouſly arreſts 
in the name of another, without his conſent, in B. R. or the Mar- 
| fhalſea, and be convicted, Sc. he ſhall be impriſoned for ſix months 
Without bail, and ſhall pay treble coſts to the perſon arreſted. 

By the ff. 43 El. 2. for Relief of the Poor, in an action for any 
thing done by authority of that act, the defendant ſhall have treble 
damages and his coſts, if the plaintiff be nonſuited, or has a verdict 
againſt him. 

Tho' the money was not levied by diſtreſs, but voluntarily 2 to 
the overſcer, and he, who paid it, afterwards ſues for the money. 

Yel. 176. 

So, by the f. 2 W. & M. 5. upon a reſeous of a diſtreſs for rent, 
there ſhall be treble damages and coſts. 

So, by the fatutes for the land. lax, if the defendant be ſued as col- 
lector of the land-tax, he ſhall have treble coſts. [ Braſſey v. Dawn, 
T. 7 6. 2. Str. 978.} 

Tho? by another count in the ſame declaration, he be charged for 
fraud in the execution of his office, which is not within the ſtatute. 


R. Carth. 189, 


cos IS. ; _ 
By /. 25 G. 3. c. 50. J. 28. any perſon ſued, moleſted, or pro- | 


ſecuted for any thing by him done in purſuance of this act, made 
againſt ſhooting without a certificate, having a verdict in his fayour, 
or in caſe the plaintiff be nonſuited ſhall have treble coſts. 


[But, in this caſe treble coſts are only due where a perſon is ſued 


for doing any thing in putting the act in execution, not where one 
is ſued for offending againſt the act. 1 Term Rep. 25 2. ET. 

And where treble damages and coſts are given, the coſts de incre. 
ments, as well as the damages, are treble. R. Stn. 555, 


(C 4.) When not recovered. 


But if a ſtatute gives double or treble damages, where no damages 
were recoverable at all, before ; the plaintiff ſhall not have any colts, 
2 Inſt. 289. [ Cowp. 368.] Vide ante, (A 2, 3.) 

As, in waſte againſt tenant for life or years (until the f. 8 & g 


V. 3. 11. gave coſts if the ſingle value found does not exceed twenty 


nobles). 2 nfl. 289. 2 Sand. 257. 

In an action upon the ,. 1 & 2 P. & M. 12. which gives 5 J. 
and treble damages for driving a diſtreſs out of the county. R. Dy. 
177. b. 1 Rol. 516. J. 45. | 

In debt upon the f. 2 & 3 Ed. 6. 13. which gives treble damages 
for not ſetting out of tithes (until the f. 8 & g IV. 3. 11. gave 
coſts where the ſingle value found does not exceed Wenty nobles). 
R. 2 Cro. 70. Cre. Car. 560. Mo, 915. 5 


In an action for a forcible entry, upon the f. 8 H. 6. 9. Hard. 
152. | | 

"Or, for ingroſſing, upon the /. 5 & 6 Ed. 6. 14. Hard. 152. 

In a decies tantum. Hard. 152. 

Where the plaintiff or demandant recovers double or treble da- 
mages and colts, it is the ſafeſt way, that the damages and coſts 
found by the jury be doubled or trebled; and that there be no coſts 
de increments. 1 Rol. 5 17. J. 20. * | 

And the ſingle damages found may be doubled, or trebled by the 
court. R. Tel. 176. f | 

Yet coſts de incremento may be given. 1 Rol. 5 1. J. 25. 

And coſts de incremento were trebled. Cro. El. 5 82. | 

If coſts are given by a jury, when they ought not, there ſhall 
judgment without reſpect to them. R. 2 Sand. 257. 


- 


Coſts in Chancery, 
Vide Chancery (a W). 


COTTAGES. 
Vide Juſtices of Peace, (B 84.) 
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COVENANT. 


(A) When Covenant lies. 
(A 1.) Upon what Deed. 


C VENANT lies when a man covenants with another, by deed 
to do ſomething, and does it not. F. N. B. 145. A. 

Or, that he has done it; when it is not done. Pl. Com. 308. a. 
And it lies upon a covenant in any deed indented, or poll. 1 Rol. 


517. J. 40. 


S0, for breaking a covenant by the leſſee in the king's patent ; 


tho' the leſſee did not ſeal any counterpart ; for his acceptance 
charges him. R. 1 Rol. 5 17. J. 50. 2 Cro. 522. R. 2 Cro. 240. 
So, if a leaſe be to A. and B. by indenture, and A. ſeals a coun- 


terpart, and B. agrees to the leaſe, but does not ſeal, yet B. may be 


charged for a covenant broken. Ca. L. 231. a. 2 Rol. 63. 
1 hho? the covenant be collateral, and not annexed. to the land. 
Co. L. 231. a. | = 


[A covenant to keep a houſe in good and ſufficient repair, and fo ts 


have it, binds the covenantor to rebuild, though the houfe be burnt 


down by accident. Cheſterfield v. Bolton, H. 12 Geo. 2. Com. 626. 


Monk v. Cooper, B. R. E. 13 Geo. 1. 2 Ld. Raym. 1477. Str. 763. 
S. C. Belfour v. Weſton, B. R. T. 26 Geo. 3. 1 T. R. 310. Dev. 


Sandham, B. R. E. 27 Geo. 3. 1 T. R. 710. Bullock v. Dommitt, 


B. R. E. 36 Geo. 3. 6 T. R. 650. Vide Pleader, (2 V 14.) 
| So, if by charter-party made by B. he lets the ſhip to D., who 
covenants with B. and A. the part-owners, to pay 300 J., A may have 
covenant, tho* he did not ſeal, but only B. and D. ſealed it; for it is 
in the nature of a deed · poll by D., in which he may covenant with a 
ſtranger to the deed, tho” he cannot in an indenture. R. 2 Lev. 74. 

SO, if by articles . covenants generally to indemnify B., he may 
have covenant, tho' he did not ſeal the articles, and the covenant was 
not with him. R. Lut. 305. 

But covenant does not lie upon an agreement without deed; but 
an action upen the caſe. F. N. B. 145. A. G. g 

Yet by the cuſtom of London, covenant lies without deed. F. N. B. 
146. A. 

So, by the cuſtom of any other place. 1 Leo. 2. 

But ſuch cuſtom ſhall be taken ſtrictly; for upon ſuch a covenant 
an executor ſhall not be charged. R. 1 Leo. 2. 
So, covenant cannot be for a thing preſent. Pl. Cam. 308. a. 


(A 2.) Upon what Words. 


A covenant is real or perſonal. F. N. B. 145. A. Co. L. 139. 6. 
Vide Dett, (A 8,9.) 

A covenant real is, when a man covenants to levy a fine of lands 
or tenements, upon which a writ of covenant ſhall be brought, and a 
fine ſhall be levied. F. N. B. 145. A. 146. F. 

A covenant perſonal is by expreſs words, or by a covenant in law. 
Yau. 118. Co. L. 139. 6. | 

Any words in a deed, which ſhew an agreement to do a thing, 


make a covenant ; as, if it be agreed by articles between A. and ba 
. that 
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that flock ſpall be in the hands of B. until a jointure be made, B. ſolvendo 
proinde he intereſt to A.; covenant hes againſt B. for the intereſt. R. 
1 Rol. 518. J. 50. UW, Doug. 27. 766. } | 

If it be ſaid in a leafe, that the leſſee ſhall repair, and leave repaired, 
Kc. R. 1 Rol. 518. J. 15. 2 Cre. 399. | | | 

That the leſſee ſhall have wood, non ſuccidendo arbores; this is a 
covenant by the leſſee that he will not cut down trees. R. Mar. g. 

If ſaid, I have a deed and will produce it. 2 Mad. 89. R. 1 Rel. 

19. J. 10. | 
; 0 if in a demiſe by the king's letters patent, it is ſaid, hat the 
grantee ſhall repair; it ſhall be a covenant by him. R. 2 Cre. 522. 

If there be a grant of an office, abſque impetitione, denegatione, & e. 
Covenant lies if the grantee does not _— R. 1 Leo. 277. 

So, if it be ſaid, that it is agreed A. ſhall pay 101. to B. for his goods; 
this amounts to a covenant by B. to deliver his goods; for, agreed, is 
the word of both. R. 1 Sand. 322. 1 Sid 423. Ray. 183. 

That A. Pali take firebote, without cutting more than is necgſſurys cave- 
nant lies againſt A. if he cuts more. KR. 1 Leo. 324. | 

That an apprentice ſhall be faithful, ſhall not diſcover the ſecrets of his 
maſter, &c. R. Mo. 135. | 

{In a common indenture of apprenticeſhip under 5 El. c. 4. between 
the father, the ſon, and the maſter ; the father is anſwerable in cove- 
nant for what is to be performed by the fon. Dong. 518.] 

So, if tenant in tail leaſes for years, and afterwards covenants and 
grants that the lefſee ſhall hold to him and his «vife for the life of the lefſor ; 
this does not amount to a ſurrender, or confirmation to enlarge his 
eſtate, but to a covenant. R. Dy. 272.6. | 

If the leſſee agrees, that the leſſor ſhall have tao rooms of an houſe, 
and a leaſe be of the houſe, except the two rooms, and free paſſage to 
them; if the leſſor be diſturbed in his paſſage by the leſſee, covenant 
lies againſt him. R. 1 Sal. 196. | 

Otherwiſe, if diſturbed in the rooms; for they were excepted. 
1 Sal. 196. II 

If a - covenants to ſtand ſeiſed to the uſe of his ſon, ſaving that 
his wife ſball have the loppings of trees ; if the ſon cuts down the trees, 
covenant lies againſt him. R. Cro. Car. 437. | | 

If by articles of agreement it is ſaid, that it is intended a fine ſhall be 


levied ; this amounts to a covenant to levy it. R. 2 Mod. 91. 


If A. covenants, that B. ſhall tale ſo many trees yearly, and after- 


Wards cuts them all down; B. ſhall have covenant againſt him. 


Med. 18. | 
So, if the words are introduced by words of condition; as, if a 


| leaſe be, upon condition, that the leſſee ſhall keep and leave the houſe in as 


good plight, & c. 40 Ed. 3. 5.6. | 
Or, with proviſo, that if the leſſee dies within forty years, his executcr 
ſhall have it for ſo many years ; this is a covenant by the leffor, that the 


; executor ſhall have it. 1 Rol, 518. J. 45. 


So, provided and it is agreed, tl at the lefſor hall find timber. 1 Rol. 
$18, J. 20. 1 
Provided he pay out of the fert profits of an office. R. 1 Lev. 15 . 


So, covenant lies if an agreement appears in an obligation. Ca. 


_ Ch. 294. 


So, if it be faid in a deed, that an obligation is in the hand of B. and 
| | that 
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that 1 will deliver it; covenant lies for not delivering it. R. 1 Rot 
519. J. 10. | 


So, if a man gives a releaſe for money recovered by him, and at 


the end of the deed mentions, that he will not ſue execution; if he after. 


wards ſucs it, covenant lies againſt him upon this deed. - K. 1 Rl, 


So, if a deed be, I oblige myſelf to pay at ſuch a day; tovenant lies. 


K. Hard. 178. 


So, if by writing it is agreed, hr. A. ſhall give B. 7ol. for a houſe 
covenant lies againſt B. for not conveying the houſe. R. 1 Sand. 320. 
Ray. 183. 1 Sid. 423. 1 Lev. 274. 

That A. ſhall be accountable to B. for all money received, R. 1 Lev. 


So, if A. aſſigns and transfers money due to him from a foreign 
ſtate. R. 1 Mod. 113. | 


[If one covenant with another to do a certain act, in conſideration of 


a reward, and the other prevent the ſtipulated thing from being lite- 
rally performed, and accept of an equivalent, he may be ſued for the 


reward ; and the reaſon of the non-compliance with the literal terms 


20 Geo. 3. Dougl. 272.) | | 
[So, where ſomething is covenanted or agreed to be performed by 


each of two parties at the ſame time, he who was ready and offered 
to perſorm his part, but was diſcharged by the other, may maintain 
an aCtion againſt the other for not performing his part. Fones v, 
Barkley, B. R. T. 21 Ges. 3. Dougl. 684.] ] 


When covenant or debt lies, vide Action, (NM 4.) 
(A 3.) Upon what, not. 


But where words do not amount to an agreement, covenant does 
not lie; as, if they are merely conditional to defeat the eſtate : as, a 
leaſe provided and upon condition, that the leſſee collect and pay the rents of 
is other houſes. R. 1 Rol. 5 18. J. 30. 

So, if the words are only a qualification of the words on the other 
part; as, if a letlee covenants to repair, provided that the leſſor finds 
timber: this is not a covenant by the leſſor to find it, if there be not 


the word,- agreed. R. 1 Rol. 518. J. 25. | 
» If B. covenants to pay 1007. to A., and he covenants, pon receipt 
to give an acquattance, and lo make an obligation, &c. it is not any cove- 
nant that he will receive and give an acquittance. 2 Dan. 231. 

So, if a deed be in the nature of a defeaſance ; covenant does not 
he upon it, but an action upon the cafe : as, if by deed it be agreed, 


that a ſlatute be cancelled, in the preſent tenſe. Semb. 1 Sid. 48. 


So, if a mortgage be by 4. to B. by a demiſe for years, with a 
proviſo to be void, if A. pay 1c/. at ſuch a day, and 4101. at ſucb a 


day, and there be a bond for pertormance of all covenants, payments, 
Sc. debt does not lie, if A. does not pay, without an expreſs covenant 


for payment; for the mortgage is forfeited. Semb. 2 Mod. 36. 


So, if the mortgage was by feoffment. R. 2 Cro. 281. Tel. 206. 
[A clauſe in a marriage ſettlement, “ that the truſtees ſhould not 
ce be chargeable with or accountable for any money ariſing in the ex- 


© ecution of the ſaid truſts, but what the perſon or perſons ſo to be 
; | * account- 


may be averred. Hotham v. The Eaſt India Company, B. R. M. 


q 


bility which each would be ſubject to for the acts of the others, 
were it-not for this clauſe ; and only leaves each of them accountable 


forwhat he actually receives as for a ſimple contract debt. Bartlett | 


v. Hodgſon, B. R. M. 26 Geo. 3. 1 T. R. 42.) 


(A 3.) When it lies upon a Covenant in Law. | 


| So, ſome words import and make a covenant in law, tho' there be 
not any expreſs covenant: as, if a man, by deed demiſe land for years, 
and the leſſee is ouſted ; covenant lies upon the word demifi. 1 Rel. 
519, F. K. 4 Co. 80. b, Dy. 257. a. R. 2 Leo. 104. Cre. El. 674. 
R. 2 Cro. 73. Vide Garranty (A). | | 

So, if he demiſe, or aſſign, by the word, con/z/]. 


So, if he demiſe reddendo rent; covenant lies for non-payment of 
the rent, upon the word reddendo. 1 Rol. 419. J. 25. 1 Sid. 266. 


447. | 
Tho? the reſervation bo to a ſtranger. Per Hale, 1 Mod. 113. 


So, if he convey the inheritance with warranty, and the feoffee, c. 


be evicted for years; covenant lies upon the word warrantizo. R. 


1 Rol. 5 19. J. 20. Tel. 139. 1 Rol. 25. R. Hob. 3. 
So, it lies upon a warranty in a fine ſur conceſſit for years. 2 Sand. 


180. 1 Lev. 301. 1 Sid. 466. : 

So, it lies againſt a woman after the death of her huſband, upon a 
warranty in a fine by them ſur concęſſit for years. R. 1 Sand. 180. 
1 Mad. 291. | | | 

So, it lies upon a warranty in law, by the word dedi, &c. if he be 
evicted for years. | 5 | | 

Or, by the word, dedi, concęſſi, or demiſi, of an eſtate for life, tho 
the eviction be only for years; for he cannot be aided by voucher, re- 
butter, or warrantia chartæ. R. Hb. 4. | 

80, covenant lies upon the word, demiſi, if the leſſor had not power 
to demiſe; tho” the leſſee never entred, nor was evicted. R. Heb. 12. 

Tho' the leaſe was good only by eſtoppel. R. 2 Cre. 73. 


So, if he demiſes, reddendo ſuch a rent free of all taxes; covenant 


lies, if he does not pay it, diſcharged of taxes before or afterwards 
impoſed. R. Cath. 135. 

So, if a leſſce for years be diſtrained by the lord paramount; he 
{hall have covenant againſt him in the me/na/ty, tho? he cannot have a 
writ of mene. Ray. 257. | | 


So, if a leſſor does an act which deſtroys or defeats the effect of 


| his grant, covenant lies againſt him; as, if A. grants the uſe of a_ 


Way to B. and afterwards ſtops it. 1 Sand. 322. 
But an expreſs covenant controls the generality of a covenant in 
law: and therefore, if a leſſor covenants, that the leſſee ſhall enjoy 


without . eviction by him or any who claim under him; covenant does 


not lie upon eviction by a itranger. X. 4. Co. 80. 5. 
So, if a leſſor covenants, that the leſſee ſhall take eſtovers by afſign= 
ment, he cannot take them without aſſignment. Semb. Dy. 19. b. 
If a lefſee covenants to repair at his own charges, he cannot take 
timber. Vide Dy. 198. b. 314. a. 2 SF" OY | 


So, 
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& accountable ſhould actually receive,” does not bind the truſtees as 
z covenant, but is a clauſe of indemnity, to take away that reſponſi- 
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covenant was ſuch as runs with the land, and appears to be intended 
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$0, if goods be demiſed by indenture for years; if the leſſee be 


evicted, covenant does not lie upon the word, demiſi; for the law 
does not create a covenant for a perſonal thing. 

So, if A. demiſes a houſe, and the uſe of a pump; covenant does 
Hot lie, if the leſſee cannot uſe it. R. cont. per three J. but Twiſd. 
acc. and the judgment was reverſed. 1 Sand. 322. 1 Sid, 430. 

So, if A. covenants or promiſes by deed, to do ſuch a thing; 


covenant does not lie by any one not named in the deed. R. 1 Sal. 


197- (Vide Nurſe v. Frampton, B. R. E. 6 Will. 3. Salk. 214. 1 Id. 


Raym. 28. S. C.] 
But, on a promiſe in writing without ſeal, made to one perſon for 


the benefit of another, an action of aſſumpſit may be maintained by 


the perſon for whoſe benefit the promiſe was made. Dutton v. Pool, 


B. E. M. 29 Car. 2. 1 Vent. 318. 322. Mariyn v. Hind, B. R. E. 


16 Geo. 3. Cowp. 437.1 


(B) By whom it lies. 


(B 1.) By an Executor, or Adminiſtrator. 


FE 2 man covenants with B. to do a perſonal thing, and B. dies; 


his executor or adminiſtrator ſhall have covenant upon it. F. N. B. 
145. D. 146. D. Reg. 165. b.—By whom, and to whom, a condi- 
tion ſhall be performed, vide Condition, (G 1, 2.— 0 1, 2.) By whom 
debt lies, vide Dett (C—D.) | | 

So, if he covenants with B. and does not name his executor or ad- 
miniſtrator. | | | 

So, if he covenants with B. his heirs and affigns, upon a grant or 
conveyance of an inheritance; the executor or adminiſtrator of . 
may have covenant for damages, upon a breach in his lifetime. R. 
1 Vent. 176. 347. 2 Lev. 26. I 
| So, if he covenants with a biſhop and his ſucceſſors to repair a 
rectory demiſed; the executor of the biſhop may have covenant for 2 


| breach in his lifetime. K. 2 Vent. 56. 


(B 2.) By an Heir. 


So, where the covenant relates to the inheritance, the heir may 


have an action upon it. 1 Rol. 5 20. J. 42. 

As, if an abbot covenants with a lord of a manor to ſing in his 
chapel, for him and his family. 42 Ed. 3. 3. Dy. 24. a. 

If one parcener, upon partition, covenants with the other, to acquit 
her of a ſuit iſſuing out of the land. R. 42 Ed. 3. 3. ö. Vide Co. L. 
385. 4. 5 Co. 18. 4. | 

If a man covenants with another and his heirs, to make ſuch an 


affurance. Bend. pl. 260. Dy. 338. 99 And. 55 | : 
If a man covenants to convey part of lands purchaſed, to the heit 


of his coparcener. R. Dy. 338. a. 


To leave the eſtate in repair at the end of the term. R. 2 Lev. 


* 3 
Tho? the covenant be with the leſſor, his executors and ad mini- 


ſtratodrs, and does not name the heir. R. 2 Lev. 92. Where the 


to have continuance after his death. | 
(B 3.) 


| 


(B 3.) By an Aſſignee. 


So, by the common law, upon a covenant in law, the aſſignee of 
the eſtate ſhall have an action. Dy. 257. F. R. B. 146. C. 1 Rol. 
521. J. K. 4 Co. 80. . . 6G. M lau, ik - . 

So, tenant by ſtatute-merchant, Sc. who comes to the land by act 
of law. 5 Co. 17. 2a. | | | 

So, tho the aſſignment be by pare/, where it may be good by parol. 
Mo. 419. Cre. El. 437. HE 

So, upon a covenant which runs with the eſtate, the aſſignee ſhall 
have an action, tho' not named; as, if an abbot covenants to ſing for 
B. and all the lords of ſuch a manor, in his chapel there; the aſſignee 
of the manor ſhall have covenant, 1 Rol. 521. J. 15. 5 Co. 17. 6. 
Co. L. 385. a. | £2 4 

If one parcener covenants with the other to acquit her of a ſuit due 
on the land, the aſſignee of the other parcener ſhall have covenant. 
1 Rel. 521. J. 22. 5 Co. 18. a. Co. L. 384. b. 385. a. 

If a lefſee covenants to repair; the aſſignee of the reverſion ſhall 
have covenant. R. I Ley. 109. K. 3 Lev. 326. Adm. 1 Sal. 317. 
So, if he be named, the aflignee ſhall have covenant by the com- 
mon law, upon a covenant, which relates to the inheritance: as, if 
a man covenants with a purchaſer, his heirs and aſſigns, to make 
further aſſurance, &c. R. 1 Rol. 5 21. J. 25. R. Cre. Car. 503. 


If he covenants with a leſſee, his executors and aſſigns, that he ſhall 


retain out of his rent, Semb, Cro. Car. 137. 

And now, by the . 32 H. 8. 34. patentees of the king, and 
grantees or aſſignees of reverſion from the king, or any other, may 
maintain aCtions for not performing the covenants, &c. expreſſed in 
their leaſes, againſt the leſſees, their executors, adminiſtrators, or 
aſſigus, as the grantors might have done. Vide Condition, (O 2.) 


[It is extremely well ſettled at common law, without referring to 


this ſtatute, that covenants which run with the land will paſs to the 
perſon to whom the land deſcends. Per Lord Kenyon C. J. Webby. 
Ruffell, B. R. T. 29 Geo. 3. 3 T. K. 401. De 

And thereupon the patentee of the king (as the king himſelf) ſhall 
6+), | - 
Tho' he be aſſignee of the reverſion only for years. R. Cro. El. 
Goo. 617. 0 | 
So, covenant lies by an aſſignee, againſt the leſſee or his executor 
for rent due after the aſſignment of the term, and acceptance of rent 
from the aſſignee. R. 3 Lev. 233. KR. 2 Kol. 64. Vide pol. (C 1.) 

50, it lies by an aſſignee of part of the eſtate demiſed. Semb. 1 Leo. 
250, | | 

Or, the aſſignees of ſeveral parts may join. R. 1 Lev. log. 1 Sid. 
157. Ray. 80. | | | 

And tho' the leſſce did not covenant with the leſſor and his heirs 
and aſſigns, but only with the leſſor, his executors and aligns; yet 


the allignee of the reverſion, being entitled to the rent, ſhall have 


covenant for it, as incident. Per Hale, 2 Sand. 371. 
Or, covenanted with the leſſor and his heirs, without naming aſſigns, 
R. Als. 27. 159. 242. 1 Lev. 109. 1 Sid. 157. | 


Vol. III. R So, 
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have covenant againſt the leſſee, his executor or aſlignee, R. 2 Rol. 
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So, if a woman leſſee takes huſband, the huſband ſhall have cove- 


nant upon a covenant in law. K. 5 Co. 17. 4. | 

Or, upon any expreſs covenant by the leſſor. 5 Co. 17. a. 

So, tenant by ſtatute, elegit, &c, tho' he comes to the land by act 
of law. bid. he | 

And, where an aſſignee ſhall have covenant, it extends to an aſſignee 
in fact, or in law. | | | 

And to an aſſignee of an aſlignee, toties quoties. 5 Co. 17. 5. 

And to the exccutox or adminiſtrator of an aſſignee ; or the aſſignee 


of an executor or adminiſtrator. Bid. Mm | 
And covenant hes by an aſſignee, upon every covenant, which con- 


cerns the land; as, to pay rent, not to do waſte, &c. Vide Condition, 


e-1; 2) | | 
So, upon a covenant to leave the lands in good repair at the end of 
the term. R. Cro. E/. 600. 

To make a wall upon the land. NR. Me. 159. 3 

To enter to view the repairs. 1 Leo. 62. 

To make a new l-aſe at the expiration of the firſt. Mo. 159. 

But the /½. 32 H. 8. 34. does not extend to collateral covenants, 
which do not concern the land demiſed : and, therefore the aſſignee 
ſhall not have covenant for a collateral covenant broken. 5 Cs. 11. 3. 
Vide Condition, (O 1, 2.) | | 

Nor, if a covenant be contingent, or upon a poſſibility: as, that 
if the leſſor upon his view finds the lands, Sc. well repaired at the 
end of the term, he will make a new leaſe. N. per three F. Mo. 27. 

So, an aſſignee of an apprentice by the cuſtom of London, ſhall not 
have covenant upon the original indenture. R. SY. 4. 

So, an aſſignee of a leaſe, which appears to be good only by eſtop- 
pel, ſhall not have covenant. N. Cro. El. 437. Mo. 419. 

So, covenant does not lie by an aſſignee, for a breach done before 
his time. | | 

Yet where a breach is continuing, it ſhall be otherwiſe : as, if a 
covenant be to repair within ſuch a time after notice; if the leſſee 
does not repair upon notice by the aſſignee, covenant lies, tho? it was 
out of repair before the aſſignment. R. Mo. 242. 3 


So, covenant lies by an infant againſt a man of full age; tho” there 
are mutual covenants, and the covenant by the infant does not bind. 
R. 1 Sid. 446. Vide Action upon the Caſe, (B 14.) 

But covenant does not lie by the covenantee, after his aſſignment 
of the reverſion. D. 3 Lev. 154. Vide Dett (D). | 

[If mortgagor and mortgagee make a leaſe, in which the covenants 
for the rent and repairs are only with the mortgagor and his aſſigns; 
the aſſignee of the mortgagee cannot maintain an action for the 


breach of theſe covenants becauſe they are collateral to his grantor's | 


intereſt in the land, and do not run with it. ebb v. Ruſſell, B. R. 
T. 29 Geo. 3. 3 T. R. 393.) | | 

So, if tenant for a term of years leaſe for a leſs term, and aſſign 
his reverſion, and the aſſignee take a conveyance of the fee, by which 
his former reverſionary intereſt is merged, the covenants incident to 


that reverfionary intereſt are thereby extinguiſhed. id.] 
[But nothing is clearer than that a term which is taken in aliens 


ʒjure is not merged in à reverſi n acquired /us jure. Per Ld, Se 


C. J. Ibid. 401. U 


4 
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[If tenant for a term convey the term by way of mortgage, and 
then join with the mortgagee in a leaſe fot a ſhorter term, in Which 


the covenants for the rent and repairs are only with the mortgagor 
and his aſſigns, and the intereſts of the mortgagor and mortgagre 
become extinguiſhed during the leaſe, by the reverſioner acquiring 
their eſtates, ſtill the mortgagor may maintain an action of covenant 
againſt the lefſee, the covenants being in groſs. Stakes v. Ruffeil, 
B. R. T. 30 Geo. 3. 3 Te K. 678:] | | 


(C) Againſt whom it lics. 


(C 1.) Againſt an Executor, or Adminiſtrator; 


QO, if a man covenants with B. and dies, an action lies againſt his 


executor or adminiſtrator upon it, tho' he be not named in the 

covenant. 1 Rel. 519. J. 35. 40. Dy. 14. as Dub. Dy. 114. a, 
Cro. El. 5 5 3. | 

So, in all caſes, an executor is bound by a covenant, if it does not 


determine by the death of the covenantor. 1 Rol. 5 19. J. 33. 2 Mod. 


269. | | 

So, if he covenants for him and his aſſigns : ſor an executor or 
adminiſtrator is an aſſignee. R. Mo. 44. | | 

So, covenant lies againſt an adminiſtrator of a term or for a breach 
of covenant in not repairing in his own time, and judgment ſhall be 
de bonis proprits. Ld. Raym. 554.] | 

But it does not lie upon a covenant in law not broken until the 
death of the covenantor. R. Dy. 257. a. : 

Nor, if a covenant be for a perſonal act of the teſtator, if the 
breach be not in his lifetime. ; | . 

[Therefore, if A. covenant, in conſideration of a weekly payment 
to him and his executors during his own and his wife's life, he will 
not exerciſe a particular trade, the executors are not bound to abſtain 
from exerciſing that trade, 2 BY. Rep. 856.] 

So, if a man covenants for him, his executors and aſſigns z coves 
nant lies againſt him, or his executor, for a breach done after aſſign- 
ment of his term to another, and acceptance of rent from the aſſignee, 
R. 2 Cra. 309. R. 2 Cra. 522. 1 Rol. 522. l. 15. 30. XR. Cre 
Car. 188. 580. Vide ante, (B 3.) | | 

And this, upon all covenants in fact, tho' it might be brought 
againſt the aſſignee ; for the covenantee has an election, in covenants 


which bind the aſſignee, to charge him or the covenantor himſelf, tho? 


he has accepted rent from the aſſignee. R. Jon. 223. 


But upon a covenant in law, after aſſignment of the term, and ac- 


Ceptance of rent from the aſſignee, covenant does not lie againſt the 
aſſignor. Jon. 223. 1 Sid. 447. 

Againſt the executor of a joint- leſſee, if the covenant is joint and 

veral, even tho” he died before the term commenced, and the whole 
term, intereſt, and benefit ſurvive to the other leſſee. Enys v. Donn» 
therne, T. 1 G. 3. 2 B. M. 1190. 

Ulf a fine be levied of a feme covert's eſtate, with a joint power to 


uſband and wife to declare the uſes ; and the uſes be declared by the 


huſband and wife, in remainder to A. If the huſband make a leaſe 
and covenant for quiet poſſeſſion againſt any perſon claiming «der 
* ? 
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him, and A. evict the tenant after the huſband's death, his executor 
ſhall be liable in an action of covenant by the tenant. Doug. 43.] 


(C 2.) Againſt an Heir. 


30, if he covenants for him and his heirs, covenant lies againſt the 
| Heir, Lut. 287. | 7 
So, if tenant in fee leaſes for years, and covenants for enjoyment, 
and the leſſee is ouſted by his heir; covenant lies againſt the heir, in 
reſpect of the privity, tho' he be not named. Semb. Dy. 257. 6. 
So, if a leaſe be by the word, demiſi. 2 Leo. 104. 8 
[In covenant, which runs with the land, evidence that the defend. 
ant is in as heir, will ſupport a declaration charging him as afhignee. 


Derifley v. Cuſtance, B. R. MH. 31 Geo. 3. 4 T. R. 75-] 
(C 3.) Or an Aſſignee. 


So, if a man covenants to do a thing, which has exiſtence at the 
time of the demiſe, and relates to it; the covenant runs with the 
land, and binds the aſſignee, tho' he be not named; as, if he cove- 
nants to pay the rent reſerved, 

[A covenant in a leaſe that a leſſee, his executors and admi— 
niſtrators, ſhall conſtantly rede upon the demiſed premiſes during the 
demiſe, is binding on the aſſignee of the leſſee, though he be not 
named. Tatem v. Chaplin, C. P. E. 33 Geo. 3. 2 H. Bl. 133.] 

To repair the houſe demiſed. R. 5 Co. 16. b. 17. 6. K. 5 Ce. 
24. a. b. Dy. 13. b. in marg. R. Cro. El. 457. 552. K. 1 Kal. 
521. J. 37. | ; | | 

To diſcharge the leſſor of all charges ordinary and extraordinary. 

Co. 24. b. | : | 
: To permit the leſſor to have free paſſage to two rooms excepted 
by the demiſe. R. 1 Sal. 196. 

To leave ſo many acres yearly fine cultura. R. 2 Cro. 125. 

So, if a man covenants to do a thing which relates to a demiſe, 
and covenants for him and his aſſigns expreſsly; this binds his 
aſſignee, tho' the thing had not exiſtence at the time; as, if a leſſee 
covenants for him and his aſſigns to build a new wall upon the land. 

K. 5 Co. 16. b. | 
| { Covenant from leſſee of tithes for himſelf or aſſigns not to let the 
farmers have their tithes, runs with the tithes and binds the aſſignee. 
Bally v. Wells, M. 10 G. 3. 3 Will. 25.} „ 
' Bo, covenant lies againſt an aſſignee of part of an eſtate in leaſe, 
for a breach on his part. X. 1 Rol. 5 22. J. 5. Cro. Car. 22% 
Jon. 245. 

So, if a man covenants for him and his aſſigns, ſo long as they ſhall 
be in poſſeſſion ; covenant lies againſt the aſſignee, if he continues in 

poſſeſſion after the term expired, tho' he be not ſtrictly an aſſignee. 
Semb. Sti. 407. | 

So, if an aſſignee of a term covenants for him and his executors, 
the executor may be charged as aſſignee. 1 Sal. 317. | 

But if a man covenants for him and his aſſigns to do a collateral 
thing, which does not concern the land, the aſſignee ſhall not be 
charged for it: as, if a lefſee covenants to build a houſe upon other 


land of the læſſor. R. 5 Co. 16. ö. Fon. 223. Vide Condition, (O 1, 7 


COVENANT. „ 


Tf a leſſee covenants, for him and his aſſigns to pay money to 2 


ſtranger. 5 Co. 16. b. £ 
Or, a collateral! ſum to the leſſor himſelf. Did. 


So, if goods are demiſed, and the leſſee covenants for him and his 
aſſigns, to leave them in as good plight, or to pay ſo much for them ; 
covenant does not lie againſt the aſſignee of the goods; for there 
wants the privity between him and the leſſor, which there is when 
land is demiſed. R. 5 Co. 16. ö. | | 

So, if land be demiſed with ſtock, &c. and the leſſee covenants for 
him and his aſſigns, to deliver the ſtock at the end of the term; 
covenant does not lie againſt the aſſignee, for the covenant is merely 
perſonal, tho' the rent was increaſed in reſpect of the ſtock. 5 Co. 17. a. 

So, if a grantor of a rent-charge covenants to pay it free from 
taxes; covenant does not lie by the heir of the grantee, againſt the 
aſſignee or leſſee of the land. R. 1 Sal. 198. | 

So, if a biſhop covenants for him and his ſucceſſors, the ſucceſſor 
ſhall not he bound but only to the covenant uſual in former leaſes. 
R. 2 Lev. 68. 1 Vent. 223. | | 

So, if a lefſee covenants tor him and his aſſigns to pay rent, and he 
aſſigns to B. and the leſſor accepts the rent of B. who afterwards 
aſſigns to C. Covenant does not lie againſt B. for rent incurred 
aſter the aſſignment to C. tho? the leſſor had no notice of the aſſign- 
ment. R. cont. per two J. in C. B. but the judgment was reverſed in 
B. R. inter Pitcher and Tovy. 4 Med. 71. 3 Lev. 295. Carth. 177, 


[unleſs it be averred that the aſſignment was fraudulent. Doug, 


462. n.] Vide Dett (E). | 
And although it be ſtated in the declaration that the leſſor was a 
party executing the aſſignment, and agreed thereby that the term, 


which was determinable at his option, ſhould be abſolute. Chancellor 


v. Pole, B. R. T. 21 Geo. 3. Doug. 764.] | | 
[An aſſignee is liable only from the privity of contract, and muſt 


be charged according to the truth of the caſe, and therefore, when 


in covenant, the plaintiff declared againſt the defendant as aſſignee of 
all the eſtate, &c. in the premiſes, and it appeared in evidence that 
he was aſſignee of part only, the, court held it to be a fatal variance, 
and the plaintiff was nonſuited. Hare v. Cater, B. R. E. 18 Geo. 3. 
Cowp. 760.) 

(But the grantee of a reverſion may bring debt againſt the original 


leſſee for the whole rent, although ſuch leſſee hath aſſigned over part 


of the premiſes, becauſe the privity of contract for the whole re- 
mains againſt the leſſee. Broom v. | "x Cro. Eliz. 633.] 

(But it lies againſt the aſſignee under an abſolute indefeaſable aſſign- 
ment of the whole intereſt in the term even before he take poſſeſſion. 


Doug. 461 to 463. n.] | | 
[But not againſt a mortgagee of the term, even after the mortgage 


Is forfeited, till he take actual poſſeſſion. Dong. 45 5. 


90, if a covenant be to build a houſe before Michae/mas and after 


Michaelmas he aſſigns to B. covenant does not lie againſt B. for it 


was broken before the aſſignment. R. 1 Sal. 199. 
So, if leſſee covenants to pull down old houſes, and build new on 
the ground within ſeven years, and does not, but after ſeven years 


alligns ; aſſignee is not liable. Saint Savicur's v. Smith, H. 2 G 3. 


3 BP, M. 1271. 1 Bl, Rep. 351. big | 
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ww COVENANT. 
[If the whole of a term is made over by the leſe, though in the 


deed he reſerve the rent, and a power of entry ſor non-payment, to 
himſelf, inſtead of the original Ir, the perſon to whom it is made 
over may ſue the original leſſor, or his aſſignee of the reverſion, or be 
ſued by them as aſſignee of the term, on the reſpective+ covenants in 
the original leaſe. Doug. 187, 188. u.] 7 | 

[But an under-tenant, who has not the whole term, cannot be ſued 
as aſſignee. Doug. 183 to 187. | 
If leſſee for years covenant that he, his executors or adminiſtrators, 
ſhall not aſſign without conſent in writing, and become bankrupt ; 
the coveaant does not bind the aſſignees under the commiſſion, in 
caſe they make a fair aſſignment. Ambler, 480.]J | 

[A covenant in a leaſe not to aſſign or underlet without leave of 
the landlord in writing is a fair and w/ual covenant. Morgan v, 
Slaughter, B. R. E. 33 Geo. 3. Eſp. Caſ. 8.] | 


For pleading in a writ of covenant, vide Pleader, (2 VI, Oc.) 


(D) Covenant, how expounded. 


(D 1.) In regard to the Context, 


A Covenant ſhall be expounded with regard to the context, and in- 
tent of the deed; and therefore, if 4. conveys a third part of 
his eſtate to B. for the life of another, and covenants to do any act, 
Oc. for the better aſſurance of his eſtate to B. ſuch covenant ex- 
tends only to the better aſſurance of the ſaid third part to B. for the 
life of the other. R. Hob. 275. Vide Parolt, (A 18.) 5 

If a covenant be, that a jointure is, and ſnall continue of ſuch a 
value, notwithſtanding any act by him, the words, notwith/anding 
any act, extend to the value at the time of the jointure, as well as to 
the continuance. R. Cro. El. 43. | 
Tf, upon the marriage of his daughter, a man covenants to pay to 
huſband and wife 20/. per ann. it ſhall be underſtood, for their lives. 
R. 1 Sid. 15 1. | | 

If a deed recites legacies of 50/. given to A., C., and D., and there- 
upon it is covenanted to pay to A., B., C., and D. the legacies and 
ſums aforeſaid; he is not bound to pay 50 l. to B. to whom no legacy 
was given. R. 2 Vent. 140. | 7 

If a mortgage is made, upon condition to be void upon payment 
at ſuch a day, and there be a covenant or obligation to perform all 
covenants and conditions in the deed of mortgage, an action lies if he 
do not pay at the day in the condition. R. 2 Lev. 116. 

[If A. demiſe to B. for lives with covenant to renew, on the death 
of every life, under the ſame rent and covenants, this ſhall be taken as a 
perpetual covenant of renewal. Comp. 819.] 

[If A. demiſes land to B. who by deed-poll, covenants, that if 4. 
ſhould give him poſſeſſion of a piece of ground adjoining, or if he 
ſhould by any ways have poſſeſſion thereof, he ſhould pay for the de- 
miſed premiſes and the ſaid ground an additional rent; if B. gets 
poſſeſſion of ſaid adjoining ground he ſhall pay the additional rent, 
tho? it was by leaſe from a third perſon. Heath v. Baker, M. 10 G. 2. 
B. R. H. 319.) | 

{In a building and repairing leaſe, a covenant to leave the demiſid 

3 premilcs, 
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COVENANT. 1 


premiſes, with all new erections well repaired, extends to new erec- 
tions only, if 2 ſum is agreed to be laid out in new erections and re- 
building, and the covenagt to keep in repair extends to new erectio 
only. Lant v. Norris, P. 30 G. 2. + BM: a -. | 
taxes, (except the land-tax,) the landlord is to pay only the old land- 
tax, and not the additional land- tax octaſioned by the improvement 
of the eſtate. Hyde v. Hill, B. R. T. 29 Geo. 3. 3 T. R. 377.) 

In covenant on a charter- party, by which it was agreed to employ 
a ſhip of which the plaintiff was the captor, as ſcon as condemnation 
ſhould have paſſed, the ſentence mult. be taken to mean a J/egal ſen- 
tence; and the party who ſues for the freight muſt aver that the 


ſhip was condemned by a court having competent juriſdiction. 


1 Term Rep. 674-] DS | 

[In covenant on a charter-party, in which the defendants cove- 
| nanted to pay ſo much for freight for © goods delivered at A.“ 
freight cannot be recovered pro rat itineris, if the ſhip be wrecked at 
B. before her arrival at A., though the defendant accept his goods at 
B. Cook v. Fennings, B. R. M. 38 Geo. 3. 7 T. R. 381.) | 
[Perhaps an aQion of aſſumpſit on a quantum meruit might have 
been maintained. Semb, ibid. | 


(D 2.) To Synonimous, and other Words. 


So, diſtin covenants ſhall be expounded with regard to covenants 
ſynonimous, or of the ſame nature, in the ſame deed : as, if a man 
covenants that notwithſtanding any act by him, he is ſeiſed in fee; 
that he has power to ſell; the laſt ſhall be expounded, that he has 
done nothing to defeat his power to ſell, tho? it be diſtin from the 
firſt. Semb. per three F. 3 Lev. 46. | 2 7 

90, a covenant ſhall be conſtrued according to the import of the 
words: as, if a leſſor covenants, that the leſſee ſhall enjoy without 
interruption, except by the king, his heirs or ſucceſſors ; an inter- 
ruption by a patentee ſhall be a breach, for he is not excepted. R. 
Cro. El. 517. 8. Vide Condition, (EGG 12, Sc. -M , &c.) 

If a covenant be, that he ſhall not be evicted during the term; if 
the leaſe be by indentute / May for nine years next, an eviction 
after the leaſe commenced in computation will be a breach, tho? it 
was before the delivery. R. 1 Sid. 374. | 

IF a condition of an obligation be, that he permit his wife to de- 
viſe 100/, to be paid out of his perſonal eſtate, Cc. he ought not 
only to permit the deviſe, but to pay the legacy. R. per three J. 
2 Rol. 247. I. co. | | BS 5 
Covenant that he will not interrupt B. in the enjoyment of a cloſe ; 
if he erects a gate which interrupts, it will be a breach, tho' he has 
a right to erect it. R. 2 Mod. Ca. 319. ; 

If a joint-tenant grants tetum flalum in a; mill (by which a moiety 


paſſes) and the ſurvivor, ſuppoſing that he has the whole by ſurvivor- 
ſhip, grants totum molendinum, with a covenant that the leſſee ſhall _ 


enjoy without interruption by him; it will be a breach, for the cove- 
nant extends to the whole mill. R. 2 Cro. 233. | 


So, the words of a covenant ſhall be reſtrained to the meaning of 


the phraſe at the time of the covenant: as, if a bilkop, anno 1635, 
| R 4 5 | covenants 


* 


Under a covenant in a building leaſe by the tenant to pay all the 
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248 COVENANT. 


covenants to pay all taxes during the term; this ſhall be reſtrained 
to ſynodals, c. then uſually paid, and does not extend to taxes by 
parliament, anno 1665. N. 2 Lev. 68, | 


If a leflor covenants to indemnify the leſſee from all duties, 
charges, and taxes to be impoſed on the land, except tithes; it does 
not extend to the poor's rate, which is not a charge upon the land, 
but upon the perſon in reſpect of his ability. R. F. g. 297. 

But a covenant to pay ſo much clear of all taxes extends to par- 
liamentary taxes. R. per three F. Holt cont. 1 Sal. 221. 

And the words of a covenant ſhall not te extended to things of 
common right, if they be otherwiſe ſatisfied : as, a covenant, that 


land ſhall be diſcharged of all rents, does not extend to a rent-ſervice, 


3 Le. 44. | 25 | 
So, reſtriftive words in the beginning or end of a ſentence, which 
in good ſenſe may be applied to ſeveral ſentences, ſhall extend to 
them all. 1 Sand. 60. | | 
But ſeveral and diſtin covenants ſhall not be reſtained the one by 
the other: as, if B. covenants, that notwithſtanding any act by him, 
he has good power to convey for a jointure, and that the lands con- 
veyed are of the value of 200 J.; the latter covenant is abſolute, and 
not reſtrained to any act by him. R. For. 403. Lit. 185. in marg, 


If A. covenants with his leſſor, that he will pull down three meſ- 


ſuages, and erect three new ones, and that he omnia meſſuagia fore 
erect. will leave well repaired at the end of the term; if he erects 


four meſſuages where he pulled down the three, he ought to leave 


the four well repaired: for the latter covenant is diſtinct, and not 
reſtrained by the former. R. 2 Vent. 128. 3 Lev. 265, 


If a covenant be, upon reaſonable requeſt to ſurrender ſuch an 


eſtate to B. and alſo to permit him to enjoy the profits: he ought to 
permit the taking of the profits, without requeſt, for they are diſtinct 
clauſes. K. 2 Rol. 248. J. 50. | 


I A. covenants, that he has a good eſtate in fee, and that he has 


power to convey notwithſtanding any act by him, c. the former 
covenan', that he has a good eftate, is not reſtrained by the words, not- 
withſtanding any act. R. 2 Rol. 250, J. 5, 

So, tho' the covenants are not diſtinguiſhed by diſtinct clauſes, if 
they be ſeveral in their nature: as, if a leaſe for years, if A., B., and 
C. fo long live, be aſſigned to D. with a covenant, that he has a ſuffi- 
cient eſtate for the reſidue of the term, A., B., and C. fall fa long 
live, and they are yet in life; tho' he does not ſay, and that they are, &c. 
yet it is a diſt inct covenant, and it will be a breach if any of them 
was dead. R. 2 Rel. 249. J. 10. | 


If A. covenants that he and his wife will levy a fine to B. TY 


and their heirs, and at their charges ; the latter words make a diſtin 
_ covenant, for A. cannot covenant to levy a fine at the charge of the 
conuſees. R. 2 Rel. 25 1. J. 5. 
So, words in the middle of a ſentence cannot in good ſenſe be ex- 
tended to other ſentences: as, if A. covenants to deliver a terrier of 
his lands, and to make oath upon requeſt of the truth, of it, and to 
deliver the original leaſe ; there is no need of a requeſt for the de- 
livery of the leaſe. R. 2 Rl. 250. J. 10. 
[General words at the beginning of covenants by the leſſees, 
et jointly and ſeverally in manner following,” extend to all the ſub- 
ſequent 


« * 
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ſequent covenants. Duke of Northumberland v. Errington, B. R. H. 
34 Geo. 3. 5 T. R. 5 22. JT | 

[Two ſeveral tenants of a farm agreed with the ſucceeding tenant 
to refer certain matters in difference reſpecting the farm to arbitra- 
tion, and jointly and ſeverally promiſed to perform the award; the 
arbitrator awarded each of the two to pay a certain ſum to the third; 
and it was holden that they were orntly reſponſible ſor the ſum 
awarded to be paid by each, Manſell v. Burridge, B. R. T. 37 Geo. 3. 

F. N. 23563} 5 EY 
! Nag wth always been conſtrued more ſtrictly than wills. 

J. R. 765. : 
70 © bg my inſerted in acts of parliament or in deeds, but the 
courts of law in conſtruing them, muſt read them with ſuch ſtops as 
will give effect to the whole. Per Ld. Kenyon C. J. Doe v. Martin, 
B. R. MH. 31 Geo. 3. 4 T. R. 66.] 

[Where ſeveral perſons covenant ſeverally in reſpect of a joint in- 
tereſt, the covenant is joint notwithſtanding the words cum quolibet 
eorum. Jobnſen v. Wilſon, C. P. H. 14 Geo. 2. Wiles, 248. 7 Mad. 
345. 8. C.) | 3 5 


(E) Breach of Covenant. 
(E 1.) What ſhall be. 


WI AT ſhall be a breach of a covenant to make aſſurance. Vid: 

Condition (H). | 

What, a breach of a covenant to keep indemnified. Vide Condi- 
tion (I). | | | 

Of a covenant for enjoyment, without interruption or moleſtation, 
it ſhall be a breach, if the covenantor proſecutes him in a court of 
equity. R. cont. Mo. 859. Semb. 2 Vent. 213. Vide Condition 
(VM 1.—Q). x: 4 | | 5 

If the covenantor himſelf wrongfully diſturbs him. Vide Condi- 
tion, (G 12.—M 1.) . 

Otherwiſe, if a ſtranger interrupts wrongfully, without title. Vide 
Condition (E). . | 

In a leaſe, the leffor reſerved a right of entring and cutting tim- 
ber, making reaſonable ſatisfaction to the leſſee for any damage 
thereby occaſioned to him; covenant does not lie by ſuch leſſee for 
any wrongful act of cutting down by a third perſon, if done without 
the conſent or authority of the leſſor, however he might afterwards 
on the act. Griffiths v. Brome, B. R. M. 35 Geo. 3. 6 T. R. 
If a leſſor covenants with the leſſee, that the land ſhall continue to 
him of the value of 200 J. during the term; it will be a breach, if the 
_ ouſts him, for then it cannot continue of ſuch value. R. Jon. 
300. 

If a huſband ſeiſed in right of his wife covenants, that he and his 
wife have a right to aſſure, it ſhall be a breach, if the wife be within 
age. R. 2 Fon. 195, 6. | | 2 

So, if a covenant be to convey free from incumbrances ; it ſhall be 
a breach if he makes a fraudulent conveyance, tho! it is void as to a 
purchaſer by the i. 27 El. 4. K. 2 Cre. 131. 

So, if it be, that the land is free from all incumbrances z 2 grant by 
Copy of the ſame land will be a breach. Sav. 74. So, 
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So, if a covenant be, that land ſhall be clare exonerata ab oninibyy 
prioribus titulis jur. & oneribus, &c. if there was a former leaſe to the 
feoffee guamdiu ſola manſerit, and that if ſhe married, her ſon ſhould ' 
have it, if the feoffee marries, and the ſon enters, it ſhall be a breach 
of covenant, tho the charge was future and contingent, R. 1 Leo. 93. 

So, if a covenant be, that the land is diſcharged, and a rent-charge 


was before granted to commence at a day to come. 1 Leo. 93. 


If a maſter of a ſhip covenant to go to a certain place, there to 
receive a merchant's goods, provided, that if his ſhip ſhould not be 


arrived there before ſuch a day, it ſhall be at the merchant's option to 


load the ſhip or not; it ſhall be a breach in the maſter not to go, 


notwithſtanding the proviſo. 3 Bur. 1637.] | 


(E 2.) If the thing be prejudiced befere performance.) If a man acts 
contrary to the intention. of the covenant, it ſhall be a breach, tho 
he performs the words of the covenant : as, if a covenant be to deli. 
ver a recognizance to be cancelled; it is a breach if he extends it be- 
fore, tho! it be afterwards canceled. R. Ray. 25. 1 Sid. 48. Vide 
Condition, (M 1.) | Ai 

If a brewer covenants to deliver all his grains for the cattle of the 
plaintiff; and he puts hops to them before delivery. R. Ray. 464. 

If a man covenants to leave all the trees upon the land ; and he 
cuts them down, and leaves them there. Ray. 464. | 

So, it thall be a breach of covenant, if the covenantor be diſabled 
to perform. Vide Condition, (M 2, Sc.) Mo” 


(E 3.) What not. 


But a covenant ſhall not be broken, if a man does an act, which 
by conſequence may be a breach, if the breach does not aCtually fol- 
low: as, if A. covenants to maintain every action in her name, with- 
out releaſe or countermand; if A. after an action commenced takes 
huſband, it is not a breach, tho' the writ be abateable, if it be not 
abated. by judgment. R. 1 Leo. 169. | | 

If A. covenants that B. ſhall enjoy a leaſe aſſigned, free from ar- 
rears of rent; if rent be in arrear, it ſhall not be a breach, where no 
damage accrues thereby to B. by ſuit, or otherwiſe. R. 1 Sal. 196. 

So, if an obligation be, to indemnify from rent in arrear, or money 
2 obligation, after the arrears incurred, or the obligation broken. 
1 Sal. 197. 155 | 

So, — collateral thing ſhall not be a breach, tho? it be within the 
words of the covenant: as, if A. covenants that B. ſhall enjoy with- 
out any moleſtation z a ſuit in Chancery againſt him to oe is 
no breach, tho? the bill be diſmiſſed; for it is a collateral thing. R. 
2 Vent. 214. | f | 
So, a covenant ſhall not be broken by a ſubſequent act, to which 
the words do not extend: as, if a covenant be, that A. ſhall enjoy 
free from prior incumbrances, except eſtates for the life of B., and 
B. afterwards grants by copy for three lives, for, tho' this extends bc- 
yond the life of B. it is not a prior incumbrance. KR. Sav. 74. | 

So, a covenant ſhall not be broken by a thing which happens by 
the act of God, if it be repaired in convenient time: as, if a leſſee 
covenants to repair a wall againſt a river, — a meadow ſhall _ | 


\ 


be overflowed; if by an outrageous and ſudden flood the wall be 
thrown down and the meadow overflowed, it is not a breach, if it be 
repaired in due time. Per two J. Dy. 33. a. LY 

(So, where a covenant is merely negative and, paſſive, ſome act 


mult be done to conſtitute a breach; as non-feazance-only is not ſuf- 


ficient. 1 Rol. Abr. 425. pl. 45. 1 Rel. 430. pl. 16. 3 Leo. 38.] 
Therefore, where defendant had covenanted to permit the plain- 
tiff in the laſt year of the term to ſow clover, among the barley and 
oats fown by the defendant; and the latter ſowed barley and oats the 
laſt year, but gave no notice to the plaintiff, this was held no breach. 
Doug. 125+] | | 


| Where leſſee has covenanted not to aſſign, ſet over, or otherwiſe 
put away the leaſe or premiſes demiſed, it is no breach, to make an 


under- leaſe of part of the term. 2 Bl. Rep. 766. 3 Will. 234.) 
So, a covenent to do an unlawful thing ſhall be void: as, to permit 

his eſctps, Hob. 14, | £240 

To indemnify from an eſcape, which he has permitted. Bid. 
[The leſſee of a coal-mine, who covenants to pay a certain ſhare of 
all ſuch ſums of money as the coal ſhall ſell for at the pit's mouth, is 
not liable under that covenant to pay to the leffor any part of that 
money, which may be produced by ſale of the coals elſe where than 
at the pit's mouth. Clifton v. Walmeſley, B. R. E. 34 Geo. 3: 


5 T. R. 564. Gerrard v. Clifton, B. R. T. 38 Geo. 3. 7 T. R. 676. 


[If the breach of a covenant be aſſigned thus; that the defend- 
« ant has not uſed the farm in an huſbandlike manner, but on the 
« contrary has committed waſte,” the plaintiff cannot give evidence 
of the defendant's uſing the farm in an unhuſbandlike manner, if it 
do not amount to ue. Harris v. Mantle, B. R. T. 29 Geo. 3. 
3 T. R. 307. 


F) Covenant, how defeated. 


17 the foundation of the covenant fails, the covenant alſo fails: as, 
if a leaſe be agreed on and the leſſee executes his part, but the 
leſſor does not execute his part, whereby there is not any leaſe; the 


covenants in the indenture ſealed by the leſſee, and alſo the bond for 
performance of covenants, are void. R. Tel. 18. | 


90, if a leaſe be made, and afterwards furrendered, the covenants 
contained in the leaſe become void. Tel. 19. 


So, if a leaſe be void, the covenants contained in the leaſe, and the 


bond to perform the covenants, are alſo void : as, if a man grants ſo 
much of a term as ſhall be at his death, and the grantee aſſigns it; 
the grant being void for uncertainty, the covenants in the aſſignment 
are alſo void. R. Ray. 27. R. 3 Lev. 193. 1 Lev. 45, 
(So, if the committee of a lunatic make a leaſe, the covenants are 


void, for he cannot make a leaſe. 2 Wil. 130. 9 
So, if a leaſe be executed by tenant for life, the reverſioner, who 


is then under age being named therein, but not executing it, it ſnall 

be void on the death of tenant for life, and an execution afterwards 
the reverſioner, is no confirmation, ſo as to bind the leſſee in an 

action of covenant. 1 Term Rep. 86.) | 

So, if tenant for life, or in tail, leaſes for twenty years, and cove- 


nants by demiſe, and dies within the term, covenant does not lie. R. 


| Leo. 179. So, 
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So, if a leaſe be extended for the king's debt, a covenant to pay the 
rent to the leſſor is void. Sav. 132. 8 

If a leſſor ouſts his leſſee, he ſhall not have covenant againſt him 
for the rent. | | | 

Nor againſt A. who gave a bond, that the lefſee ſhould pay for the 
occupation of the lands. R. 3 Leo. 159. | 

So, if an obligation be for performauce of ſuch and ſuch covenants 
in an indenture, part of which are void by the /. 5 Ed. 6. 16. againſt 
buying offices; an action does not lie, for, tho' part of the covenants 
may be lawful, the obligation ſhall be void for the whole. R. Cro. El. 


529- 
So, in all caſes, where part of the condition is void by ſtatute. 


KR. Hb. 14. 

[A covenant not to marry any other woman, and if he does, to pay 
plaintiff 1000 J. is a reſtraint of marriage, illegal and void ;oand if on 
plea of non ef factum, there is verdict for plaintiff, judgment ſhall be 
arreſted. Lowe v. Peers, P. 8 G. 3. AMfirmed in Exchequer-Chamber, 
inne ned. | 

But where part is void by the common law, and other part is good, 
the obligation ſhall be good. R. Hob. 14. Mo. 856. R. Cart. 230. 

But if a leaſe becomes void, covenant lies for a covenant broken 
before: as, if a leaſe be upon condition to be void for non-payment 
of rent; an adion lies for rent due before. Cro. El. 78. R. Cro. El. 
244- | 
So, if a parſon makes a leaſe, and afterwards becomes non-reſi- 
dent, he ſhall have covenant for a breach before. Cre. El. 78. 245. 
Dub. Dy. 373. a. but there acc. per Nich. in marg. 

So, covenant lies for a breach in non-performance of a thing, 
which makes the leaſe void; as, if a man covenants by indenture to 
give a bond, Wc. Proviſo that upon failure the indenture ſhall be thence- = 

orth void, covenant lies for not giving the bond, for the intent was, 
that it ſhould be void as to all covenants in futuro. R. Cro. El. 77. 

So, if a leaſe be void, covenant lies upon a collateral tizing : as, if 
a dean and chapter. leaſe to A. and afterwards leaſe to B., and cove- 
nant, that they have power to leaſe : covenant lies, tho' the leaſe to 
B. was void, for it was broken immediately by the making of the 
leaſe. R. Ow. 136. 2 Dan. 228. 4 Brownl. 21. | 
Pg covenant that the leſſee ſhall enjoy, ſhall be indemnified, G 

136. | 

So, if a bargain and ſale be to A. and his heirs, upon condition to 
be void, upon payment by the bargainor of ſo much money, and he 
covenants that he will pay; tho' the deed be void for not inrolling 
within ſix months, A. ſhall have covenant for non-payment of the 
money. N. Sal. 199. | 
So, if there be a covenant to do a lawful thing, and afterwards by 
act of parliament the thing be prohibited, the covenant ſhall be de- 
feated. R. 1 Sal. 198. R. cont. 3 Med. 39. | 

So, if a covenant be, that he will not do, what a ſtatute afterwards 
requires him to do. 1 Sal. 198. | 

But if a covenant be, that he will not do a thing then unlawful, 
tho' a ſtatute afterwards makes the thing law ſul, the covenant is not 
repealed. 1 Sal. 198. | | 

So, if a covenant be to find eight men to grind at a mill, and _ 
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the leſſee ſhall deduct it out of his rent; if the leſſee makes it a horſe- 


mill, by this alteration the covenant is diſcharged. X. 2 Cro. 182. 


[If A. and B. covenant in a leaſe for 61 years, that at any time 
within one year, after the expiration of 20 years of the ſaid term of 
61 years, on the requeſt of the leflee, and his paying 6 /. to the leflors, 
they would execute another leaſe of the premiſes to the leſſee, for and 


during the further term of 20 years to commence from and after the 


expiration of the ſaid term of 61 years, &c. And ſo in like manner, 


at the end and expiration of every 20 years, during the ſaid term of 
61 years, for the like conſideration, and on the like requeſt, would 
execute another leaſe for the further term of 20 years, to commence + 


at, and from the expiration of the term then laſt before mentioned, 
c. under this covenant, the leſſee cannot claim a further term of 
20 years in the leaſe, if he have omitted to claim a further term, at 


the end of the firſt and ſecond 20 years of the leaſe. 1 Term Rep. 


229. | 
72 perpetual covenant, never to take advantage of a covenant, is a 
releaſe for avoiding a circuity of action. 1 Ld. Raym. 420. GY. 


(G) Covenant to ſtand ſeiſed. 
(G 1.) When it ſhall be good. 


Fa man covenants or agrees for him and his heirs, with another 

and his heirs, that upon ſuch conſideration the other ſhall have his 
lands or tenements ; tho' the land does not paſs for want of livery, 
Oc. yet the covenantee ſhall have the uſe and profits, and now the 
poſſeſſion is executed to the uſe by the /. 27 H. 8. 10. Pl. Com. 
301. b. 303. a. Vide Bargain and Sale, (B 1, &c.) "© 

Tho' he covenants, that at a future day, as next Za/ter, &c. he will 
ſtand ſeiſed. R. 2 Cro. 180. Vide Uſes. | | 

Tho' the covenantor was ſeiſed only in reverſion, or remainder. 
2 Co. 15. a. | 


But ſuch covenant ought to be by deed ; for an uſe ſhall not be 


naiſed by parol. Adm. cont. Pl. Com. 303. a. Dub. Cro. El. 345. R. 


acc. Mo. 688.) Poph. 48. 50. K. per tot. cur. Dy. 296. b. R. ſepe 
Rol. 788, J. 20. R. ſæpe 1 Vent. 140. K. 1 Sid. 26. 82. Vide ante, 


(4 15 


So, it ought to be a covenant with another and his heirs; for 
otherwiſe it is but a perſonal covenant, which does not raiſe an uſe. 
V. 1 Sid. 26. : 

And, with a perſon capable for with his wife is not good. 2 Rel. 
788. J. 40. Co. L. 112. 

So, the covenantor ought to be ſeiſed at the time of the covenant 
otherwiſe he cannot ſtand ſeiſed to the uſe of another; and therefore, 
2 covenant to ſtand ſeiſed of lands, which he ſhall afterwards pur- 
chaſe, is void. R. Mo. 342. K. 2 Rol. 790. J. 30. 40. R. Cre. El. 
401. Win. 60. F. g. 237. 

Or, of ſuch land in particular, which he ſhall then after purchaſe. 
2 Rol. p. ＋ 37. | 5 | 

So, if a joint-tenant covenants to ſtand ſeiſed of the moiety of his 
companion after his death; it is void, tho' he ſurvives. R. 2 Rel. 
790. J. 45. Me. 776. . 


Or, if one covenants to ſtand ſeiſ:4 of ſo much land as is worth 


20 J. per ann. R. Het. 147. | [But 


/ 
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[But a man ſeiſed may covenant to ſtand ſeiſed to the uſe of an- 
other after covenantor's death. Roe v. Tranmer, T. 30 C31 G. 2. 
2 Wil. 5. ] 
| So, the covenant ought to be, that he himſelf will ſtand ſeiſed, 
ec. tho' the uſes do not ariſe until after his death; for a covenant 
that his heir ſhall ſtand ſeiſed, is not good. Per Hob. 313. 
Or, that he will levy a fine to his ſon, who ſhall Rand ſeiſed, Er. 
R. 3 Lev. 306. | 
| (G 2.) By what Words. 


So, there ought to be apt words and a manifeſt intent : and there- 
fore, if the words are future and obligatory, and not in preſent; and 
declaratory, no uſe ariſes. D. Ray. 48. Win. 36. 60. Aam. Pol. 515. 

So, if the words ſeem intended for another purpoſe : as, if a man 
covenants, that another ſhall enjoy free from incumbrances ; it does 
not amount to a covenant to ſtand ſeiſed. R. 1 Sid. 26. Adm. Ray. 48. 

So, articles of agreement by which a man covenants, grants, bar- 
gains, and ſells, Sc. do not amount to a covenant to ſtand ſeiſed; 
for they are only preparatory to a ſubſequent conveyance. R. Ray. 43. 
1 Sid. 82. 

So, a covenant to levy a fine, which and all fines ſhall be, and the 
covenantor ſhall ſtand ſeiſed, to the uſe of B., does not amount to a 
covenant to ſtand ſeiſed. R. 3 Lev. 126. Adm. Win. 36. 

So, articles, by which a mother grants and demiſes to her ſon. 
2 Lev. 214. R. Lev. 56. 

So, a covenant to levy a fine to a fon, and that the land ſhall re- 
main to the ſon free from incumbrances. R. 3 Lev. 306. 

To make an eſtate to A. and B., and that all eſtates ſhall be to the 
uſe of the ſame indenture. R. Dal. 112. h 

So, if the intent of the covenantor appears uncertain : as, if a 
man, in conſideration of marriage, covenants that land ſhall deſcend, 
remain, and come, c. for it does not appear, whether he intends 
that he ſhall have it by deſcent, or by way of remainder. 2 Rol. 788. 
J. 50. Vide 2 Lev. 77. R. Bend. pl. 153. 1 And. 25. | 

So, if he covenants, or gives, and grants land after his deceaſe ; 
for it does not appear that he intended to make himſelf tenant for 
life. R. 2 Rl. 788. J. 45. 789. J. 5. R. 1 Sid. 3. Semb. cont. 2 Lev. 
77. 226. | 

So, if for affection he gives or grants lands, of which he was 
ſeiſed in reverſion after an eſtate for life to B. and his heirs, to the 
uſe of D. and his heirs; for the uſe is not limited to B., but was in- 
tended to ariſe out of his eſtate, which cannot be, R. 1 Sid. 26. 
K. 2 Vent. 319. | 

If ceſſuy gue uſe in tail, 14 H. 8., covenants, that he or his feoffees 
will not make an eſtate, levy a ſine, c. but that the lands, after his 
death, ſhall deſcend to his ſon; this does not raiſe an uſe, but is 2 
covenant only. 3 Leo. 6. Bend. pl. 153. | 

So, if another ſort of conveyance ſeems intended, it ſhall not be 
eonſtrued to be a covenant to ſtand ſeiſed : as, if a man gives, of 
bargains and fells land to his ſon, without more; no uſe ariſes by 
way of covenant. Cro. El. 394. Semb. 2 Cro. 127. 

If he covenants, that after his death the land thall remain and be 


to his ſon, and his wife. X. Vin. 60. R. Cro. EI. 279. * 


n 
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So, if a man makes a charter of feoffment, with a letter of attor- 
ney io make livery, and livery is not made; it does not operate by 
way of covenant. 8 Co. 94. R. cont. 2 Lev. 213. ; but there was a 
blank for the name of the attorney. — | 

So, if by deed inrolled in conſideration of marriage, he grants, 

ives, and confirms, and inſerts a letter of attorney to make livery. 
Agr. 2 Rol. 787. J. 12. Cont. 2 Lev. 213. Adm. Pol. 532. 

Vet if the covenantor is ſeiſed in fee, and there are apt words (as 
graut) a plain intent, and a proper conſideration, (as naming one, the 
eldeſt ſon of his well- beloved uncle, ) a releaſe (void as ſuch, becaufe a 
grant of freehold to commence in future) ſhall take effect as a cove- 
nant to ſtand ſeiſed. Roe v. Tranmer, T. 30 & 31 G. 2. 2 Wii. 75. ] 

Yet the word, covenaut, is not neceſſary, if there be words equi- 

lent. 1 Vent. 140. 2 Rol. 789. J. 3o. | 

And therefore, if a man, in conſideration of marriage, gives, grants, 
and confirms land to J. and his heirs, to the uſe of him and his heirs; 
it ſhall be good by way of cevenant. R. 2 Rol. 787. J. 5. X. 3 Med. 


237. | * 
Ti A. ſeiſed in fee, in conſideration of marriage to be had between 
him and B., by indenture between A. one part, and B. and C. other 
part, gives, grants, enfeoffs, aliens, and confirms to B. and C. and their 
aſſigns, the lands then in his poſſeſſion, habernd. to the ufe of B. for 
life, remainder to the heirs of her body by A., who covenants the 
lands ſhall remain to the ſaid uſes, clear of charges ; this ſhall operate as 
covenant to ſtand ſeiſed, and B. has an eſtate in ſpecial tail, A. an 
eſtate for life by implication, and the reverſion in fee. Doe v. Aſſigns 
of Simpſon, T. 28 & 29 G. 2. 2 Will. 22. 1 8. 
So, if a father, tor natural affection, gives land to his ſon; tho' 
livery be indorſed and not executed. Ray. 45. | 
[If a father by deed, in conſideration of natural love, grants lands 
after his deceaſe to his two children, it is a covenant to ſtand ſeiſed. 
Rigden v. Vallier, H. 1750, 2 Veſey, 25 2.] | | 
So, if for affection he grants and aſſigns a rent in fee; tho? this be 
a conveyance at common law. Ray. 48. 2 Vent. 150. R. 3 Lev. 
372. 2 | | | | | 
So, if he grants, bargains, ſells, enfeoffs, and confirms land; tho' 
there be a clauſe of warranty in the deed, and a covenant for enjoy- 
_ when the eſtate ſhall be executed. R. 1 Vent. 137. 1 Mad. 175. 
2 LtV. 10. 
So, in all caſes, where the intent appears, that the covenantee 
ſhall have the eſtate, if the deed be defective, it ſhall be conſtrued a 
covenant to ſtand ſeiſed: as, if a ſn covenants, that if he dies with- 
out iſſue, he gives and grants the land to his mother. R. 2 Lev. 226. 
3 Lev. 372. 2 Jon. 105. Pol. 527. Carth. 39. 
a man gives and grants a rent to A. and his heirs, habendum 
aſter his death, if he dies without a ſon then living. R. 3 Lev. 370. 
If he covenants, that after the death of him and his wife the land 
ſhall deſc-nd and be to his ſon and his wife. Semb. Win. 37. 
If he enfeoffs truſtees, and grants to them to ſtand ſeiſed to the 
uſe of his brother, and there be no livery. I Ver. 141. But there 


was in the deed an expreſs covenant that the cu que truſt ſhould = 
enjoy. a ; 


| 


(G 3.) 


= — . .— 
* — — = — __—_— - 
> — — — how — — 2 — * — — = - 
— — — — * — 5 IS — 2 — = — = = = 
4 — — _ _ — — — — — — 
— - - — — 
_—_ 2 
— — — — * —— 0 = * : r : : - 
. — — — — 
— — = 
_ 1 = — 
— —— 


— — = 
— — . Þ . — 
= 
as LY —U—— —„—-̃— —— 
— SI — 


256 COVEN ANT. 


| (G 3.) Upon what Conſideration. 
(G 3.) What [hall be a good one.] So, there ought to be a ſufficient | 


conſideration, otherwiſe no uſe ariſes. 

And the confideration proper for railing an uſe by way of cove- 
nant, is for love and affection. 

In conſideration of his brotherly love. Pi. Com. 309. 2 Rol. 78 5. 
J. 20. 

In conſideration of marriage had, or intended. Per T wiſd. 1 Sid. 
83. Pl. Com. 30 1. b. 

So, for advancement of his blood or kin, c. Pl. Com. 30g. 

That the lands ſhould continue in his name, or blood. Pl. Com. 
309. 2 Rol. 785. I. 50. 

That they ſhould deſcend to his heirs male, Sc. Pl. Com. 3og. 6. 
2 Rol. 785. J. 40. 7 Co. 13. . | 

So, payment of debts, &'c. 

In confideration that he was bound for him in ſeyeral recognizances. 
Semb. Cro. El. 394. 

That he will enfeoff him of ſuch had: Win. 59. 

And it is ſufficient, if a conſideration appears by the import of the 
deed, tho* it be not expreſſed : as, if a man covenants to ſtand ſeiſed 
to the uſe of his ſon, daughter, wiſe, brother, Oe. 7 Co. 40. R. 
1 And. 7 

To the uſe of his mother. R. 2 Jon. 105. 

So, if a man, for love to his ſon, covenants to ſtand ſeiſed to the 
uſe of himſelf for life, and afterwards to his wife for life, and after- 
wards to his ſon, &c. an uſe ariſes to his wife (being named his wife) 
tho! another conſideration is expreſſed. R. 2 Rol. 182. l. 40. 7 Co. 40. 

So, if a conſideration expreſſed for one extends to another, to whom 
by the covenant the eſtate is limited in the ſame deed, it is ſuſficient: 
as, if a man, in conſideration of affection to his eldeſt ſon, covenants 
to ſtand ſeiſed to the uſe of him in tail, and afterwards to the uſe of 
his younger ſon, Oc. an eſtate ariſes to the younger ſon; for the con- 
fideration expreſſed to the elder extends to the younger ſon. k. 2 Rol. 
783. J. 

„ * conſideration of affection to his brother, he covenants to 
a. ſeiſed to the uſe of his brother and his wife for their lives; this 
extends to the wife of his brother. 2 Rol. 783. J. 50. 786. J. 10. 

So, in conſideration that he will marry his daughter, a covenant to 
be ſciſed to the uſe of both. 2 Rol. 784. J. 5. 15. 

So, in conſideration of affection to his ſon, extends to the wife of 
his ſon. 2 Rol. 784. J. 10. 2 Cre. 168. 

So, if an eſtate be limited to ſeveral, upon a conſideration which 
extends only to one, the uſe of the whole ariſes to him: as, if a many 
in conſideration of affection, covenants to ſtand ſeiſed to the uſe of B. 
his brother, D. and C. in truſt, Sc. tho? D. and C. are ſtrangers, to 
whom the conſideration does not extend, B. ſhall have the whole. R 
2 Rol. 783. l. 15. Vide poſt. (G 5.) 

So, if ſome conſiderations expreſſed are good, and ſome not, it is 
ſufficient ; as, in conſideration of 100 J. and a rent to be granted; 
tho' the conſideration of the rent is executory, and therefore not 
good, the uſe ariſes upon the other conſideration of 100 /. K. Me. 
$47, 8. 

So, 
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So, a grant in conſideration of affection, and alſo of money, ſhall 
be good by way of covenant. R. 3 Lev. 192. x 

So, a conſideration conſiſtent with the deed, or with the conſider- 
ations expreſſed, may be averred. 2 Co. 76. 2 Rol. 786. J. 45. 790. 
. 7 Co. 40. | e 
* if in hen PEN of continuing the eſtate in his family, c. a 
man covenants to ſtand ſeiſed to the uſe of B. it may be averred, that 
B. is of his kin. F. g. 301. Rs 0 Se? 29] 

So, if the conſideration expreſſed is not ſufficient to raiſe an uſe, it 
may be averred to be made upon other conſiderations, which are good. 
2 Ru. 790. l. 10. | BIR 

[Contra if no conſideration is mentioned in a deed, you may enter 
into proof of conſideration ; but, if any conſideration is mentioned, 
and not ſaid for other confiderations, you cannot prove any other. Pea- 
cock v. Monk, 1748, 1 Veſey, 127.) | 

[But when the conſideration expreſſed in the deed of conveyance was 
28/., parol evidence was admitted to prove that 30 J. was the real con- 
Gderation. Rex v. Scammonden, M. 30 Geo. 3. 3 T. R. 474] | 

[And other conſiderations may be proved than thoſe expreſſed in 
the deed. Bid. Filmer v. Gott, 7 Bro. P. C. Jo.] | 


(G 4.) What not. If it be too general, or does not import a real con- 
deration.) But if the conſideration be too general, it is not ſufficient : 
as, if a man, for divers good and valuable conſiderations, covenants 
to ſtand ſeiſed; no uſe ariſes. 2 Rol. 786. J. 35. R. 1 Co. 176. a. 
Mo. 145. R. 2 Co. 15. | | I N 

So, if the conſideration mentioned does not import quid pro quo: 
as, in conſideration of long acquaintance, or being ſchool-fellows, 
&c. Pl. Com. 302. a. R. 2 Rol. 783. l. 35. 

Or, being chamber- fellows, or, intire friends. R. 2 Rol. 783. 1. 30. 

In conſideration, that the king is the head of the commonwealth, 


hath the charge of preſerving peace, repelling hoſtilities, Cc. R. 


2 Co. 15. Semb. 1 And. 141. | . 

In conſideration of love and affection to him who is not his kin. 

Or, to his baſtard, or natural ſon. Co. L. 123. a. R. 2 Nol. 
785. J. 25. 30. | 

So, if it be, in conſideration that A. out of the profits of the lands 
ſhall pay his debts; it is not ſufficient to raiſe an uſe to A. for he 
gives nothing. R. Mo. 194. 1 Leo. 195. 8 

Vet if a covenant be, in conſideration of marriage, to A. and B. 
and the heirs of their bodies, c. and afterwards there be a feoffment 
and fine to the ſame uſes; tho' the marriage does not take effect, but 
B. (the woman) marries another, ſhe ſhall take a moiety for life; for 
by the fine, &c. the uſes are fixed in A. and B. R. Jon. 346. (Vide 


2 Rol. 795. J. 5.) 


(C 5.) I the covenantee be a ranger to the conſideration.] So, if a 


man be a ſtranger to the conſideration, no uſe ariſes to him; as, if 


a man, in conſideration of marriage between his ſon and A. covenants 


to ſtand ſeiſed to the uſe of them for life, remainder to C., the re- 


mainder is void. PI. Com. 307. b. 2 Rol. 184. J. 20. 

If, for payment of debts, c. he covenants to ſtand ſeiſed to the 
uſe of himſelf for life, and afterwards to 4, for years the eſtate to 
Vor. III. 8 N A. is : 


* 
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A. is void, if he was not executor. R. 2 Rol. 784. J. 35. 1 Co. 154, a, 
1 Leo. 195. 1 And. 260. 3 
If, for advancement of his blood and marriage of his baſtard, he 


covenants, c. no uſe ariſes to the baſtard ; for ſh&is lia populi, and 


a ſtranger. 2 Rol. 785. J. 25. 1 And. 79. Vide Baſtard (E). 
If, for advancement of his blood, name, and ifſue, he covenants to 
ſtand ſeiſed to his firſt, ſecond, and other ſons in tail, remainder to the 


king; the remainder to the king is void, for want of a conſideration. 


R. Mo. 195. 2 Co. 15. | | 

If, in conſideration of the marriage of his ſon with A., without 
ſaying, for a ſettlement in his name or blood; no eſtate ſhall ariſe to 
himſelf, for the father is a ſtranger to this conſideration, which was 
perſonal to the ſon. 1 Browwn/. 193. 

So, if in conſideration of natural affection, a man covenants to 
ſtand ſeiſed to himſelf for life, with power to make leaſes, c. a 
leaſe to a ſtranger is void, for he is not within the conſideration, upon 
which the power was founded. R. 2 Rol. 260. J. 30. 2 Cre. 181. 

So, if it be in conſideration of marriage, with power to make 
leaſes, and the huſband leaſes to a ſtranger; the leaſe is void as to 
the wife. R. 1 Lev. 30. | | | 

So, if one covenantee be a ſtranger, and the other not, the whole 


veſts in the other: as, if A. for natural love, covenants with B. his 


brother, C. and D. to ſtand ſeiſed to the uſe of the covenantees and 
their heirs, in truſt to raiſe portions for his iſſue; the whole uſe veſts 
in B. his brother, to whom the conſideration extends, not to the 
others. R. Jon. 419. 2 Rol. 783. J. 15. | 

Tho' the limitation was, upon truſt to raiſe portions, the eſtate 
veſts, which is not deſtroyed by the truſt ; but the eſtate ſhall be ſub- 
ject to the truſt in equity. R. Fon. 419. . | 

And if the truſt becomes impoſſible by the act of God, the eſtate 
ſhall be abſolute in the truſtee. . Ibid. | 
80, if in conſideration of affection to his wife, a man covenants to 
be ſeiſed to him for life, afterwards to his wife for life, afterwards to 
ſuch as his wife ſhall appoint ;, the conſideration does not extend to a 
ftranger to whom the wife ſhall appoint it. Semb. F. g. 300. 

[If A. in conſideration of love and affection to his wife, covenants 
to ſtand ſeiſed to the uſe of them, and the ſurvivor for life, remain- 
der to their iſſue, remainder to ſuch perſon as wife ſhall diſpoſe to, 
and for want of ſuch diſpoſition to B., which B. is nephew to A., 
tho' not named as ſuch in the deed, and the wife after A.'s death 
without iflue conveys to D. D. has no title, as being a ſtranger, and 
B. has a title, as being named in the deed, he may aver himſelt within 
the conſideration. Goodzitle v. Petto, P. 5 G. 2. Str. 934.] 


So, if a man, in conſideration of marriage and 100 J. paid, cove - 


nants to ſtand ſeiſed to A., and B. his intended wife; no uſe ariſes, 


tho' the money be paid, if the marriage does not take effect; and the 


marriage was the principal, and the money only acceſſary to it. K. 


A. 102. 


So, if the conſideration be contingent or future, no uſe ariſes till 

it happens : as, if a man, in conſideration of his marriage with B., 

covenants to ſtand ſeiſed to the uſe of himſelf and B., no uſe ariſes 

till the marriage takes effect. R. 2 Rol. 792. J. 50. Vide Uſes 

(K 7.) | | 1 
| * 
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If « 2 man, in conſideration that A. will pay his debts, tc. cove- 
nants to ſtand ſeiſed to the uſe of A. &c. no uſe ariles till the conſi- 


deration be executed. R. Mo. 194: 

But a contingent uſe ſhall ariſe by a covenant to ſtand ſeiſed, as 
well as by a feoffment. Per three J. Cho. El. 80 f. 

So, if the conſideration ceaſes, the uſe alſo ceaſes: as, if a man, 
in conſideration of his marriage with B., covenants to ſtand ſeiſed to 
the uſe of him and B., and the marriage is ſolemnized before B. at- 
tains the age of twelve years, who after ſuch age diſagrees; the uſe 
ceaſes as to B. 2 Rol. 792. J. 52. 

So, if after marriage they be divorced. 2 Rol. 792. . 52. 


Pleading concerning N and in Writ of 
Covenant. | 


Vide Pleader, (C 45, &c.—E 25, 26.—2 V I, Fed? W 32. ; By 


Releaſe of Covenants. = 


Vide Releaſe, (E 4.) 


Vide alſo more of title Covenant, i in Chancery, (2M 16.—2 X I, &c.) - 


COVERTURE. 


8 8 — 


C OV 1 N. 
(A) Covin, What ſhall be. 


£0 VIN is a ſecret contrivance between ſeveral to defraud and 
prejudice another. Co. L. 357. a. 9 Co. 110. a 
So, fraud may be committed by one only. 9 Co. 110. b. 


| (B 1.) An Act by Covin is void. | 
T HE by abhors covin; and, therefore every covinous act mall be 


void. 

So, a lawful and riglitful act, 171 it be done by covin, | ſhall be void: 
as, if a wife, after the death of her huſband, be of covin with B. to 
qiſſeiſe the tenant, and endow her; the tenant ſhall vg the dower. 
Co . 357. 3. . ; 


If tenant for life makes a furrender of his eſtate, to. defraud his 


creditors, it ſhall be void, V. ide Hale in 1 Vent. 257. 


(B 2.) 80, a fraudulent Gift, &c, 


By the /. 50 Ed. 3. 6. bee divers give their chattels by collu- 
if their creditors compound, 


ound to be made by colluſion, 


it was enacted, that if ſuch of be h 
the 
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che creditor ſhall have execution of the chattels, us if no gift had been 


made. 


And by the ff. 3 H. 7. 4. deeds of gift of goods and chattels to de- 


fraud creditors, made on truſt, c. ſhall be void. 
So, by the f. 13 Zl. 5. every gift, grant, . bargain, c. of goods 
and chartels, or any profit out of them, and every bond, judgment, 


and execution made of intent to defraud creditors or others of their 


juſt. actions, debts, damages, forfeitures, heriots, mortuaries, Oc. 


ſhall be void againſt the perſon ſo defrauded, his heirs, executors, or 


adminiſtrators, e. 5 
And, if any party or privy to ſuch fraudulent gift, grant, &c. put 
| In ure, or avow, Qc. the ſame as true, and done bend fide and on 
good conſideration, he ſhall forfeit the whole value of ſuch goods, 
bond, Q. a moiety to the queen, a moiety to the party aggrieved. 
Provided, not to avoid any intereſt in goods, chattels, &c. conveyed, 
Ec. on good conſideration and bond fide to any perſon, not having at 
the time of ſuch conveyance notice of ſuch covin. 
II. A., indebted to B. and C., after being ſued to judgment and ex- 
ecution by B. go to C., and voluntarily give him a warrant of attor- 
ney to confeſs judgment, on which judgment is immediately entered 
and execution levied on the ſame day on which B. would have been 
entitled to execution and had threatened to ſue it out; the preference 
ſo given by A. to C. is not unlawful, nor fraudulent within the mean- 
ing of this ſtatute. Holbird v. Anderſon, B. R. E. 33 Geo. 3. 5 T. R. 
235. ] 8 
A fraudulent gift, or grant of goods and chattels, was void by the 
common law. Dy. 295. a. 
And, therefore, if it was made after judgment to defraud the ex- 


ecution, it was not a treſpaſs in the officer, or creditor, who took 


them in execution, Dy. 295. a. 

Yet, a fraudulent deed was not void by the common law againſt 
him, who had a younger title. R. 3 Co. 83. a. | 

But now, without queſtion, every gift, grant, &c. being fraudu- 
lent ſhall be void, as to creditors, &c. whether they claim by a younger, 
or by an elder title. 

As, if a man, being in debt, conveys his goods to another, and 
takes the profits. Dy. 295. . 

If a man before his death bargains and ſells all his horſes to an- 
ather, without a conſideration, to defraud the lord of his heriot. Dy: 


351.6. | 
If a man, indicted for recuſancy, conveys his leaſes and goods to 


others, upon feigned conſiderations, to defeat the king of his for- 


feiture, and then flies over fea. R. 3 Co. 82. a. 

And the word, forfeiture, in ft. 13 El. 5. ſhall be extended to 
2 * which may be forfeited to the king, or to a ſubject. K. 
3 Co. 82. 6. 

If A. makes a feoffment to avoid a formedon, &c. againſt him, and 
then pleads non-tenure. R. Cro. El. 233. 

And a deed has the enſigns and marks of fraud, if it be compriſed 
in general terms: as, if he grants all his goods and chattels generally 
without exception. R. 3 Co. 81. a. 

If it be made in a ſecret and clandeſtine manner. R. 3 Co, 81. 4. 
6 Co. 72. a. ic 


wr 


If it be pending an action, indiftment, c. 3 Co. 81. a. 
If it be accompanied with unuſual clauſes: as if the deed expreſſes, 
that it was made e, and bond fide, & c. bid. N | 
Or, has the colour o : 
and the poſſeſſion continues with the bargainor. 6 Co. 72. a. 

So, if it be upon an expreſs truſt. 3 Co. 81. 5. x 

Or, if a truſt be implied: as, if after the gift, bargain, &c. the 
vendor continues in poſſeſſion, and takes the profits, &c. 3 Co. 

. 
i the grant be without any conſideration. 3 Co. 8 1. 6. 

If the grant be for affection, or in conſideration of blood, or nature. 
Ibid. - a : 

Or, to a ſon, couſin, or other relation. Bid. | 

If a bargain, &c. of goods be attended with marks of fraud, it ſhall 
be void, tho? it was made upon good and valuable confideration: as, 
if A. conveys all his goods and chattels to a real creditor for ſatisfac- 
tion of his debt, and afterwards continues in poſſoſſion, &c. R. 3 Co. 
80. b. [2 Term Rep. 587.) | 


[So, the purchaſe of a debtor's goods, with the knowledge of a ſe- 


queſtration by Chancery, or of a judgment and execution, though for 
a valuable conſideration, is voids Cowp. 434.) . 

[If the vendee continue in poſſeſſion, and appear as the vibe owner, 
this is evidence of fraud. Ad. ibid.] 


[So, is the circumſtance of a man's being indebted at the time of 


his making a voluntary conveyance. Id. ibid.] 

[But theſe are not concluſive 3 the queſtion may ſtill remain, 
Whether the conveyance was bond fide ? Therefore, where A. being 
indebted, in conſideration of marriage, and of 10, ooo J. his wife's 
portion, which was ſuppoſed to be more than the amount of his debts 
at that time, along with his real eſtate, which was thought not to be 
an adequate ſettlement, conveyed likewiſe his hou/zhold goods, in truſt 
for himſelf for life, remainder to his wife for lite, remainder to his 
_ firſt, &c, ſon in ſtrict ſettlement. The lady being a ward of Chan- 
cery, the ſettlement was approved of by the maſter, and the goods 
enumerated in a ſchedule. A. after marriage continued in poſſeſſion of 


the goods; it was held that this conveyance was good even as againſt | 


creditors at the time of the ſettlement. Coup. 432.) | 


So, if A. indebted to ſeveral perſons, conveys all his goods to one | 


in ſatisfaCtion of his debt, upon agreement, that he will deal favour- 
ably with him; for tho it be a good conſideration, it is not bong fide. 
R. 3 Co. 81. a. | | | 
If a man be party or privy to a fraudulent grant, &c. an informa- 
tion lies againſt him upon the ff. 13 El. 5. 3 Co. 80. 6. 

Or, an action of debt for ſo much as is the value of the goods, by 
gui tam, &c, Dy. 35 1. ö. | Ss 

And, if to defrand of an heriot, &c. a fraudulent deed be made of 
twenty horſes; an aCtion lies for ſo much as was the value of all the 
horſes contained in the grant. Per tus J. Manw. cont. Dy. 351. ö. 

If a fraudulent gift, grant, &c. be made, it ſhall be abſolutely void 
as to creditors. | | 

But, it is not void as to the party, his executor, or adminiſtrator: 


amd therefore, the adminiſtrator, to covenant for delivery of goods 


lold by fraud to B. and covenanted to be delivered at the death of the 


8 3 | covenantor, 


payment of debts; when none were paid, 
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covenantor, cannot plead the f. 13 El. 5. and that the ſale was to 
defraud creditors, R. Tel. 196, 7. 2 Ge. 271. 

But a gift, bargain, c. ſhall not be fraudulent, if it be made bong 
Fae and upon valuable conſideration. Vide poft. (B 4.) 


G 3.) And a fraudulent Feoffment, Ec. 
So, by the /f. 50 Ed. 3. quod vide ante, (B 2.) a feoffment found to 


be by colluſion to avoid execution, ſhall be void. 

And by the ff, 13 El. 5. every feoffment, grant, conveyance, c. 
of lands or tenements, or any profit or charge out of them, as of rent, 
common, c. made to defraud creditors, or others, of their ju't 


actions, ſuits, debts, damages, penalties, forfeitures, heriots, mor- 


tuaries, reliefs, ſhall be void as to all perſons who might fo be de. 
frauded, their heirs, ſucceſſors, executors, adminiſtrators, or aſſigns, 

So, by the /. 27 El. 4. every conveyance, grant, charge, eftate, 
incumbrance, or limitation of uſe, of, or out of lands or tenements, 
made to defraud any who hath or ſhall purchaſe in fee, for lives, or 
years, the ſame lands, or any part of them, or any rent, Oc. out of 
them, ſhall as to ſuch purchaſer for money or other good conſidera- 
tion, and all claiming by, from, or under him, be void. 

And every conveyance, Cc. with any clauſe of revocation, c. 
ſhall be void as to any, who ſhall after purchaſe for money or other 
good conſideration, (the firſt conveyance not revoked,)and all claiming 
by, from, or under them. | | N 
And any, party or privy to ſuch fraudulent conveyance, who puts 
the ſame in ure, as true and made bond fide or on good conſideration, 
to the prejudice of ſuch purchaſer, ſhall forfeit one year's value of 
ſuch lands; a moiety to the queen, a moiety to the party grieved. 

Provided not to extend to any conveyance, charge, Qc. made on 
good conſideration, and bond fide. 

And therefore, every feoffment, &c. made to defraud crcditors, 
Sc. ſhall be void. Vide Fraudulent Gift, &c. ante, (B 2.) | 

So, every conveyance, Wc. to defraud a purchaſer, is void as to 
him, &9c.— Who ſhall be a purchaſer, vide in Chancery, (4 I 2.) 

So, if tenant for life commits a forfeiture, to the intent that the 
reverſioner ſhall enter; a purchaſer ſhall avoid it, as well as a con- 
veyance. Per Hale, 1 Vent. 257. | | 

Every voluntary conveyance primd facie ſhall be fraudulent as to a 
purchaſer. Adm. 1 Sid. 133. 1 Vent. 194. R. Ca. Ch, 100. 217. 
Per Hale, 2 Lev. 147. | 

Tho' it be for advancement of his blood, for natural affection, Cc. 

Tho' it be in conſideration of a marriage had, where there was 
po precedent agreement for it. Ca. Ch. 99. Vide infra. Vide pyjt 
B 4. PR 
— a ſecret leaſe, Oc. ſhall be fraudulent. 6 Co. 72. 

So, a conveyance upon colour of a good conſideration, is fraudu- 
lent, where it is only colourable : as, if a man aſligns a leaſe to au 
infant for payment of debts, which are not paid. R. 6 Co. 72. 

If he conveys to his daughter, Cc. for her proviſion in marriage, 
and ſhe does not marry. R. 1 Sid. 133. | 

Or, conveys to truſtees to the uſe of himſelf for life, with power to 
make a mortgage, and then in truſt to ſell for payment of his debts, 
R. a Fer. 510. If 
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If tenant in tail conveys to truſtees by fine upon truſt to pay debts, 
with power to make leaſes with rent or without rent, for any time, 
and . afterwards continues in poſſeſſion; or the power of leaſing, 


and the continuance in poſſeſſion, are marks of fraud, R. 2 Lev. 


147. o M | 
80, if there was an agreement before marriage to make a ſertle- 


ment, and he after marriage makes a ſettlement for other purpoſes. 
R. 2 Lev. 147: 25 3 
If the agreement was only for a jointure to the wife, and the ſet- 
tle ment goes to the iſſue of the marriage, it will be fraudulent for ſo 
much. 4 Ver. 285, 6. 4 
If the agreement was upon the marriage of B. his ſon, and after a 


limitation to B. for life, he limits in remainder to another ſon ; the 


remainder will be fradutent as to a purchaſer. R. Lane, 22. 

[But if A. ſeifed in fee has a mother who has annuity iſſuing out of 
the 2vhole lands, and two brothers B. and C., and the mother previous 
to A.'s marriage conſents to part with her ſecurity on the whole lands, 
and to take it on part of the lands, and A. and mother join in fine, 
and then in conſideration of ſaid grant and releaſe, and of marriage 
and portion, conveys to truſtees to pay annuity out of part, then the 


whole lands to the uſe of A. for life, remainder to preſerve, c. re- 


mainder to firſt and other ſons, remainder to B. and C. ſucceſſively 
in tail- male, remainder to the daughters of A., remainder to 4. in 
ſee; the mother's conſent to change her ſecurity is a good conſider- 
ation for A. to make this ſettlement on B. and C. Roe v. Mitton, IM. 
8 G. 3. 2 Wil. 356.] | | | | 

So, a conveyance with a clauſe of revocation will be fraudulent as 
to a purchaſer, though the power of revocation be ſuture, viz. after 
the death of B. &c. and the ſtatute ſpeaks only of a preſent power. 
R. 3 Co. 82. 6. Mo. 618. Bridg. 23. | 

So, if the power of revocation is to be exerciſed with the aſſent of 


another. 3 Co. 8 2. 5. Bridg. 23. N 


Or, to be executed by another. ko 


So, if the power be reſerved by the recoveror, and not by him to 
' Whoſe uſe the recovery was. R. AAo. 616. OR 
So, a conveyance, with a power of revocation, will be fraudulent 
tho" made- in conſideration of marriage, c. Lane, 22. | 
So, it will be void as to the conuſee of a ſtatute, or any who has 
a charge out of or upon the land, as well as to a purchaſer, or 
grantee, &c. of the land itſelf, R. Bridg. 22. | 
So, if a conveyance be with a clauſe of revocation, and afterwards 
the power be extinguiſhed by fine, feoffment, &c. to the intent to de- 
fraud a purchaſer ; the fine, feoffment, &'c. ſhall be void as to him, 
for a conveyance with a power of revocation is in the ſame degree as 
. N e by fraud. R. 3 Co. 83. a. Mo. 618. | 
If a father makes a fraudulent leaſe, &c. and the ſon ſells the eſtate, 
the purchaſer ſhall avoid it. R. 6 Co. 72. b. 
* 2 the ſon did not know of the fraudulent conveyance. 6 Co. 
72. b. 8 | | 
A fraudulent conveyance ſhall be void as to a purchaſer though he 


wp notice of it before his purchaſe. K. 5 Co. 60. b. D. 2 Lev. 
© | = | | 
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(B 4.) What ſhall not be fraudulent. 


But a conveyance ſhall not be fraudulent, if it be made upon 
conſideration, tho” it was concealed, or ſecretly made. R. 2 Crs, 158. 
455. R. 1 Vent. 194. 

So, if it was concealed in the time of the civil war, for fear of a 
ſequeſtration. R. 1 Sid. 134. 

So, a leaſe made by him who has a power of revocation ſhall not 
be fraudulent, though there be no eonſideration, except the rent re- 
ſerved. R. 2 Cre. 181. . | 

So, a conveyance upon a good conſideration is not fraudulent, 
though it was not for money: as, if it be upon conſideration of a mar- 
Tiage to be had. [ Vide Cow. 705. 708.] | 

80, if it be made after marriage, in purſuance of articles, Ec. 
before marriage. R. 2 Cro. 158. 455. R. 1 Vent. 194. Vide ante, 

B 3.) | | : 
Or, in purſuance of an agreement by pare! before marriage. 2 Cre, 
158. 455. 1 Vent. 194. | 

Tho' it be provided, that it ſhall be void upon ſettlement of another 
jointure on his wife, and ſo in ſome ſort is determinable at his plea- 
ſure. R. 2 Cro. 45 5. | 

Or, if it be with a clauſe of revocation, with the conſent of four 
truſtees for the wife; for the ſettlement, being upon good conſidera- 
tion, and not determinable at his pleaſure, or of any in truſt for him, 
is good. R. 2 Jon. 94. : | 5 

So, if huſband and wife join in the alienation of land, limited 


to them and the heirs of their bodies by marriage ſettlement, and 


the ſame day the huſband ſettles lands of greater value to the ſame 
uſes ; the ſecond ſettlement is not fraudulent as to a purchaſer of the 
ſame land, though it does not appear to be purſuant to the marriage 
agreement; for it ſhall be intended the wife would not otherwiſe have 
Joined in the alienation of hex jointure. R. 2 Lev. 71. 

So, if the huſband, upon ſuch alienation, undertakes to give to the 
wife, at his death, 400 J. and afterwards gives an obligation to ſuch 
intent. R. 2 Lev. 148. | | 


So, a ſettlement upon marriage, with a proviſo to charge land with 


2000/., is not void as to a purchaſer ; tho” it was voluntary as to ſuch 
proviſo. R. 1 Lev. 151. : 

So, if a conveyance, in its commencement voluntary or convinous, 
becomes afterwards ſettled upon a good conſideration, it ſhall not be 
avoided, as fraudulent, by a ſubſequent purchaſer: as, if a man con- 
veys to his daughter, as a proviſion for her when ſhe ſhall marry, and 
upon proſpect of this ſettlement, ſhe marries, and then the father 
ſells for a valuable conſideration ; the purchaſer ſhall not avoid the 
ſcttlement upon the daughter. R. 1 Sid. 133, 4. 

So, if a man makes a covinous ſettlement upon his ſon, who ſells 
for a valuable conſideration, and afterwards the father ſells to an- 


other for money; his purchaſer ſhall not avoid the ſettlement by the 


ſon. R. 1 Sid. 134. | 
So, if a voluntary leaſe be aſſigned for a valuable conſideration, the 
purchaſer of the inheritance after the aſſignment, ſhall not avoid it. 
R. 3 Lev. 388. Shin. 423. 5 | 
So, a voluntary ſettlement by a father, ſhall not be avoided by 2 
purchaſer from.the fon. 1 Ver, 46. | | 80, 
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So, if the conſideration extends only to an eſtate· tail; a remainder 
afterwards, though without good conſideration, is not fraudulent ; for 
2 remainder after an eſtate which may be perpetual, ſhall not be ſup- 
poſed made for defrauding creditors. R. 2 Lev. 105. 

So, a ſettlement after marriage, in conſideration of the wife's joĩn- 
ing in the alienation of her jointure, ſhall not be fraudulent as to the 


iſſue, tho' the huſband might have barred them without his wife. R. 


Lev. 71. | 
. So, aa conveyance ſhall not be taken to be fraudulent, as 
to a purchaſer upon a conſideration of nature, or blood, fc. for the 
words in the ft. 27 El. for money or other good conſideration, are tanta- 
mount to the words, or other valuable confideration, N. 3 Co. 83. 
And, therefore, if a man for advancement of his heirs male to be 
begotten, upon the body of his wife, covenants to levy a fine to the 
uſe of himſelf for life, and afterwards to his eldeſt iſſue male upon 


the body, &'c. and afterwards, to defeat that covenant, makes a 


Fraudulent leaſe, and then levies the fine; tho' the eldeſt iſſue be a 
purchaſer band fide, he ſhall not avoid the leaſe. R. 3 Co. 83. 6. 
Cro. El. 444. | | | 

Or, covenants to ſtand ſeiſed to the uſe of his ſon, nephew, tc, 
R. Mo. 602, | | 

So, if a man makes a ſettlement after marriage, upon his wife for 
her jointure, without a precedent agreement, the wife ſhall not avoid 
a fraudulent conveyance made before. R. Cro. El. 445. =" 

So, if a leaſe be made bond fide, but without a fine given, or rent 
reſerved ; the leſſee ſhall not avoid a fraudulent conveyance made be- 
fore. R. 3 Co. 83. a. | 
So, if a man, by impoſition of the vendee, ſells to him at an under- 
value; he ſhall not avoid a voluntary ſettlement made by the vendor 
before by advice of friends: for the ſtatute does not extend to a 
purchaſer by indirect means. 3 Co. 83. b. Cro. El, 445. | 

8o, if a purchaſer upon conſideration of nature, or blood, after- 
wards ſells upon a valuable conſideration ; the vendee ſhall not avoid 
a voluntary ſettlement made prior to the ſettlement on his vendor. 
R. Mo. 602. R. Ray. 25. 

(If a perſon, having ſeveral creditors, convey by deed his legal in- 
tereſt in part of his real and perſonal property to a truſtee, in truſt 
(after deducting the expences reſpecting the truſt,) out of the rents 
and profits to pay half of the ſurplus to the grantor for his own uſe, 
and the reſidue among certain creditors named in a ſchedule, with- 
out any intention of fraudulently delaying the other creditors in ob- 
taining their demands, the deed is good in law. Eftwwick v. Cailland, 

B. R. M. 34 Geo. 3. 5 T. R. 420. 5 
[If all the creditors of an inſolvent conſent to accept a compoſi- 


2 


tion for their reſpective demands upon an aſſigument of his effects by 


a deed of truſt, to which they are all parties, and one of them, before 
he executes, obtain from the inſolvent a promiſſory note for the ro- 
ſidue of his demand, by refuſing to execute till ſuch note be made, 
the note is void in law, as a fraud on the reſt of the creditors. Cock= 
bott v. Bennett, B. R. M. 29 Geo. 3. 2 T. R. 763-] 
II A. agree to give B. a certain ſum for goods in advancement to 
C. any ſecret agreement between B. and C. that the latter ſhall pa 
_ 2 farther ſum is void, as a fraud on A., and B. cannot — — 
| | | rther 
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farther ſum from C. Jackſon v. Ducbaire, B. R. H. 30 Ge, 3. 


3 T. K. 551-1 . 
[An inſolvent aſſigned over his effects for the benefit of his cre. 


ditors, and in the deed there was a proviſo that the ſhares of thoſe 


creditors who did not execute it before a given day, ſhould be paid to 
the inſolvent ; an agreement made between the inſolvent and a cre. 
ditor after that day, that the latter ſhould ſign the deed, and the 
former pay the remainder of the whole debt, is frauduſent and void, 
Fackſon v. Lomas, B. R. H. 31 Geo. 3. 4 T. K. 166. ] 

[By a deed of compoſition between a trader and his creditors, it 
was agreed that the trader ſhould give them his bills, accepted by a 
friend, for 105. in the pound, payable in certain proportions at fixed 
periods, and his own promiſſory notes for the remaining 5 5., and that 
the creditors ſhould be at liberty to take his own notes only for their 
full demands if they pleaſed. One of the creditors who ſigned the 


deed took the bills from the debtor, accepted by his friend, for the 


whole 155. in the pound, payable at the ſame reſpective times, as 
the bills agreed to be given by the deed of compoſition, and the 


tranſaction was py fair, the creditor not receiving by it more 


than the others. Feiſe v. Randall, B. R. H. 35 Geo. 3. 6 T. R. 146.) 

If, in conſequence of a debtor repreſenting to one of his creditors 
that if he will agree to accept a compoſition for his debt, all the other 
creditors will do the ſame, ſuch creditor do agree, &c. the agreement 


is not binding on him, if that repreſentation be untrue. Cooling v. 


Noyes, B. R. E. 35 Geo. 3. 6 T. R. 263.] - 5 
Vide Froud, in title Chancery, (3 F 1, 2.—3 M 1, &c.—3N 1. 
4D 3.—4 H 4.—4 L 1.—-4 0 2.) 
De +. 
King's Council. 
Vide Rey, (E 1, Oc.) 


Preſident of the Council. 
Vide Roy, (E 2.) 
Privy Council. 
Vide Roy, (E 2, Cc.) - Parliament, (L 30.) 
Common Council. 
Vide Franchiſes, (F 25.) - London (F). 
COUNT. 


Tit Abatement, (G I Sc.) Accompt, (E 2.) Addon upon the Caſe 
(C 2.)—AFion upon the Caſe repens 2 (H 2, ang 3 2 


upon the Caſe for a Conſpiracy, (C 2, Sc.) Action upon the Caſe for 


a Deceipt, (F 2, 3.) — Action upon the Caſe for Defamation, (G ly 


Oc.) — Action upon the Cafe for a Diſturbance, (B 1.)—Acdion po | 
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the Caſe for Negligence, (B 1.—C 2.) —Adien upon the Caſe for a 
Nuance, (E 1.)— Action upon the Caſe upon Trover, (G 1, &c.)— 
Amendment, (L 1, 2.) — Annuity (E).— Appeal, (G 6.) Attorney, 
(B 21.)—Audita Querela, (K 6.)—Charters, (B 2.)—Courts, (P g.) 
Droit, (C 4.) - Pleader (C 1, Cc.) (F 6, 7. 12. M 1.—8 24. 
43.—V 3.—2 L 1. — 2 8 16.—2 V 2.—2 W), Cc.) —(2 X 2. 
—2 Y 2.— 2 Z 1.—3 A 5.—3 E 2.—3 F 2.—3 J 3.—3 K 10. 
3 M 3.—3 N 3.3 O 2. — and other places in the ſame title).— 
Prohibition (1), — Quare Impedit, (B 2.) Voucher (E). | 
COUNTERFEITING. 
Vide Forgery. E. 
Counterfeiting the Great or Privy Seal. 


Vide Fuftices, (K 6.) 
Counterfeiting Money. 
| Vide Fuftices, (K 7.) 
COUNTERMAN D. 
Countermand of a Will. 
Vide Deviſe, (F 1, 2.) 
Countermand of an Authority. 
Vide Attorney, (B 9, Sc.—C 8, Sc.) 


COUNTERPLEA. 
Vide Voucher, (B 1, 2.) 


cov I. 
| - _ .. - A} Counts 


1 kingdom was divided into counties before the time of king 
Alfred. Co. E. 168. a. 2 Inft. 71. = 
But others aver, that the diviſion of the kingdom into counties 
and of the county into hundreds, and of the hundred into tithings, 
was originally made by king Alfred. | * 
* The county, by the Saxons, was called the ſhire, from Schiram, par- 
tiri. Co. L. 168. a. 1 ä | | 
The king by his patent may make a county, or erect any part of a 
county into a county by itſelf. Poph. 17. 5 
So, in the erection of a town into a county he may reſerve a pri- 
vilege, c. which the county out of which it is taken, * _ 
be 1 ore: 
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before: as, to hold courts, aſſizes, gaol-delirery there. R. Poph. 1). 
1 And. 292. 6 | | 

The courts of Weſtminſter judicially take notice of every county. 
2 Sal. 266. | | 
As to county palatine, vide Franchiſes, (D 1, c.) — Abateman, 
(D 2.) N 

As to Wales, vide Wales, (A 3.) 


(B) Sheriff. 
(B 1.) How conſtituted. 


TEE earl had antiently the government of the county. Co. I. 
168. a. Dav. 60. a. | 

And now the ſheriff is the principal officer there under the king, 
Co. L. 168. a. 

Who was an officer before the Conqueſt. 3 Co. Pref. 2 b. 

Antiently the ſaeriff was choſen, as the coroner is, by the county, 
2 Inft. 174. 558. By Art. ſup. Chart. 28 Ed. 1. 8. | | 

By the ft. of Linc. ꝙ Ed. 2. ſheriffs ſhall be aſſigned by the chan- 
cellor, treaſurer, barons of the Exchequer, and juſtices ; or, in the ab- 
ſence of the chancellor, by the treaſurer, barons, and juſtices. 

By the ff. 14 Ed. 3. 7. by the chancellor, treaſurer, chief baron, 
and two chief juſtices yearly, the morrow after Al Souls at the Ex- 


chequer. (Vide ſt. 12 R. 2. 2.) 


And the king ought regularly to name one of the three perſons 
preſented to him according to the ſtatute. Certified by the tao chief 
juſtices, with the agreement of the other juſtices, 34 H. 6. 2 Inft. 559. 

But it is not of neceſſity, that the king appoint one of the three 
preſented to him. Semb. 2 Inft. 559. Ip 

So, the day for nominating ſheriſts may be adjourned by the king 
to a time after the morrow of All Souls. Cro. Car. 13. R. Cre. 
Car. 595. | . 

So, the king may appoint without ſuch aſſembly. R. Dy. 215. J. 

The king by letters patent conſtitutes him, whom he will have, to 
be ſheriff. Cromp. Off. of Sheriff, 183. 

And other letters patent are directed to all archbiſhops, biſhops, 
dukes, earls, barons, knights, and others within the county, to be 
aiding and attending upon the ſheriff. Bid. 

But by the /. 3 Geo. 1. 15. if a ſheriff die before his year ends, or 
be ſuperſeded ; his under-ſheriff ſhall continue in his office, and ex- 
ecute the ſame in all things in the name of the ſheriff deceaſed, and 
ſhall be anſwerable for the ſame in all reſpects, &c. | 


(B 2.) For what Time. 


| Antiently, a ſheriff might be conſtituted for life, for years, or in fee. 
But by the /. 14 Ed. 3. 7. 28 Ed. 3.7. 42 Ed. 3. 9. no ſheriff 
fhall continue in his office above one year, 
And by the f. 23 H. 6. 8. (which confirms the former ſtatutes, 
if any ſneriff, under · ſneriff, &c. occupy his office contrary to the ef- 
fect of the ſaid ſtatutes, (except under - ſneriffs and all other officers 
in Londen, and ſheriffs in counties that have an eſtate of inheritance 
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or freehold in their office,) he ſhall forfeit 200 J. yearly, as long as he 
ſo occupies: and a pardon of ſuch offence or forfeiture ſhall be void. 

And all patents of the ſaid office for years, for life, in fee, or tail, 
ſhall be void. Ba | N. 

And therefore, the commiſſion to the ſheriff ſays, cammiſimus A. 
com. nofir., & c. cuſtadiend. quamdiu nobis placuerit. Crompr. Of. of 
Sheriff. | 

1 by the Hf. 12 Ed. 4. 1. & 17 Ed. 4. 6. a ſheriff may execute 
and return writs, and do any thing belonging to his office, during 
Michaelmas and Hilary terms, unleſs he be duly diſcharged, without 
incurring the penalty of the ſaid /. 23 H. 6. 8. . | 


(B 3.) How diſcharged. . 
After a new ſheriff is appointed, a writ ſhall be directed to the old 


ſheriff, commanding him quod comitat. una cum rotulis, brevibus, me- 


morandis, & omnibus alits ad officium vic. com. pred. ſpectan. per indentur. 
int, te & prefat. W. conficiend. liberet. Cromp. Of. 

« 356. 0. Re | 
* e ſuch writ delivered to the old ſheriff, his authority ceaſes. 
So, if it be delivered to the under-ſheriff in the county-court. 
Per two 7 Dy. 355. a. Dub. Cromp. Off. of Sheriff, 183. 5. 

And if the under-ſheriff, after the delivery of the diſcharge to his 
| ſheriff, does execution, though he did not know it, it ſhall be yoid. Per 
two J. Dy. 355+ 4. in marg. "IF . 

After the writ to the ſheriff for his diſcharge, he ought to deliver 
to the new ſheriff, by indenture with a ſchedule, all writs and rolls in 
his cuſtody, and all priſoners by their names, and the cauſes for which 
they were committed to him. Cromp. Off of Sher. 183.6. 

(Aſſignment of priſoners by under-ſheriff to the ſucceeding high- 
ſheriff is good without indenture. Barnes, 367.] | 


And if he does not mention any execution in the ſchedule, or give | 


notice of it to the new ſheriff by pare/, when he delivers a priſoner 
to him for another cauſe, and the priſoner afterwards eſcapes; an 
action lies for the eſcape againſt the old ſheriff. R. Mo. 688, 9. 
2 Leo. 54. | | 

90, : writ of ſuperſedeas, though it be not returnable. R. 1 Med. 
222. 2 Med. 217. | | 

And an action upon the caſe lies againſt him, if he does not de- 
liver it. R. 1 Mod. 222. | 


But an execution by the ſheriff before notice of his diſcharge, tho“ 


a new ſheriff be appointed, ſhall be lawful. R. Dy. 355. a. in marg. 
R. Cro. El. 440. R. Mo. 364. 186. | 
So, the holding of a county court. Cro. El. 12. 

So, if a barony, or other dignity, deſcends to the ſheriff, he is not 
diſcharged ; but he continues ſheriff during the will of the king. 
R. Cro. EI. 12. „ | | 

Tho' the dignity deſcends in the time of parliament, ſo that he 
ought to attend parliament as a peer. Cro. El. 12. 

As to the oath, duty, and office of a ſheriff, vide Viſcount. 


of Sheriff, 183. . 
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(c) County Court. 
(C 1.) The Style, &. The Sheriff's Court, 


TA ſheriff has two courts within his county: the tourn, for- 
merly the fall mote, for criminal cauſes, (de quo vide cet (A) z) and 
the /ciremote, or county court. 2 ff. 69. Dav. GO. 2. 

The ſtyle of the county court is, Eſem f. curia prima comit. A. B. 
vic. com. pred. tent. apud D. Oc. 4 Inf. 266. 

And therefore, the county court is the court of the ſheriff, R. 
e 
A Se of juſticies, & c. is directed to the ſheriff; for it is his court. 
6 Co. 11. b. e | 

And therefore, the ſheriff alone may name the county clerk; for it 
is incident to his office. R. 4 Co. 33. | 
And if the king by patent conſtitutes a county-clerk before the 
ſheriff himſelf has his patent; yet the grant of the king ſhall be void. 
R. 4 Co. 33. Mitton. SE IM ä 


(C 2.) Who ſhall be Judge there. 


The county court is a court-baron and not a court of record, in 
which the ſuitors are judges, and not the ſheriff. R. 6 Co. 11.6. 
Per Coke and Litt. Cateſby cont. 6 Ed. 4. 3. b. | 

Tho! the plea be there by jufticies, & c. 6 Co. 11. 6. 

Or, in admeaſurement of dower, replevin, &c. Per Litt. 7 Ed. 4. 
27%. & - : 

In theſe caſes, the ſheriff or his bailiffs are only miniſters, 
6 Ed. 4. 3. 6. | | 

And therefore, upon a judgment in the county court, a writ of falſe 
judgment lies, and not error. 6 Co. 11. 6b. Ss 

Though Oo rhyme be given there upon a jufticier. R. 2 Le. 
34. 210. 21 H. 6. 34. 

But in cee the ſheriff is judge, and the proceedings are of re- 
cord, upon which error lies. 6 Co. 11. 6. Vide Aſſiſe, (F 1, &c.) 

| So, if a plea be there by /icies, the ſheriff ought to be there in 
perſon, and cannot make a deputy : for if he does, the proceedings 
will be coram non judice, and void. R. 2 Leo. 34. 210. 
Yet if the court is alleged to be held before the ſheriff, it ſeems to 
be well. 21 H. 6. 34. | 

So, in the tourn the ſheriff is judge. 6 Co. 12. a. 


(C 3.) When it ſhall be held. 


By 7. M. Ch. 9 H. 3. 35. nullus comitat. teneatur niſi de menſe in 
menſem, & ubi major terminus eſſe ſolebat, major fiet ; which was an al- 
firmance of the common law. 2 1nft. 70. 

And by the ff. 2 & 3 Ed. 6. 25. no county court ſhall be deferred 
longer than from month to month, and ſo be kept every month. 

And the computation ſhall be by lunar months. 2 If. 71. Vide 
Ann (B). 1 

[All county courts held for the county of Vert, or any other 
county courts that uſed to be held on Monday, ſhall be called and be- 


gun on Wedneſday, and not otherwiſe. 7 & 8 W. 3. c. 25. ,. H. 
| (C 4-) 


COUNTY. 
(C 4.) At what Place. | | 
A county court may be held at any place within the county, if ic 
be not appointed by ſtatute' in a place certain. | 
[The county court for Suſſex ſhall be kept alternately at Chichgſſer 
and Lewes. 19 H. 7. c. 24. | 


[The county court of Northumberland ſhall be kept only in the 
town or caſtle of Alnwick. 2 & 3 Ed. 6. c. 25. . 3. | | 


(C 5.) The Juriſdiction of the County Court. 


(C ;.) By juſticies.] The county court may hold plea by juficies 
of any value above 40 f. for it is in the nature of a commiſſion. 2 A,. 
312. 4 Inſt. 266. 'Tho' the value be 1000/, 21 H. 6. 34. . 

As in debt, detinue, treſpaſs, and other perſonal actions. 4 If. 
266. F. NM. B. 85. F. | | | | | 

Tho' the treſpiſs be vi et armis. 2 Infl. 312. 

In annuity. 4 Ist. 266. b 

Dower, unde nihil habet, and quarentind habend. | 

So, in divers real actions the ſheriff may hold plea by juficies : as, 
in admeaſurement of dower, or paſture. 4 Inf. 266. 2 Inft. 312. 
In a writ of meſue, of cuſtoms and ſervices. 4 JH. 266. = 
In a quod permittat, nuſance, Wc. 4 Inſt. 266. Vide Quad permit- 
tat, (D 1.) | a h e | EARS 4:7 4 
1 rationab. divifis, and curid claudendd. 4 Inſt. 266. 
In ſecta ad molendinum. bil. | 75 
In right patent, or right of ward. - 
In native habends. 2 Inſt. 312. | i 
In plegiis acquietandis, | 
So, in debt for tithes. Dub. 1 Lev. 253. 
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(C 6.) By appeal.) So, the county court ſhall hold plea in an ap- 
peal of robbery, rape, or other felony, Yide Appeal (F). 


(C 7.) By replevin.] So, the county court may hold plea by writ 


n of replevin of any value; for the writ is in nature of a commiffion. 
8 2 Inſt. 312. Vide Pleader, (3 K 1, Oc.) 5 
So, in an homine replegiando. | 
0 So, a writ of re-caption may be ſued in the county court before the 
ſheriff and coroners. | + LES | 
Vide poſt. (C 8.) 
n (C 8.) By plaint.] So, the county court holds plea by plaint in 
1 debt, detinue, or other perſonal action, (not being vi & armis,) under 
the value of 40 . 2 Inft. 312. 4 Infl. 266. ; | ws 
* So, if the debt was originally above 40 J. if the plaintiff by his de- 
— acknowledges the receipt of ſo much as reduces the debt 
. under 4O 5s. | 
* So, it may hold plea by plaint of treſpaſs, if it be not vi & armis: 
ay as, of a battery. 2 1nft. 312. | | 
4 So, by the /f. of Marlb. 52 H. 3. 21. the county court may hold 


plea by plaint in replevin, tho' the cattle are of the value of 207. 1 
2 Infl. 139. 312. Vide Pleader, (3 K 2.) | = 
r ut 
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But the county court cannot hold plea by plaint, in debt, detinue, 
or other perſonal action, of the value of 40 5. or above: for placita de 
debitis aut catallis que ſummam 40 s. attingunt aut excedunt fine brevi do- 
mini regis placitari non debent. 2 Inſt. 312. 4 Inf. 266. Vide Copy- 
hold, (R 14.) — Courts, (B 3.) | 

And it ought to appear in the declaration to be under 40 f. for if 
he counts to more, tho? the verdict finds leſs, he ſhall not have judg- 
ment. 2 Inf. 312. or if he has judgment, it ſhall be reverſed. K 
2 Mod. 206. | 
Neither can he divide a debt, and by ſeveral plaints demand under 
40 5. in each. 2 Inff.312. | 

Nor, can he join ſeveral debts in the ſame plaint, if they all amount 
to 40 f. though each ſeverally be under that value. R. 1 Vent. 65. 73. 

Nor can he acknowledge ſatisfaction of part, falſely, to reduce the 
debt under 40s. R. Pal. 564. 

[An action cannot be brought in the county court, even for a leſs 
ſum than 40 c., unleſs both the defendant reſide, and the cauſe of 
action ariſe within the county, i. e. within the juriſdiction of the 
court. Welſb v. Troyte, C. P. E. 32 Geo. 3. 2 H. Bl. 29. Tubby. 
Woodward, B. R. H. 35 Geo. 3. 6 T. R. 175. Smith v. O' Kell, 
C. P. T. 37 Gee. 3. 1 Boſ. & Pull. Rep. 75. Buſby v. Fearon, B. R. 


Z. 39 Geo. 3. 8 T. K. 235.] DOE 
[And where thoſe circumſtances do not concur, the action muſt be 


brought in a ſuperior court. Hid.] | 
So, the county court cannot hold plea vi & armis; for then a fine 
is due to the king, which cannot be aſſeſſed in a court not of record; 
and therefore, it ſhall not hold plea by plaint and treſpaſs vi & armi.. 
2 Inſt. 311. 4 Izſt. 266. | 
or, of wounds and mayhem. 2 If. 312. 

Nor, for deceit or maintenance. 

Or, forging of a falſe deed. | | 

So, it ſhall not hold plea in account againſt any, as receiver, tho 
it be under 4os. for the ſheriff cannot aſſign auditors, who are judges 
of record. 2 Inff. 380. 5 FL 

Nor, for debt upon a record or ſpecialty. | 
So, it cannot hold plea, by plaint, concerning freehold, 

Nor, in dower. 2 Lev. 123. | 

And therefore, if a man in a plaint in replevin, juſtifics, avows, or 
makes conuſance as in the freehold of B., the juriſdiction of the county 


court is ouſted. 3 Lev. 196. 204. 
So, it cannot hold plea of charters for land of freehold or inherit- 


ance, 2 Inf. 311. | 
Or, in an homine replegiando, where any one is committed for the 
death of a man, by command of the king, or of the juſtices, or for 


the foreſt. 2 Inf. 186, 7. | | 
If the county court holds plea where it has no juriſdiction, the pro- 


ceeding is coram non judice, and void, and treſpaſs lies againſt any, 
who 20 under the 3 of the court. 3 Lev. 203. 

And, if freehold, or other plea, which ouſts the juriſdiction, 
be pleaded, all the ſubſequent proceedings are void. R. 3 Len. 


204. 
5 Roh a ſuperſedeas may be granted to ſuch proceſs. F. N. B. 239. 
ws OS Every 


hs = 


Every reſiant within the county ought to do ſuit at the county 


court. 


"And for default of appearance when ſummoned, he ſhall be 


* 1 may have land by the tenure of doing ſuit at the county 
_ 
Vide Diſmes, (M 5.) 


(C g.) Procefs. 


(C 9.) Meſne.) Proceſs in the county court ſhall be by ſummons, 
attachment and diſtreſs infinite in all perſonal aQions by plaint or 
juſlicies, except in treſpaſs. TE h 

In treſp+ſs, it ſhall be by attachment and diſtreſs infinite. 

And the ſheriff may by his precept award ſummons of the defend- 
ant by his goods, returnable in two or three days at his diſcretion. 

Inft. 266. . 

. 120 the ſummons may iſſue two or three days before the court. 


Did. 
And ſhall be directed to a bailiff. Bid. | 
And the ſheriff ſhall make the precept in his own name, though the 
ſuitors are judges. R. 3 Lev. 203. | 2 
And it ſhall be to the ſheriff's bailiffs; not to ſpecial bailiffs. Semb. 
Lut. 1413. | | 
If 3 does not appear upon ſummons, an attachment 
ſnall go againſt him, (and in treſpaſs it is the firſt proceſs.) directed 
to a bailiff quod pon. per vad. & ſalu. pleg., &c. Vide Proceſs, (D 6.) 
Upon which the bailiff attaches him by pledges, or his goods. 
Or, it is ſuſhcient, that he warns him to appear, if he be returned 
warned. | | 
The bailiff ſhall keep the goods attached till the next court, and if 


the defendant then makes default, they are forfeited. Vide Proceſs, 


(D 6, 7.) 5 
If the defendant does not appear upon the attachment, a diftringas 


| ſhall go, by which the bailiff ſhall diſtrain the goods of the defendant, 


and keep them till he appears; and if he makes default, they are for- 


ſeited. Vide Proceſs, (D 6, 7.) 


And fo diftringas in infinitum till the defendant appears. 
But a capzas does not lie in the county court. 
(C io.) Judicial.] Aſter judgment, proceſs for damages and coſts 
be Mad, by — ä , 
But, a /evar: facias out of the county court ought to be de bonis 6 
catallis only, and not de terris & catallis. Semb. Lut. 1413. | 
And the goods taken ſhall not be ſold without a cuſtom alleged 


for it. Semb. Lut. 1413. 
Vide Copyhold, (R 18.) 
(o 11.) Trial. 
Ea ſuit be in the county court by juficies, the trial ſhall be by a 


* 
» by preſcription, it may be in a ſuit by plaint. 
Vol. UI ption, de T 7 
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274 COUNTY. 
ut, without a preſcription for it, in a ſuit by plaint, the trial ſhalt 
be by wager of law, or examination of witneſſes. . 
- [Statute- 23 G. 2. c. 33. empowers county clerk, and ſuitors in 


county court of Middleſex, to determine any plaint under 407. in a 
ſummary way, and regulates the time of holding, and other methods 


of proceeding. ] : 
| (C 12.) Plaint. | 
Every plaint ought to be entred in writing /edente curia. 
And the plaintiff muſt be preſent in perſon, or by attorney. 
And ſhall find pledges. Vide Pleader, (3 K F.) 
(C 13.) Execution. 


Aſter judgment, execution ſhall be done, and the damages and 
coſts levied (if the cuſtom allows it) by a levari facias. Vide ants, 


G.10- : | 5 
8 If — cuſtom does not allow a /evari facias ; it ſhall be only by 
diftringas, and detainer of the goods diſtrained as a pledge till the coſts 
and damages are ſatisfied. = E 

If the ſheriff delays execution, a writ, de executione ſudicii may be 
directed to him out of CHancery to do execution. 
And thereupon, an alias and pluries, and attachment againſt the 


ſheriff; 
> Foreign County. 

Vide Tuftices, (Y 14.)—Pleader, (8 9. 11.—3 M 3.) 

In what County an Action ſhall be ſued. 


Vide Action, (N 1, &c.)— Action upen the Caſe for a Conſpiracy, (C 2.) 
| — Aion upon the Caſe for a Deceipt, (F 2.)— Appeal (E). 


County Clerk. 
Vide ante, (C 1.) 


Coroner in a County. 
Vide Officer, (G 2, c.) 


Knights of the Shire. 
Vide Parliament, (D 5. 11.) 


Poſſe Comitatus, 
Vide Viſcount, (C 2.) 


Vid Admiralty, (F 2.) —Diſmes, (E 4.) = uſtices 9 Pager B 67.) 
| : Leet, (O MEET aa 


\ 


COURTS. 
The Court of Chancery. 
Pide Chaticery. 


The Courts of Scotland. 
Vide Scotland, (D 10, &c.) 


The Court of Parliament. 


Vide Parliament. 


The Courts of County Palatine. 
Vide Franchiſes, (D 1, &c. g.) 


The Courts of the Cingue Ports; 


Vide Franchiſes, (E 2.) 


The Court of Antient Demeſne. 


Vide Antient Demeſne, (G 1, Ge.) 
The Court-Baron. 
Vide Copyhold, (R. 1, &c.) 
The County Court, 

Vide County, (C 1, &c.)—Diſmes, (M 5.) 
The Cuſtomary-Court. 
vide Copybold, (R a, G.)] 
The Courts in a Foreſt. 

Vide Chaſe, (R 1, 2.) 
The Hundred-Court. 

Vide Hundred (B). Diſmes, (M 5.) 
The Lord of a Manor's Court. 
Vide Copybold, (P 1.) 

The Courts in the Plantations, 


Vide Navigation, (G 2.) 
T 2 
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The Court of Pye-Powders. 
Vide Market, (G I, 2.) 


The Court of Commiſſioners of Sewers. 
Vide Sewers (D). 


The Court of the Tourn, or Leet. 
Vide Leet. | 


(A) All Judicature remains in the King's Courts, 


FHE king has diſtributed all his power of judicature to divers 
courts. 4 Inft. 70. | ] | | 

And, therefore, the king himſelf cannot adminiſter juſtice except 
by his juſtices. 4 Inf. 71. R. 12 Co. 64. 
And if any one renders himſelf to the judgment of the king, it is 
of no effect, if he does not render himſelf to the king's court. 

Infl. 71. 
» Ice king himſelf fits in B. R. juſtice ſhall be adminiſtered by the 
judges. 4 Inf. 73. 12 Co. 64. 1 5 

[And every perſon is bound by the judicial acts of a court having 
competent authority, and during the exiſtence of ſuch judicial act the 
court will protect every perſon obeying it. 3 T. R. 129.] 

[And every court is bound to take notice that it has no juriſdie- 
tion in every caſe where a want of juriſdiction is apparent. 2 T. R. 


644-] 
(B) The King's Bench. 
Gi.) The Extent of its Juriſdiction. 


FT HE King's Bench is held coram rege. 4 Inft. 71. 73. | 
[If by the king's pardon ſecurity is directed to be given, qual. 

curia de banco naſtro dirigeret, it is the King's Bench. Rex v. Leonard, 
P. 6 G. Str. 302. | SIE 

And antiently it was attendant upon the palace, or court of the 
king. 4 [nff. 71. 73. Mad. 539. 543- 

The juſtices of B. R. have ſupreme authority. 4 Inf. 73. 

And, therefore, have properly juriſdiction in all pleas of the crown; 
as high treaſon, telony, &c. 4 Int. 71. | 

In all errors in fact, or in law, upon judgments by any other court 
of record in the kingdom, except the Exchequer. 4 Inf. 71. Vide 
Pleader, (3 B z.) | 

Though the felony, &c. is committed within the king's palace, for 
the H. 33 H. 8. 12. does not take away their juriſdiction. R. 2 Fon. 53. 


So, B. R. may hold plea, by original out of Chancery, in treſpaſs 


vi & armis. 4 Inſt. 71. 
So, in replevin. 4 Infl. 71. 2 Iii. 23. 
In reſcous, forcible entry, &c. 2 Ii. 23. 
In treſpaſs, &c. vi & armis under 204. or of whatever value. R. 
3 Med. 275. Carth. 108. 


85 


COURTS. mn 
So, in ejectment, and all actions vi & armis. 2 Inf. r 
Bo. in quare impedit by the king, though it be not vi & ; 


1 8 
; 455 - every other action brought by the king. 2 Inst. 23. 2 Kol. 


67. /. | 
35 . R. may hold plea by bill, in debt, detinue, covenant, afſump- 
fit, account, and all perſonal actions, where the an has privilege 
as an officer, or clerk of the court. 4 fl. 72. 
Or, where the defendant has privilege as an officer, or clerk of the 


court, or being in cſtadia mareſchalli. © 4 If. 71. 2 Infl. 23. 
Whether the defendant be in cuſtody by commitment, or by latitat, 


bill of *Middlſex, or other proceſs. 4 Inf. 72. 

Though it be in an action upon a ſtatute, valore maritagii, &c. 
1 Rol. 536. l. 50. 537. J. 45. Vide Action upon Statute, \ 
| So, if error be in B. R. upon a judgment in C. B. in a 1 of 

abatement, and the judgment be reverſed, B. R. may then proceed in 
the original cauſe. 4 f. 72. 2 Inft. 2 

So, B. R. may hold plea in an aſſiſe of novel d; ifeiſin ; for it is a 
plaint, and not reſtrained by MH. Ch. 9 H. 3. 11. which 2 that 
common pleas non ſequantur curiam naſtram. bid. 

In a ſeire, facias to repeal the king s patent. 4 f. 72. 


So in re- diſſeiſin, & e. 2 Inſt. 
So, B. K. as yt t to — and reform all errors and miſ- 


demeanors extrajudicial, which tend to the breach of the peace, or 
oppreſſion of the ſubject. 4 Inf. 71. 

And therefore, if a corporation or others disfranchiſe or remove an 
officer, &c. without cauſe, or wrongfully refuſe to execute a power 

or authority intruſted to them, B. R. will grant a mandamus. 4 Inft. 
71. Vide Franchiſes, (F 31, &c.) —Mandamus (A - B) 

If a court, temporal or ſpiritual, exceeds its juriſdiQtion, B. R. will 
grant a prohibition, 4 Inft. 71. Vide Prohibition. 

If any be impriſoned without juſt cauſe or authority, it will grant: 
an habeas corpus. 4 Inf. 71. Vide Habeas Corpus. 

So, B. R. is ſuperior to the juſtices in eyre. 4 1nft. 73. 

The juſtices of B. R. are the ſovereign juſtices of oyer and terminer, 
gaol-delivery, and of the peace, Sc. within the realm. 4 Inf. 73: 

They are the ſovereign coroners within the realm. Bid. 

And therefore, if B. R. ſits in any county, the authority of juſtices 
in eyre, or other juſtices of cyer and terminer, gaol-delivery, Fc. in 
the ſame county, ceaſes immediately. bid. 

And B. R. may do all that the coroner, Ec. can do. id. 

Yet if an indictment be removed before ſpecial commiſſioners of 
ozer and terminer, they a proceed upon it, tho' B. R. fits in the 
lame county. 4 1nft. 7 

90, if an 2 be taken in Middleſex in the vacation, tho? 
B. R. fits there the next term, when B. R. is adjourned, ſpecial 
commiſſioners of oyer and terminen may proceed upon it. bid. 

(By A. 25 G. 3. c. 18. from May 3, 1785. when any ſeſſion of 
der and terminer, and gaol-delivery ſhall have been begun to be 
holden for the county of Middleſex before the eſſoign- day of any term, 
it may be continued to be holden, and the buſineſs finally concluded, 
notwithſtanding the happening of ſuch eſſoign-dayy or the n of. 
8, * at Weflminſter, or elſewhere in the county of Mid .l:ſex ] ? 


7 So, 
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So, B. N. is ſo high, that a record of that court ſhall not be re. 
moved, if it be not warranted by act of parliament, but only the 
tranſcript of it. 4 Inf. 73. Vide Pleader, (3 B 13.) | 
So, a record removed into B. R. ſhall not be afterwards remanded, 


4 Inf. 73. 1 Rol. 534. J. 45-50. X 


Where the proccedings originate in an inferior court, judgment 
muſt be given there; but where the proceedings are commenced in 
B. R. and the record is ſent down to be tried below, the defendant is 
not properly convicted till the record is returned into B. R. The 
court of Nif Prius is merely an emanation from B. R. and the pro- 
ceedings muſt be returned into B. R. before judgment can be given, 
Per Ld. Kenyon C. J. Dyer v. Hainſworth, B. R. E. 30 Ge. 3. 
3 T. R. 614. | Iz 

[A judge of B. R. has power to grant warrants to be executed by 
all conſtables, c. through England ; and, on diſobedience to it, at- 
tachment ſhall iſſue: Rex v. White, T. 7 G. 2. B. R. H. 42.) 

[But the King's Bench caunot bail a man committed for a contempt 
of the Houſe of Commons. 1 W:l/. 299. ] | 


(B 2.) When B. R. has not Juriſdiction. 


(B 2.) Of common pleas.) But by the g. M. Ch. 9 H. 3. 11. all 
common pleas are reſtrained to C. B. 2 Inft. 22. 4 Inft. 71. 1 Rd. 

6. J. 35. | 
7 5 4 — impedit, and quare incumbravit. 1 Rol. 563. J. 40. 

So, all real a ions. | | 

So, if a quare impedit be removed by error into B.R. and judgment 
affirmed ; a quare incumbravit does not lie in B. R., for it is a new 
original. 1 Rol. 537. J. 40. | | 

So, an action of debt upon a ſtatute. 

So, an action upon the ſtatute of Minton, againſt the hundred, does 
not lie by original in B. R. for it is a common plea. Semb. 1 Rol. 
536. J. 45. Vide Action upon Statute, (E 1.) 


(B 3.) 1f the damages be not a leged at 40s.) So, by the ff. Gl. 8. 
a writ of treſpaſs a man ſhall not have before the juſtices, if he does 
not affirm the goods taken away to be of the value of 44s. at the 
leaſt. Vide County, (C 8.) TE 

And therefore, generally, debt, detinue, covenant, c. which does 
not amount to 40s. does not lie in a ſuperior court. 2 1ſt. 311. 
[4 T. R. 495- 499-] | 

But this does not extend, where the debt or damages are alleged 
at 40s. tho! the verdict finds a leſs ſum. 2 Int. 312. R. 19 H. 6. 8.6. 

Nor, to treſpaſs vi & armis, or other action, in which an inferior 
court has not juriſdiction. | 

Nor, to an action for coſts, Wc. given by a ſubſequent ſtatute, 
tho' they are under 40%. C. Cro. Hl. 96. Ro 

[If the cauſe of action appears, on the face of the declaration, to 
be only 20s. the court will ſtay proceedings; but not on affidavit, 
that the debt is ſuch, if plaintiff demands more. Oulten v. Perry, 
M. 5 G. 3. 3 B. M. 1592. Barnes, 497.] 

[If ir appears to the court, though not on the record, that the cauſe 


of action does not amount to 405, they will on motion ſtay the pro- 
. | | cee dings 


ceedings before trial. Stean v. Holmes, C. P. E. 11 Geo. 3. 2 Bl. 754. 
Kennard v. Jones, B. R. M. 32 Geo. 3. 4 7. R. 495.1 i 

So, upon an affidavit made by the defendant, and not contradicted 

by the plaintiff, that the debt did not amount to 405. the court "AS 

proceedings. Wellington v. Arters, B. R. M. 33 Geo. 3. 5 T. R. 64. 

[Debt for 20 f. per ann. rent, damages 100 g. is within the juriſ- 


diction. Barnes, 497. 


(B 4.) Officers of B. R. | f 2 
(B 4.) The judges, &c.] The chief juſtice of B. R. was antiently 
conſtituted by patent; but 25 Ed. 1. and from thenceforth, he was 


conſtituted by writ. 4 List. 74, 5. Vide pol. (C 2.) 
The other juſtices there are all made by patent. 4 Inſt. 75. 


And. none but the chief juſtice can be made a juſtice, unleſs by 


patent, or commiſſion. bid. | 
None can be a judge, if he be not before a ſerjeant at law. Bid. 
A grant of chief juſtice cannot be made to two. Hob. 153. 


A judge of B. R. was antiently, and of later times conſtituted du. 


rante bene-placito. 4 Infl. 75. (By the fl. 12 & 13 W. 3. 2. 
Duamdiu ſe bene geſſerint.) [Vide Juſlices, (C 2.)] 
A judge of B. R. may be diſcharged by writ. /b:d. 
The coroner, or clerk of the crown, ſhall be granted by the chief 
juſtice of B. R. | | EE | 
So, the chief clerk of the office ad irrotuland. placita in B, R. Shin. 
354 5 | | 
(C) The Common Bench. 
(C 1.) The Juriſdiction. 


THE C. B. ſeems to have been ſevered from the curia regis, 


7 KR. 1. or tempore Job. and the ſeverance was eſtabliſhed by A. 
Ch. 17 Joh. & 9 H. 3. Mad. 539, &c. 5 
And after the . M. Ch. 9 H. 3. 11. all common pleas were de- 
termined in C. B. 2 In. 21. 4 Iaſt. 99. | | 
And therefore all real actions ſhall be there determined. 4 nf. 99. 
* fines and common recoveries ſhall be there levied, and ſuffered. 
If. ; 


So, every action by original, real, perſonal, and mixt, may be ſued 


there. bid. | 

So, where the plaintiff or defendant has privilege, as an officer, 
miniſter or clerk of C. B. the action ſhall be there by bill, without an 
* Ibid. | | 

o, C. B. may award a prohibitioh to a temporal or ſpiritual court, 

which exceeds its juriidiction, without original, or plea depending 
before them. 4 Inj?. 99, 100. R. 12 Co. 109. Vide Prohibition. 

So, it may award an habeas corpus, if any be impriſoned without 
cauſe. Vide Habeas Corpus, 1 
So, C. B. has juriſdiction for the puniſhment of their own officers 
and miniſters, 4 J. 100. [Vide Habeas Corpus (A).] 


(C 2.) Officers of C. B. 


(C 2.) The judges.) The judges of C. B. are all made by patent. 


— Inft. 100. Vide ante, (B 4-) 
| T4 | The 
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The king himſelf cannot be chief juſtice there. 


(C 3:) Cuſtos brevium, and chiragrapher.) The chief clerk of 
C. B. is the cufos brevium, who is appointed by the king's patent. 


1 0 76. a. 
is the chirographer. 


(C 4.) Prothonotary.) There are three prothonotaries in C. B. 
The chief juſtice grants the office of chief prothonotary, and may 
8 it, "if he be inſufficient, without the other juſtices. D/. 
150. 6. | | 

* 5.) Exigenter.] So, the office of exigenter is, by preſcription, 
to be appointed by the chief juſtice ; and a grant of the office by the 
king, tho' during a vacancy of the office of chief juſtice, will be void. 


R. Dy. 175 


| (D 1.) The Court of Exchequer. 
HE court of Exchequer is an original court, time whereof, He. 
held without commiſſion as well as B. R. and C. B. 4 Inf. 103. 
It began ſince the Conqueſt. Mad. 121. 1 
In the Exchequer are ſeven courts: 1. The court of pleas. 2. Of 
accounts. 3. Of receipt. 4. The court of Exchequer Chamber for 
matters of law adjourned propter difficultatem. 5. For error in the 
court of Exchequer. 6. For errors in B. R. by the „. 27 El. 8. 


7. For cauſes in equity. 4 J. 119. 
(D 2.) The Court of Pleas. 


The court of pleas is held coram baronibus in Scaccario. 4 Inſt. 10g, 
Vide Dett, (G 14.) 3 

And has juriſdiction of all cauſes which concern the king's profit. 
4 Inft. 113. | 4 | 

As, of debts or duties due to the king. 4 Ine. 103; 110. 112. 


2 Inſt. 551. | | 
So, in matters which relate to tenures of the king in capite, or as 


of an honour, or manor, &c. 4 IH. 110. 


So, in matters which concern the lands, rents, franchiſes, here- 
ditaments, goods, and chattels of the king. 4 Ju. 112. 2 Infl. 551. 

By the f. 33 H. 8. 39. the court of Exchequer, &c. ſhall have full 
authority to hear and determine all debts, detinues, treſpaſſes, accounts, 
waltes, deceits, negligences, defaults, contempts, complaints, riots, 
ſuits, forfeitures, offences, &c. which ſhall grow, &'c. upon any mat- 
ter, &c. aſſigned, committed, Cc. to the teveral orders of the ſame 
court, &c. or which may concern the ſame, where the king ſhall be 


only party. | wy 
And all ſtates for years between party and party concerning the 


premiſes. | 
And all eſtates, rights, titles, and intereſts, as well of inheritance 


as freehold, c. 5 
So, the court of pleas in the Exchequer has juriſdiction, when the 


plaintiff or defendant has privilege as an officer or miniſter of the 


court. 4 Infl. 112. 2 Inft. 551. Pl. Cam. 205. a. 
So, if the defendant be a pritoner to the court of Zxcheguer, he ſhall 


ah privileged to be ſued there in all perſonal actions. 2 {nfts 55 5 
, | | o, 
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So, an accountant, or other who has a title to privilege there. 
2 Inſt. 55+ Pl. Com. 208. a. , 
So, a ſervant to an officer there; as, to the treaſurer, De. Sav. 10. 
So, if the plaintiff be debtor to the king, he may ſue in the Exabe- 


 quer againſt any, for a debt or duty to him, upon a ſuggeſtion. Quo 


minus, &c. 2 Infl. 551. 4 1nft. 111, 112. Pl. Com. 208. a. 

So, the king's farmer for tithes, parcel of the poſſeſſions leaſed to 
him; tho' the right of the tithes be in debate. 1 Rel. 538. J. 40. 
Hard. 177. h | 

So, a ſuit between a parſon and vicar for tithes, where the king is 
patron, ought to be in the Exchequer. R. 1 Rol. 538. . 45. 

So, a prohibition to a libel in the ſpiritual court for tithes of a 
copyholder of the king's manor. R. 1 Rol. 539. l. 10. | 

So, treſpaſs, Ec. againſt him who diſtrains for an amerciament, 
tc. in the king's manor. R. 1 Rol. 539. /. 15. | 

Ejectment by him, who claims title by an extent in aid. R. 


Hard. 193. 176. 


Or, by him who has privilege. Sav. 10. 12. 
Every action which concerns the king's revenue immediately. N. 


Hard. 193. 4 Infl. 112. 


And if begun in another court, it may be removed. Hard. 176. 
[The court will remove an action brought in another court for the 
ſeizure of a ſhip, tho' no information is filed here; but after informa- 
tion tried here, and verdict for defendant, the court will not remove 
an action brought in another for the ſeizure. Bercholt v. Candy, in 
Sc. H. 1718, Bunb. 34-] 

[The court will remove frover brought againſt an officer for goods 
ſeized and condemned, and alſo a great coat, ſaddle, &&c. on afhrma- 
tion that they were not ſeized, and only thrown in for a colour. 
Penny v. Bailey, M. 1731, Bunb. 309.] 

But the court will not remove an action brought in B. R. for tak- 
ing ropes and cordage, againſt an officer who had ſeized two cables, 


one of which only was foreign, (and actually condemned in this 


court). Barkley v. Walters, M. 1731, Bunb. 306. 

So, falſe impriſonment or other action againſt an under-ſheriff 
may be in the Exchequer ; tho? the ſheriff be the officer of the court: 
for it takes notice alſo of the under-ſheriff. R. 1 Ro. 539. J. 30. 
So, if a man having privilege in the Excheguer, begins a ſuit there, 
and afterwards ſues the ſame defendant, for the ſame cauſe, in B. R. 
it ſhall be a contempt. Semb. Sav. 14. | 

So, the plaintiff in any caſe may ſue for tithes, 6c. in the Exche- 
us when he pays tenths and annates to the king. R. cont, 3 Leo. 
258. | | 

So, he may have debt there upon the ,. 2 i 3 Ed. G. 13. for not 
ſetting out his tithes. Sav. 131. | ; 

But after the . of M. Ch. 9 H. 3. 11. explained by the ft. Art. ſup. 
Char, 28 Ed. 1.4. common pleas (except in caſe of privilege) ſhall 
not be ſued in the Exchequer. 2 70 23. 551. 4 Inſt. 113. 1 Rol. 538. 


. 50. 539. J. 5. Mad. 141. 145. 544. 594+ Pl. Com. 208. 


And an accountant ſhall not have privilege to be ſued there, if he 
has not entred into his account. 4 fl. 112. | 
80, a collector of tithes ſhall not. Bid. l 
3 
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So, the king's debtor ſhall not have the privilege of the Exchequer, 
if he be before ſued elſewhere. 4 Int. 112. Dy. 328. 

Or, if his debt be diſcharged. R. Sav. 15. But Semb. cont. Say. 
33. K. Sav. 51. | | 

So, if a ſuit be elſewhere, upon a collateral matter, which does 
not directly concern the king's revenue, it ſhall not be ſtayed upon 
pretence of privilege in the Exchequer; as, if falſe impriſonment be 
in B, R. for an impriſonment for a fine impoſed by commiſſioners of 
exciſe. R. Hard. 193. 755 5 

So, a defendant, ſued there by information upon a penal ſtatute, 
ſhall not have privilege to ſue there, if he be not convicted, or does 
not confeſs the information. Sav. 53. 2 

So, an officer, who becomes party by covin in order to obtain pri- 
vilege, ſhall be diſallowed. Sav. 12. 

So, an executor has no privilege to ſue there, if he only alleges that 
the defendant does not pay, quo minus, & c. he is able to pay his debt 
to the king; for he cannot pay it with his teſtator's money. Sav. 39. 

' So, an information by a common informer does not lie in the Fx- 
chequer upon a penal ſtatute, which gives remedy only before juſtices 
of peace, oyer and terminer, aſſiſe, &c. R. Sav. 6. ' | 

Otherwiſe by the attorney-general. Sav. 134. 

Semb. that it lies if no court is directed by the ſtatute. Hard. 420. 

So, a plaintiff in a ſuit by Engliſb bill, or in the Exchequer-Chamber, 
has no privilege to be ſued in the Exchequer only. Sav. 51. | 

So, a ſery-nt to an officer in the Exchequer ſhall not have privilege 
there, if he be not attendant upon his perſon as a menial ſervant, or 

upon his office. Bro. Privilege, 8. 16. Tu | 

If a ſuit be in the Exchequer, where the parties have no privilege, 
c. it will be coram non judice. Sav. 36. . 


(D 3.) The Court of Accounts. 


The barons of the Exchequer are the ſovereign audicors of the 
kingdom. 4 In}. 115. ES | 
This court is held coram theſaurario & baronibus. | 
And may audit all accounts of officers, and others accountant to 
the king. 4 Inſt. 113. Mad. 628. | 
Which may be audited in court, or by commiſſion upon the /. 
6 H. 4.3. 4 Just. 117. 5 
And ought to be given upon oath. 4 Inf. 113. | | 
Divers officers ought to account annually ; as, the treaſurer of Je- 
land, keeper of the wardrobe, Oc. 4 Inf. 113. 117. | 
So, a ſheriff, eſcheator, aulnager, comptroller, Sc. Vide Viſcount, 
G 1, Ec.) "Wo 
It is more for the benefit of the king, that the account be taken 
by the court, than by commiſſion. 4 Inf. 113. 
But the treaſurer of the king's chamber ſhall account only to the 
king, and not in the Exchequer. Ibid, 


As to account before auditors aſſigned by the court, or in equity, 
vide Accompt, [E 7, Cc.) - Chancery, (2 A 1, Ce.) 
As to account in the Excheguer by a ſheriff, vide Viſcount, (G 1, Cc.) 


(D 4.) 
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(D 4.) The Court of Receipt. | 3 


The court of receipt is entirely under the treaſurer. Ld, Sam. 
bee officers of this court are, the treaſurer, and cham- 
berlains. Sav. 38. 3 cr Non 
Under them are the clerk of the pells, and four tellers, and the 
auditor of the receipt. Vide paſt. (D 14, 15.) een, e 
By the J. 8 g W. 3. 28. a teller, on receipt in his office of any 
money, Sc. ſhall without delay throw down into the tally-court (if 
the officers be there) a bill or bills for the money, but not till the re- 
ceipt, whereby a tally may be ſtruck for it. | ee $49 
And the firlt clerk in the offices of the auditor of the reccipt, of 
the clerk of the pells, and of the four tellers, ſhall be ſworn to per- 
formance of duty. | EE GS 
The auditor of receipt, for fee, ſhall enter and inrol all patents 
and letters of privy ſeal for iſſuing the king's treaſure, and draw the 
orders, or make the debentures for iſſuing it, and keep entries there= 
of, &c. ſhall weekly take the teller's accounts, and make certificates 
of all receipts, iſſues, and remains, Ic. and of all monies impreſt, 
and tranſmit the impreſt- rolls to the king's remembrancer, &c. | 
The clerk of the pells ſhall inrol all ſuch patents and letters of 
privy-ſeal, record the teller's receipts and iſſues, certify them to the 
treaſury, examine the impreſt, certificates, and rolls, &c. | 
[It is no office of record, except in matters relating to the king's 
revenue. Colegave v. Fuſon, M. 1744, 3 Atkyns, 197-] 


(D 5.) The Exchequer-Chamber. 


D 5.) Fer cauſes of difficulty.) If the court of B. R. or C. B. be 
equally divided, or apprehend great difficulty in the caſe, it may be 
adjourned into the Exchequer-Chamber, to be argued by all the juſtices 
of England. Co. L. 71.6. | 

And this was by the /. 14 Ed. 3. 5., for before it was determined 
by parliament. Co. L. 72. a. | CS” rk 

And now by the ſame ſtatute, if the juſtices in the Exchequer- 
Chamber are equally divided, it ſhall be determined at the next par- 
lament by a prelate, two earls, and two barons, with the advice of 
the lords chancellor and treaſurer, the judges, and other of the king's 
council as ſhall be deemed convenient. Co. L. 71, 2. 

It after adjournment a judge dies, the cauſe goes on. 2 Bul. 146, 7. 

If after argument another judge be made, he ſhall not give his opi- 
nion. 2 Bul. 147. | | 

But it ſhall not be adjourned to the Exchequer-Chamber upon mo- 
tion before argument, and after argument only, if the court be di- 
vided, or for difficulty adjourn it of themſelves. R. 2 Bal. 146, 7. 


(D 6.) For errors.) So, by the ff. 31 Ed. 3. 12. error in the Ex- 
clequer ſhall be examined in the Exchequer-Chamber before the chan- 
cellor and treaſurer, taking to them juſtices and ſages, whom they 
think meet, and calling before them the barons to hear the cauſes of 
their judgment. Vide Pleader, (3 B 4, 5.) | | 

After this ſtatute, if the court was adjourned, and at the day of 
adjournment, both the lord chancellor and lord treaſurer did not at- 

| . 
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tend, the writ of error was diſcontinued, and the plaintiff in error 


obliged to begin ane w 

s Cre remedy this, it is enacted by ff. 31 El. c. 1. f. 1. that the not 
coming of the lord chancellor, and lord treaſurer, or of either of them, 
at the day of adjournment, ſhall not be a diſcontinuance of the writ 
of error: but if 59th the chief juſtices of either bench, or any one of 
the ſaid great officers, be preſent at the adjournment day, the ſuit 
ſhall proceed in law to all intents and purpoſes, as if both theſe officers 
were preſent.) | | 

[But this ſtatute did not provide a remedy for the abſence of theſe 
officers at the day of the return of the writ.} | 

[Therefore it is provided, by ff. 16 Car. 2. c. 2. /. 2. that if beth 
the chief juſtices, or either of them, or any one of the faid great officers 
be preſent at the day of the return of the writ, it ſhall be no abate. 
ment or diſcontinuance, but the ſuit ſhall proceed as if both the lord 
chancellor and lord treaſurer were preſent. ] ; | 

{But both theſe ſtatutes having provided that no judgment ſhould. 
be given, unleſs both the lord chancellor and lord treaſurer ſhould be 

reſent; it was enacted by fat. 20 Car. 2. c. 4. that judgment might 
given in writs of error in preſence of the lord keeper, notwith- 
ſtanding the abſence of the lord treaſurer. ] 

And by the /. 27 El. 8., error in B. R. in debt, detinue, covenant, 
account, action upon the caſe, treſpaſs, and ejectment, ſhall be ex- 
amined there by the juſtices of C. B. and barons of the Excheguer. 

(By .,. 31 Zl. c. 1. / 2. any three of the judges and barons may re- 
ceive and continue writs of error from the King's Bench.) 

{But by / 3. no judgment ſhall be given in ſuch error, unleſs by the 
full number of fx juſtices and barons.] | 

By the ff. 31 Ed. 3. the chancellor and treaſurer of England are the 
judges, and not the treaſurer of the Excheguer. 4 Inft. 105. Pide 
Pleader, (3 B 5.) | 

And therefore, the writ of error ought to be directed to the trea- 
ſurer of the Exchequer and barons, to bring the record of the judg- 
ment before the lord treaſurer and chancellor; for the treaſurer of 
the Exchequer and the barons have the cuſtody of the records there. 
4 Int. 105. Sav. 36. 39. 

Before the ,. 31 Ed. 3. 12. all errors in the Exchequer were re- 
dreſſed in parliament, or by the king's commiſſion. 4 11. 105, 6. 

[The Exchequer-Chamber may try a releaſe of errors, and award 
a venire under the ſeal of the court of Exchequer. Gomez Serra v. 
Munez, H. 2 G. 2. Str. 821.] 


(D 7.) For cauſes in equity.) A court of equity has been held in 
the Exchequer- Chamber, time whereof, c. before the lord. treaſurer, 
chancellor, and barons, and did not begin by the /. 33 H. 8. 39. 
Semb. 4 Inſt. 119. Vide 4 Inf.. rog. 

And the juriſdiction extends to all cauſes which concern the king, 

or his profit. 4 It. 118. 
; Or, where the plaintiff or defendant has privilege there. Vide ante, 
) 2. x EPS | | 
80 if there be a ſuit by one, who has privilege, there may be 3 
croſs bill without privilege. R. Hard. 166. | | 

There may be a ſuit for tithes by Engl/> bill in the Excheguer- 
Chamber. Vide Diſmes, (M 17, Sc.) So, 


COURTS. . 285 


8d, every cauſe, which may be ſued in the duchy-court, may be 
commenced in the Exchequer-Chamber. Hard. 171. 1 | 
80, a bill in the nature of falſe judgment may be brought in the 
Exchequer-Chamber, for reverſal of a judgment againſt a copyholder 
in the king's manor. R. 1 Rol. 539. J. 20. Vide Copyhold, (P 2.) 
80, a bill for a thing, which concerns the inheritance of the king, 
may be brought here; for .it is a court of revenue, as well as a court 
ol equity. Hard. 50. ; "PR | "7 
So, upon a bill here, a mill erected within the king's manor, where 
the king has the multure to his mill there, may be removed. Hard. 


Ly if a mill be ereQed out of the manor, tho' it be not removed, 
griſt there by the king's tenants ſhall be reſtrained. N Hen. 175. 


Put the mill ſhall not be demoliſhed. Hard. 175. 184, 
So, any nuſance to the inheritance of the king, may be there re- 
dreſſed. Hard. 162. | | 
So, by the //. 33 H. 8. 39. If any, againſt whom a debt or duty is 
demanded for the king, can ſhew any matter in law or good con- 
ſcience in diſcharge, c. the court ſhall have power to diſcharge, c. 
And therefore, he may have relief by Engliſb bill, as well as by plea. 
R. 7 Co. 19, 20. Sir Thomas Cecil. | 
But a matter of freehold ſhall not be determined upon a bill, with» 
out a trial at law. Vide Chancery, (X—4 V.) 3 
Tho! it concerns the freehold of the king. R. per tue 7. Parker 
cont. 1656. Hard. 51, | | | | 
So, the plaintiff ought to allege himſelf debtor and accomptant to 
the king, in a bill, as well as in an action; otherwiſe the court has 
not juriſdiction. Vide ante, (D 2.) | 
So, if the plaintiff ſues in his own right, and alſo as adminiſtrator 
to B. he ought to allege himſelf debtor, and alſo that B. was debtor ; 
otherwiſe there is no juriſdiction to ſue as adminiſtrator. R. Hard. 60. 
If a bill be preferred for a matter or ſum below the dignity of the 
court, it may be diſmiſſed on motion, or on demurrer. Per Price B. 
M. 171), Bunb. 117.) © | 
: [But if there is fraud, or complicated matter, it will be retained. 
bid.) | 
For proceedings in the cauſes in equity in the Zxchequer, vide the 
_ limilar articles in title Chancery. | | 


(D 8.) The Officers of the Exchequer. 


(D 8.) The lord treaſurer.) The firſt officer of the Ercheguer is 
deminus theſaurarius Anglie. 4 Infl. 104. Vide Officer, (E 1.) 

Who was antiently conſtituted by the delivery of a golden key ; 
and now, by the delivery of a white ſtaff. 4 Inf. 104. 

The lord treaſurer of England has now, by letters patents, granted 
to him the treaſury of the Exchequer, which was antiently a diſtin& 
office. 4 Infl. 105. Mad. 568. ED | 

By his oath he is bound 10 /erve the bing truly in his office, to do right 
therein 19 all, truly to keep and diſpend the king's treaſure, truly to — 
the king, and his counſel keep, not to know nor ſuffer the king's hurt, or diſ» 
heriting if he can let it, if not, to diſcloſe it clearly to the king, and fo pur - 
Chaſe the king's profit all he reaſonably may, 4 Infl. 104. | a 
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As treaſurer of the Exchequer, he with the barons has the cuſtod 
of the records of the Exchequer. 4 Taft. 105. : 
© He ovght to have a warrant for the diſpoſing of all treaſure which 
he diſpoſes of; for having only the cuſtody of the treaſure, he cannot 
diſpoſe of it ex officio. Mo. 476. kr ear 


(D 9.) The chancellbr.] The chancellor of the Exchequer has the 
cuſtody of the ſeal of the Exchequer, 4 Int. 104. 119. Mad. 5 80. 
And tow has uſually the office of under-treaſurer of the Exchequer. 
Sfod: 57 0. 4 W | 
And is comptroller, of the pipe. 4 Int. 106. | 

Aud appoiuts the two appraiſers of goods ſeized for not paying 
cuſtoms, aud direfts whether the party ſhall have them at ſuch price, 
or not. 4 Int. 104. 8 
And, in the vacancy of a treaſurer, does every thing in the receipt 
of the Exchequer, which the treaſurer may do. 4 IH. 104. 


D 10.) The bars The chief baton and the other barons of 
e Extheguet are conſtituted by letters patents. Mad. 582. 4 Hf. 


9 0 


- 
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And were antiently barons and peers of the realm. 4 If. 103. in 
_ © -The' treaſurer and barons are the principal officers of the Exchequer. 
Sav. 38. ONES 1 Fen 
The barons are tlie fole judges of the court of pleas; tho' the 
treaſurer of the Fxchrguer is joined with them in the cuſtody of the 
records of the court. 4 Ine. 105. 109. | 

And ſhall take an oath to do right to all, &c. 4 Inf}. 109. Mad, 
n | 
They may diſcharge and reſpite debts que to the king. Mad. 137. 
But the court of equity there, is before the treaſurer, chancellor and 

barons. 4 Inj}. 109. 


(Dir.) The chamberlaint.] The chamberlains of the Exchequer 
have their office uſually for life, exercendum per fe aut deputat. 4 Inſt. 
106. s | 
And appoint two deputies. 4 Inſt. 107. Mad. 732. 

Antiently they had the k-ys of the cheſts, weighed the money, and 
laid up the bags of 1co/. Co. L. 106. a. | 

And now they have the keys of the treaſury, where the records of 
leagues, doomſday-book, pleas of juſtices in eyre, and of the foreſt, 
Ec are. 4 Ii. 106. Co. L. 106. a. Compl. Att. in Exch. 

But they cannot uſe their keys till the auditor of receipt brings the 
key of the treaſurer. Compl. Att. | : 

So, the cuſtody of the treaſure and record belongs to them jointly 
with the treaſurer. Mo. 475. 

To them belongs the office of one of the door-keepers of the re- 
ceipt. 4 Inf, 106. 

Their under-chamberlains cleave the tallies, and read them when 
written by the clerk of the tallies, that the clerk of the pells and 
comptrollor of the pells may ſee their entries be true. 4 . 107. 


D 12.) Remembrancers.] There are three remembrancers, a 
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che king, of the treaſurer, of the firſt- fruits. 4 Inft. 106. Mad. 


he two firſt are in the king's gift, and have each two ſecondaties. 
Inft. 106, 107, 108. © 


By the fat. 5 R. 2. 14. the ſaid two remembrancers ſhall be ſworn 


to ſee all writs of the great or privy ſeal, ſent to the Exchequer for 


diſcharge of any perſon of any demand in the Ex-hequer, put into 


due execution by thoſe to whom it pertaineth. Vide 37 Ed. 3. 4. 
And ſhall every term make a ſchedule of all fo diſcharged, and 
ſend it to the clerk of the pipe, &c. ; | 
The king's remembrancer, by his office, ought to make proceſs 
againſt colleCtors of the cuſtoms, Oc. enter in his office all recogni- 
zances acknowledged before the barons, take bonds for the king's 


debts, &c. and make proceſs upon them, make proceſs upon all in- 


formations upon penal ſtatutes (which are entred in his office) and 


bills of compoſition upon them, enter the ſtallment of debts, keep all 


conveyances, fc. of lands, &c. granted to the king; and all proceed- 
ings by Engli/ bill are entred there. 4 Inf. 108. & 

So, he ought to tax all bills of coſts in the Exchequer. Rules and 
Orders in Exchequer, 16. Rule, 42. 


The treaſurer's remembrancer makes proceſs by fieri facias, and 


extent for the king's debts, &c. enters upon record if accomptants 
pay their proffers, &c. 4 Int. 108. a | | 

But, if a remembrancer be made a baron of the Exchequer, his 
patent ſhall be void. Dy. 197. 6. 

[The treaſurer's remembrancer in appointing the clerks in his 
office, is reſtricted to ſuch as have ſerved a clerkſhip in the ſame. 
Ex parte Deverell, 2 Anſtr. 483. 616. ] ee; | | 

[In the king's remembrancer's office a clerk muſt have bond fide 
ſerved a clerkſhip of five years. Ex parte Windus, 2 Anſtr. 489.] 


D 13.) Clerk of the pipe.] The clerk of the pipe is, by his patent, 
deſcribed to be ingraſſator magni rotuli in Scaccario. 4 Inſt. 106. Mad. 
717. 1 | 
And all accounts and debts to the king are collected out of the 


| offices of the king's and treaſurer's remembrancer, and put into a 


preat roll, called zhe pipe, and then they are duly charged. 4 inf. 
106, 8 | | 

He has alſo a roll of reverſions, which comprehends grants for 
years, for life, and in tail, without rent, &c. to the intent that a 
writ may iſſue, if need be, to inquire whether the leſſee be dead, or 
the entail determined. Bid. . 

There are two ſecondaries of the pipe. 4 Inf. 107. | 

The chancellor of the Exchequer is comptroller of the pipe. Vide 


ante, (D g.) 


D 14.) The auditors, &c.] There are five auditors in the Exche- 


quer, who take and audit all accounts of receivers, collectors, &c. 


The auditor of the receipt, who files and enters the bills of the 
tellers, certifies to the lord treaſurer every week the money received, 
makes a debenture to each teller before he pays any money, and audits 
their accounts. 4 Int. 107. OY 
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the treafury. 4 Inf. 107. 


Bid. 
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He has allo the cuſtody of the black book of receipts, and of the 
lord treaſurer's key: and ſees that the tellers lock up their money in 


There are two auditors of the preſt, who audit all accounts of 
money impreſt to any perſon. 4 Inf. 107. And foreign accompts. 
Mad. 129. | 

But an auditor cannot determine whether a licence or grant be 


good. 4 Ivft. 106. | | 
Neither can he put any thing in charge; for he only audits accounts. 


Neither can he make a ſuper, but only money received and audited 
before. 4 1n/e. 167. 


(D 15.) Foreign oppoſer, &c.) The foreign oppoſer oppoſes all 


ſheriff's, Sc. in their accounts of the green-wax, viz. of all fines, 


iſſues, amerciaments, recognizances, &c. for which proceſs is ſent 


to the ſheriff, ſealed with green-wax. 4 [nft. 107. 
The clerk of the eſtreates provides that ſummons for all fines, c. 


eſtrated into the Exchequer be iſſued. Mad. 731. 


The clerk of the nichils makes a roll of the ſums in proceſs, for 
which the ſheriff returns nichil, and delivers it to the treaſurer's re. 
membrancer. 4 I. 17. | 5 

The clerk of the ſummons. Bid. | 
The clerk of the pleas has the office in which all ſuits are entred. 


Did. 
The clerk of the tallies, who makes tallies for debt, or for reward. 


4 Inſt. 107, 8. | | | 5 
The clerk of the pells enters all receipts or bills of the tellers, in 

helle receptorum ; and all payments in pelle exituum. 4 Inſt. 108. Mad. 
9. | | 

"np are, four tellers, who receive all money for the king, give 2 

bill of receipt to the clerk of the pells, who charges them ; pay all 

money by warrant of the auditor of the receipt, and make a book of 


_ receipts and payments for the lord treaſurer. 4 It. 108. Mad. 739. 


Vide ante, (D 4.) 
The uſher of the Exchequer is an antient officer, who has under 


| him four under-uſhers. Mad. 718. Dy. 213. b, 


The uſher of the receipt. 
The peſor and fuſer who weigh and melt the coin paid in the receipt 


ol the Exchequer. Mad. 540, 1. | 


The marſhal has the cuſtody of debtors committed during the 
term, receives all offices found virtute officii, and delivers them to the 
treaſurer's remembrancer, and appoits auditors for the accounts of 
ſheriffs, &c. 4 Infl. 107. Mad. 725. | 

Vide 4 Inft. 107, 8. 


(E) The Court of Chivalry. 


(E 1.) Who are the Judges. 


HE court of chivalry, or court martial, is held before the lord 
conſtable, and earl marſhal of England. 4 Inf. 123. Ca. Parl. 
65. Vide Officer, (E 2, 3.) | 
F The 


ord 
arl. 


The 


The conſtable was antiently conſtituted for life, or for him and his 


heirs ; ; 
Bucks and was never aſter granted but pro hac vice. 4 Inff: 127. 


Spel. Cl. 146. | 
Tor the earl marſhal cannot hold plea without the conſtable. Ca. 


Parl. 66. | | | 
Not for the marſhalling of funerals, arms, &c. X. cont. 1 Sid. 

352. 1 Lev. 230. Acc. Ca. Pari. 66; | 
And therefore, where the king refuſes to make a conſtable, the 

plea cannot be determined in the court of chivalry. Co. L. 74. 6. 


| (E 2.) What Juriſdiction it has. 

By the /.-13 R. 2. ff. 1. C. 2. it is declared, that this court has 
cognizance of contracts touching deeds of arms, and of wat out of 
the realm. Vide Co. L. 391.6. 4 Inf. 123. 

And of things which touch war within the realm, which cannot be 
determined by the common law ; with other uſages and cuſtoms to 


the ſame matters pertaining: | | 
The plaintiff ſhall by his petition declare plainly his matter, before 


any ſhall be cited to anſwer thereto. 


And therefore, if a man be accuſed of treaſon, miſpriſion, &c. done 
out of the realm, it ſhall be tried before the conſtable and marſhal. 
4 1nff. 124. ; 

And tho' by the ff. 26 H. 8. 13. 35 H.8.2., & 5 Ed. 6. 11. trea- 
fons and miſpriſions, Sc. may be inquired of in B. R. or before ſpe- 
cial commilſioners, if done out of the realm, as well as done in it; 
yet this does not take away the juriſdiction of the conitable and mar- 
ſhal. 4 Inf. 124. 2 Ruſb. 107. | : 

So, murder, homicide, &c. out of the realm, ſhall be tried upon ap- 
peal before the conſtable and marthal. Go. L. 74. 

So, if the mortal ſtroke be given out of the realm, tho' the death be 
within the realm. Co. L. 74. 6. 

So, the court has an abſolute juriſdiction, by preſcription, in mat- 
ters of honour, pedigree, deſcent, and coat-armour. 4 Mod. 128. 

But by the ff. 13 R. 2. ft. 1. c. 2. if a plea be commenced before 
the conſtable and marſhal of any matter that may be determined by 
the common law of the land, a privy ſel ſhall be directed to the con- 
ſtable and marſhal to ſurceaſe, Cc. DEA 

So, by the ff. 8 R. 2. 5. all pleas that ought to be diſcuſſed at com- 


mon law, ſhall not be held before th conſtable and marſhal. 


And therefore, a prohibition lies, as well as a privy ſeal, if the 
court proceeds upon a matter out of their juriſdiction. R. Ca. Parl. 


63, Adm. 4 Mod. 128. 


As, if the ſuit be there for the ordering of a funeral. Ca. Paxl. 64. 

For encroachment upon the office of an herald; for an action upon 
the caſe lies for it at common law. Ca. Parl. bg, 

So, the conſtable and marſhal have no juriſdiQion of a thing done 
upon the high ſea, though it be out of the realm; for it belongs to 
the admiral. 4 Infl. 124. g | | 

So, the marſhal has no juriſdiction alone, if no conſtable be made, 
leaſt, pro hac vice. 2 Ruſh. 107. 5 

The court of chivalry proceeds according to the uſages and cuſtoms 
df the ſame court. 4 Infl, 125. BY. 925 


Vor- III. And 


but 13 H. 8. it was forfeited by the attainder of the duke of 
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And if the ufage fails, according to the civil law in the caſe of 
arms. 4 Inft. 125. Co. L. 391. 5. 2 Ruſh. 107. 

The trial in the court of chivalry thall be by combat, or by the 
teſtimony of witneſſes. Co. L. 74. a. ts 

As to trial by combat, vide Battle. | | 

By attainder upon a judgment in the court of chivalry lands are not 
forfeited, nor the blood corrupted. 4 1. 125. | 
After ſentence in the court of chivalry, the party grieved may ap- 


peal to the king. bid. 


(E 3.) What Officers belong to the Court. 


The heralds.) The heralds are officers attendant upon the court of 
chivalry. 4 Vit. 125. | | | | 

There are three kings of arms, garter, clarencieux, norroy ; and each 
of them has ſeveral heralds under him. Vide Norray. 

A king of arms ſhall be created by the king's patent. | 

And the title of garter, &c. king of arms is parcel of his name. 

So, a herald ſhall be created by patent. 4 ft. 127. 

And he ſhall be a complete officer by his patent, tho' he has no 
other inveſtiture. R. Noy, 150. | | 

And tho' he never was purſuivant, yet by the rules of the office 
this is required. Ney, 150. Ty 5 

The heralds were incorporated by X. 3. and aſterwards by charter 
3 Ph. & M. 4 It. 126. | 

And by patent 3 Ed. 6, they are diſcharged of all tolls, ſubſidies, 
Sec. Did. | | 

It belongs to garter king of arms, to marſhal all public funerals of 
the nobility, and to clarencieux and nerray, the publie funerals of the 
gentry, and to direct what banners and arms ſhall be uſed. X. fer 
three J. 1 Sid. 353. Vide Ca. Parl. 63. 4 Infl. 126. 


= (F) The Court of the Marſhalſea. 


THE court of the marſbalſea is held before the ſteward and mat- 
ſhal of the king's houſchold. 4 I. 130. 10 Co. 72. 4. 6 Ci 
72. a. | - | 
And it has original juriſdiction within the verge, viz. within the 
circuit of twelve miles round the manſion of the king. 4 H. 6.8. 
4 Liſt. 130. Ld. Bac. Charge at the ſeſrons of the Verge. Vide the |}. 
3 H. 8. 12. | | 
The juriſdiction was general, by the common law, in all cauſcs, 
criminal and civil, real, perſonal, and mixt, within the verge, as 
juſtices in eyre, or vicegerents of B. R. there: but this is now taken 
away by the /. Art. ſup. Chart. 3. 10 Co. 1 Inſi. 549. 
And now the coroner within the verge may inquire of murder, 
homicide, Cc. done within the verge, with the coroner of the coun- 
ty, by the /. 28 Ed. 1. Art. ſup. Chart. 3. 
And his authority is the ſame with the coroner of the county. R. 
4 Co. 46. Vide the fl. 33 H. 8. 12. 
But B. R. juſtices of gaol-delivery, of the peace, c. have a gene- 
ral juriſdicion, and may inquire of felony, Sc. within the verge. K 


4 Co. 46. | ie 
And 


COURTS. 1 


And if the coroner of the county be alſo coroner of the verge, an 


indictment before him is good. R. 4 Co 46. a. | | 
So, there was alſo a particular juriſdiction in the marſhalſea by the 


commen law, confirmed by the f. 28 Ed. 1. Art. ſup. Chart. 3. to 


have cognizance of treſpaſs vi & armis within the verge, where the 


plaintitf or defendant was of the king's houſehold ; and of debt, and 


covenant, when both were within the king's houſehold. 1% Co. 71, 
Kc. 2 Ii. 548. K. 6 Co. 20. ö. Conf. by the fl. 15 H. 6. 1. D. 
1 Sid. 180. | : | 

So, there is the palace-court in the marſhalſea, which has juriſ. 
diction within the verge of twelve miles, tho' neither party be of the 
houſehold. Sal. 439. ex - | be SOT 

[Where procels has iſſued to arreſt perſons reſiding within the 
boundaries of the palace-court, it has been uſual to obtain permiſſion 


from the king for that purpoſe, ſignified by the officers of his houſe- 


hold, and the writs have in ſuch inſtances been backed by the clerk of 
the Board of Green-Cloth : but fur many years paſt, civil proceſs has 
been executed within the ſaid boundaries without ſuch leave. How- 
ever, an indictment will not lie againit an officer of the palace- court 
for arreſting a perſon not of the king's houſehold, againſt whom a 
writ has iſſued out of that court, though no leave to make the arreſt 
had been obtained from the Board of Green-Cloth. Rex v. Stobbs, T. 
30 Geo. 3. 3T.R. 735) | 

But the marſhalſea cannot hold plea of freehold. 

Nor, of treſpaſs upon the caſe, or other treſpaſs which is not done 
vi © armir. 2 Jrft. 548: 10 Co. 76. a. N 

Nor, in ejectment. | | 

Nor, in trover, afſumpſit, &c: 10 Co. 76. a. R. unleſs both parties 
are of the houſchold. 2 Rel. 498. | 

If the marſhalſea holds plea of a thing done out of the verge, the 
proceedings are void, and coram nom juices Pl. Com. 37. b. 

So, in treſpaſs, when neither party is in debt and covenant, when 
both are not of the king's houſehold. BR. 10 Co. 77. a. 

If the plaintiff or defendant be alleged ſalſely to be of the houſe- 
hold, by the %. 15 H. 6. 1. it may be averred to the contrary; or the 
oy may have a /uperſedras directed to the ſteward and marſhal. 
10 Co. 75. ö. ol 

The * is a court of record. 10 C. 69. 6. 

The proceedings ate by bill, and not by original. 10 C9. 73. a. 

If the king's houſehoid removes out of the verge, the actions there 
depending are diſcontinued. 10 Co. 74. 4. | 

Error of a judgment there was in parliament before the /. 5 Ed. 3. 2. 
and 10 Ed. 3. fl. 2. 10 Ci. 69. b. 


(G) The Court of Green-Cloth. 


O, by the common law, a court is held before the lord ſteward, | 


treaſurer of the houſehold, comptroller, maſter, cofferer, two 
clerks comptrollers, who ſit at a table with a green cloth in demo com- 
but. Voſpitii regis. 4 Infl. 131. | | 
And they have jurifdiction to take an account of all the expences 
of che king's houſchold. IId. | 
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To make proviſion for the houſehold, and payment for ſuch pro- 
viſion. 4 Inf. 131. 5 

For the good government of the ſervants of the houſehold, who are 
aid, by _ lord chamberlain thoſe above ſtairs, by the cofferer thoſe 
. ; 


(H) The Court of the Steward of the King's Houſe- 
hold. 


O, by the 1 3 H. 3. 14. the ſteward, treaſurer, and comptroller 
of king's houſe, or one of them, may inquire by twelve of the 
eheeque - roll of the houſchold, if any Crank of the checque-roll, under 
a lord, make any confederacics, compaſſings, &c. with any, to deſtroy 
the king, or any lord of the realm, or any other ſworn of the king's 
council, or the ſteward, treaſurer, or comptroller of the houſehold, 
and if found, he may be put to anſwer. And they, or two of them, 
may hear and determine ſame offence (which ſhall be felony) by 
twelve other of the houſchold, againſt whom no challenge but for 
malice. And if the defendants be found guilty by confefhon or other- 
wiſe, they ſhall have judgment as felons attaint by the common law. 

So, by the /. 33 H. 8. 12. all treaſons, miſpriſions, murders, man- 
flaughters, bloodſheds, &c. in any palaces or . houſes of the king, or 
other houſe where he reſides, ſhall'be inquired, tried, c. before the 
lord great maſter or lord ſteward, and in his abſence, before the trea- 
ſurer and comptroller, and the ſteward of the marſhalſea, &c. or two 
of them, whereof the ſaid ſteward of the marſhalſea to be one, with- 
out further commiſhon. 

And tho” the king be removed from the palace, where the offence 
was done before the inqueſt or trial, it ſhall be inquired of, tried, &. 
before the king's ſaid miniſters, or two of them, by his ſervants of the 
checque-roll at the palace, &c. where the king is reſiding. 

And all inquiſitions by the coroner of the houſchold ſhall be re- 
turned before them. | 

And they may iſſue a precept to the clerks comptrollers, clerks of 
the checque, and clerks marſhal, to return twenty-four of the yeomen 
officers of the checque-roll, of whom they may appoint any number 
more than twelve to inquire of ſuch treaſons, miſpriſions, c. 

So, there is a commiſſion uſually granted to officers within the 
verge to be juſtices ot the peace, and oyer and terminer, for riots, and 
other offences there. Mod. Ca. 56. | | 


(I) The Portmote Court. 


T HE portmote is a court held in a port, or haven of the kingdom. 
4 Tit. 148. | 


The Court of High-Commiſſion 
Is taken away by the „l. 16 Car. 1. 11. 


COURTS. 293 
(K) The Court of Star-Chamber. 


N antient court was holden coram rege & concilis ſus in camera, 
which was the court of Star- Chamber. 4 Inf. 60. 2 Ruſh. 


2. 
5 therefore, it was not erected by the /. 3 H. 7. 1. but that act 
aſirmed the juriſdiction of the court, and was directory to its pro- 
ceedings in feveral particulars. 4 1nft. 62. | 

The juriſdiction of the court extended to the examination and pu- 
niſlument of oppreſſions, and other exorbitant crimes of great men, 
bribery, extortion, maintenance, embracery, forgery, perjury, ſpread- 
ing of falle rumours, libels, riots, routs, unlawful aſſemblies, miſde- 
n:-anors in theriſts or bailiffs, frauds, duels, challenges, and other 
extraordinary offences, purſuant to the laws and cuſtoms of the 
realm. 4 1. 63. | 

And the proceeding was by information or bill, examination of 
parties upon interrogatories and witneſſes, Bid. | 

The informa ions, bills, anſwers, replications, and decrees were 
in Engliſh, ingroſſed in parchment, and filed. Bid. | 

The proceſs was by ſubpena, attachment, commiſſion of rebellion, 
Sc. all under the g eat ſeal. 4 1». 66. 3 . 

But the court had no juriſdiction, except for things which were 
contrary to the common law, or a ſtatute. 4 bf}. 63. 

Nor, for an offence which touched the life or member of a man. 
4 I.. 66. | | | 

Nor, for matters of an ordinary nature, which bclonged to the 
courts of common law. 4 nfl. 63. | Tv 

Aud now by the ,. 16 Car. 10. this court, and all the juriſdiction 
exerciſed therein, are diſſolved, and taken away. | 


The Court of Requeſts 
Is taken away by ſtatute, Vide the ſi. 16 Car. 1. 10. Vide 4 Infl.g7. 


The Court of Firſt-Fruits and Tenths 
Is taken away by the /of. L Mary 10. 4 Uf. 120. 


The Court of Augmentations 
Is taken away by the /. 1 Mary 10. 4 If. 122. 


(L) The Court of Stannaries. 
(L 1,) In what Caſes it has Juriſdiction. 


| BY charters, one to the tinners of Cornwall, and the other to the 
tinners of Devon, made 10 Ap. 33 Rep. Ed. 1. and confirmed by 
charter 8 Ric. 2. the king grants quod omnes flannatores dum operantur, 
&c. int quieti de placitis nutivorum & omnibus placitis *F querelis curiam 
noſtram ſpectan., & c. ita quod non reſpondeant coram aliguibus juliciariis, 
EC. de ali uo placito infra ſtannarias prediftas emergen., exceptis plucitis 
| 3 1 3. 44. 
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terre, wite, & membrorum. Pl. Com. 327. b. 4 Inf. 232. Stat, 
16 Car, 1. 15. Vide Abatement, (D 7.)—Waife, (H 2.) 

Et quod cuſins nojter vel ejus locum tenens teneat omnia placita inter 
flannatores prædictor & inter ipſos & alios de omnibus tramſgręſſionibus, 
querelis & contractibus infra flannarias illas emergen., & c. Pl, Com, 

27. b. | | 
n By J. 50 Ed. 3. and by his charter 6 July, 50 Ed. 3. upon com- 
plaint of grievances by colour of the ſame charters, reſtraint was put 
to ſuch grievances, /alvis libertatibus & privilegits per chart. prædict. 
conceſſes. 4 Inſt. 233. 3 | 

And therefore, the warden of the ſtannaries may hold a court for 
redreſs of all treſpaſſes, complaints, and contracts between the tin- 
ners working within the ſtannaries, &c. and between them and 
others. | 

And this privilege extends to all blowers, labourers,. and workers 
without fraud in or about the ſtannaries in Cornwall and. Devon, 
during the time they work there. R. by all the . 4 Jac. 4 In}l. 231, 

So, the court of the ſtannarics ſhall have juriſdiction in all matters 
which concern or depend upon the ſtannaries. R. 4 If. 231. 

950, in all tranſitory actions between tinner and tinner, tho? the 
cauſe be collatetal, and does not relate to the ſtannaries. id. 

So, it may be in the ſtannaries, though the cauſe ariſes out of the 
ſtannaries, where the defendant lives within the juriſdiction. Ibid. 

So, between a tinner and a foreigner, if the defendant does not 
plead to the juriſdiction, and it does not appear upon the proceedings 
to be out of the juriſdiction, Bid. | 


(L 2,) In what not. 


But by the ff. go Ed. 3. the court of ſtannaries has juriſdiction 
only de _—_ laberantibus in flannariis lis, & non de aliis, aut alibi 
laberantibus. 4 Tn/t. 233. | 

Tho' he be matter to the labourers within the ſtannaries, or his 
Other ſervants, Semb. 4 Inf. 233. 

So, by the ff. 16 Car. 1. 15. in a vill only, where ſome tin - work 
is in work, and ſhall be in working. | : 

So, the court of ſtannaries has no juriſdicton in any local action, 
which ariſes out of the ſtannaries; for pleas of land, life, or member, 
are excepted out of the charter, and therefore there mult be juſtice 
elſewhere, R. 4 I}. 231. | 

Nor in a perſonal action, which ariſes out of the ſtannaries, if it 
be between a tinner and another, and the defendant will plead to the 
juriſdicton, or it appears upon the procecdings to be out of the 
juriſdiction. Bid. | : 

So, if the cauſe of action, between a tinner and a tinner, ariſes 
out of the ſtannaries, it may be brought elſewhere if the plaintiff wall, 
2 Inſt. 231. 

If the plaintiff ſues in the court of the ſtannaries, where the mat» 
ter ariſes out of the juriſdiftion, the defendant may tender a plea to 
the juriſdiction upon his oath; and if it be refuſed, he ſhall have a 
prohibition, id. | 

And he has privilege, that he ſhall not be arreſted in any place 
when he goes to make his oath, eundo, redeund», aut moranda. bid. 
| So, 
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- So, by the ff. 16 Car. 1. 15. the defendant ſhall be Aiſcharged, if 
he tender an oath, that he is not, nor was a tinner, when the ſuit 
commenced, unleſs the plaintiff make oath, that he is a working 
tinner without fraud, and that his ſuit aroſe within the ſannaries, or 
concerns tin, or ci. 


So, if it appears, by the plaintiffs own ſhewing, that the cauſe of 


action ariſes out of the juriſdiction ; the proceeding there ſhall be 
void, though the defendant did not plead to the juriſdiction. id. 

Or, if it appears by the condition of an obligation, that a thing 
was to be done out of the juriſdiction. Did. 

And in ſuch caſe, if execution be executed, treſpaſs or falſe i im- 
priſonment lies. Semb. 4 List. 231. 

So, by the /. 16 Car. 1. 15. an action lies, if any not a tinner, 
e. ſue there, in which the plaintiff ſhall recover 10/7. and his da- 
mages and coſts. 


(L 3.) How the Proceeding ſhall be. 


The court of ſtannaries i is held coram cuſtode ſtanuariæ, &c. 4 27 

And ought to be guided . ſpecial laws, allowed by cuſtom or 
preſcription. Bid. 

So, a demurrer there ought to be only for matter of ſubſtance, and 
not for form. R. 4 Inf. 231. 

So, error does not lie upon a judgment given there. 4 List. 229. 
1 R2l. 745. I. 20. | 

Nor, a writ of falſe judgment. N. 4 1nft. 230. 

Neither can it be examined in B. R., Chancery, or other court. 
R. 7 Elis. 4 Inſt. 230. 

But an appeal lies, by uſage, to the ſteward of the ſtannaries, and 
from him to the under-warden, and from him to the warden of the 
ſtannaries, and from him to the prince and His council. R. 4 Inf. 
230. 1 Rol. 745. J. 10. 

And, if there be no prince, to the king in N 1 Rel. 745. N 20. 


(M) The Courts of the Univerſities. 
B the /. 13 Elia. 29. the univerſities of Oxford and Cambridge 
are 


ſeverally incorporated and all former letters patent to them 
verally granted, and all manors, c. franchiſes, privileges, Sc. are 


fenfirmed. 4 1½/l. 227. Vide Univerſity. 
And therefore, by charter 14 H. 8. now confirmed by the ſame 


A. 13 El. the univerſity of Oxford may hold plea, before the vice- 
chanccllor, in all things perſonal, ſecundum legem terre, aut morem uni- 


werſitutis. "Tk 10. 
And in treſpaſs by any perſon, where a ſcholar is party. 1 Sal. 343. 
Before the 14 H. 8. the univerſity of Oxford had a court-leet. Jbid. 
But an univerſity, in their court, cannot hold plea for the penalty 
of a ſtatute; and a recovery there 1 is no bar in an action at common 
law. Skin. 665. 
[In the chancellor of Oxford's court, the plaintiff, to obtain a warrant 
to arreſt defendant, muſt ſwear he has a perſonal action againſt him, 
aud that he believes he will run away: to ſwear of and upon the truth 
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ok the premiſes, and that he ſiſpecis he will run away, is not ſufficient 
Smith v. Dr. Bouchier, M. 8 G. 2. Str. 993. B. R. H. Ga.) ; 
| e publication of a pamphlet in the univerſity of Cambridge 
againſt the eſtabliſhed religion is an offence againſt the ſtatute g+ 
concionibus, and puniſhable with baniſhment by the vice-chancellox, 
aſſiſted by the heads of colleges, in the vice-chancellor's court, Rex 
v. Cambridge, MH. 35 Geo, 3. 6 T. KR. 89.] 


(N 1.) The Eecleſiaſtical Courts. 


As to the original of the eccleſiſtical juriſdiction, vide Prærogative, 
(D q, &c.) | 

As to the court of convocation, vide Convocation. 

The court of high commiſſion is now taken away by the J. 
16 Car. 1. 11.—/ide for this, Prerogative, (D 17.) 

The courts of the archbiſhop are, 1. The Prerogative court, 
2. The court of Arches. 3. The court of Audience. 3. The court 
of Faculties. | | 

[No proceedings in the eccleſiaſtical courts of this kingdom are 
xecords, but only eyidence of ſentences in their courts, and the officers 
ſhould not take upon them to intitle them recorda dom. Colegrave v. 


Fuſen, M. 1744. 3 Athyrs, 197. 


(N 2.) The Prexogative Court. 


The prerogative court, is the court where the archbiſhop grants 
adminiſtration, or makes probate of the teſtaments of all having 
bona notabilia within his province. 4 Li. 335, Vide Adminiſtrator, 
(B 3, Sc.) | 
Or, repeals a probate, or adminiſtration, granted by ſurpriſe. 
A ſentence by an eccleſiaſtical judye, in a ſpiritual cauſe, ſhall be 


allowed as conſonant to the eccleſiaſtical law, by the temporal judges, 


2 Rol. 219. J. 20. 5 Co. 7. Caudrey's Caſe of the King's Eccigſiaſtical 
Law. = | . 
And therefore a certificate, Oc. of ſuch ſentence need not men- 
tion the cauſe of it; as, if it certifies a depriyation of ap eccleſiaſti- 


cal perſon, it need not expreſs the cauſe of the deprivation, 2 Rl, 


219. . 30. 


So, it is ſufficient if a ſentence be found in a ſpecial verdict, with · 


out mentioning the cauſe. id. | 
So, a proceſs in the name, and under the ſeal of a biſhop, Oc. ſhall 


be good. R. 12 Co. 7. Vide Prarogative, (D 17.) 


N 3.) The Arches, 


The court of Arches has ordinary juriſdiction in Bow and twelve 
* pariſhes in London, far eccleſiaſtical cauſes there ariſing. 
4 Int. 337. > 
So, it has juriſdiction upon appeal, in all cauſes within the province 
of Canterbury. Bid. 26s 

The dean of the arches is the judge in this court, Bid. 

And may hear cauſes, at the inſtance of parties, or ex officio. 

And act as deputy to the archbiſhop, and by his authority. Skin, 
299. 

Put 
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But a ſuit ought not to be in the arches, where the archbiſhop 
himſelf is a party; for tho? another fits as judge there, the archbiſhop 
may ſit there if he pleaſes. 2 Sho. 146. | 5 

Tho? the archbiſhop ſues only as a truſtee; for he ought to have 
2 commiſſion of delegates originally. Bid. 

So, an appeal does not lie from the dean to the archbiſhop. 
Skin. 290. | : 
N.) The Audience. 


The court of Audience is held in the archbiſhop's palace, before his 
vicar- general in ſpiritualss. | | 
The juriſdiction does not relate to cauſes between party and party, 
but to matters pro formd. 4 Inſi. 337. 

As, the conſecration and confirmation of biſhops elected. Did, 

Admiſſion and inſtitution to benefices. Bid. 

Diſpenfations. bid. 

Ihe grant or appointment of a guardian of the ſpiritualties ſede 
vacante. Tbid. a 

And by himſelf, or his commiſſary, he may exerciſe all eccleſiaſti- 
cal juriſdiction in gua/tbet diocgſi, ſede vacante ; and make inſtitutions 

and viſitations in ſuch dioccle, as the biſhop himſelf when the ſee is full. 


. 


(N 5.) The Court of Faculties. 


So, the archbiſhop has a court of Faculties, which does not hold 
plea in ſuits, but there the archbiſhop, or his official, maſter of the 
faculties, grants diſpenſations in caſes allowed by the f. 25 H. 8. 21. 
viz. for any ſuch matter whereof diſpenſations, Qc. were accuſtomed 
to be by authority of the ſee of Rome. | 
By the //. 25 H. 8. 21. the archbiſhop by himſelf, commiſſary, 
or deputy, may grant by inſtrument: under his name and ſeal, all 
licences, diſpenſations, faculties, compoſitions, delegacies, reſcripts, or 
other writing, for any ſuch cauſe, whereof ſuch licences, c. were 
accuſtomed to be had at the ſee of Rome, &c. Gs 
The archbiſhop may conſtitute a clerk to write and regiſter ſuch 
licences, Ec. | | | 
And this court has authority to grant ſuch diſpenſations and fa- 
culties, by the maſter of the faculties. 4 /. 337. . 
: wp faculty to be a doctor, bachelor of arts, &c. Semb. 2 Mod. 
. 364. 5 
And if it be ſubſcribed by a deputy, and not by the chief clerk of 
the faculties, and afterwards regiſtered and inrolled, it is ſufficient. - 
2 Mod. Ca. 364. | 
And this court may grant a diſpenſation for marriage, plurality, 
accepting a benefice where his father was incumbent, Cc. 4 Ju. 337. 
y the /. 5 El. 5. the archbiſhop, biſhop, &. are allowed to grant 
licence to eat fleſh in Lent, & c. (Jide 4 Ins. 337.) 


(N 6.) The Conſiſtory-Court. 


Every biſhop has his confiſtory-court, held before his chancellor 
_ commiſſary, for all eccleſiaſtical cauſes within his dioceſe, 
4 ng. 338. 3 

The Conſiſtory- court ſeems to be exceed aſter the time of H. 1. 

| but 
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but upon the ground of a charter by V. 1. to the biſhop of s 
4 Inſt. 259, 260. Cod. J. Eccl. toog. Seld. of Tithes, ch. 14. /. 1, 


| (N 7.) The Manner of Proceeding. 


Omnes cauſe in foro ecelgſiaſtico movent ex officio, vel ad inflantiam partic, 


Cauſe ex officio ſunt pro crimine commiſſo, vel ſuſpeto, & ſunt ex offici 


mero, vel pronto. 
Cauſes ex mero officio are, where the judge proceeds againſt the 


criminal upon requeſt, or accuſation, or detection by another, 
Ex officio promoto, where another brings the accuſation, and pro- 
ſecutes the cauſe. 


(N 8.) Cenſures and Appeals. 


As to eccleſiaſtical cenſures, vide Prærogative, (D 12.) 
As to appeals, vide Prærogative, (D 13, c.) 


(N g.) The Court of the Archdeacon. 


So, by preſcription, or compoſition, the archdeacon has a court, 


in what place he pleaſes, for cauſes eccleſiaſtical within his arch- 
deaconry. 4 Ii. 339. 2 Rol. 150. 37 H. 6. 28. a. Vide Eccle- 
fraftical Perſons, (C 5.) ; | | | 
And ſhall make a regiſter of his court. 2 Vent. 269. 
The courts of law take notice of his juriſdiction. 2 Rol. 150, 
2 Vent. 269. ; 


Vide more concerning eccleſiaſtical courts in Difmes, (M 1, Gs.) 
Prohibition. | 


(O) The Courts of London. 
(O 1.) The Huſtings. 


1* Lendon there are, the courts of huſtings, of the mayor, of the 
ſlicriffs, of the chamberlain, of aldermen, of common; council, the 
wardmote, court of conſervancy, and court of conſcience, 
The court of Huflings is the molt antient and eminent court within 
London. 4 Infl. 247. 2 Infl. 322. | i 
And is held before the mayor and ſheriffs, of all pleas, real, mixt, 
and perſonal. 4 Inf. 247. 3 | 
By cuſtom, the city of London ſhall hold plea of lands within the 
city, by writ of right patent, or by other writs of the king. F. N. B. 6, 7. 
And therefore, when the ſuit is by right patent, he ſhall not ſuc in 
nature of ſuch a writ as he pleaſes at common law, as he ſhall do, 
when he ſues a writ of right cloſe in antient demeſne. F. N. B. 7. A. 
By charters of H. 1. & H. 3. the huſtings ſhail be held once a- 
week. 2 Inft. 327. (Vide Priv. Lond. 4. 10.) | 
And therefore, the huſtings is held in one week for pleas of land, 
or actions real, and the next for common pleas ; for they are diſtinct. 
(Vide Priv. Lond. 160.) | 
After delivery of the writ, three ſummonſes go againſt the tenant, 
- returnable at the next huſtings, and an effoign upon each at the next 


huſtings; and if he does not appear after the third ſummons _ 
thir 
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third eſſoign, proceſs ſhall be by grand or petit cafe as at the common 
law. (Vide Priv. Lond. 161.) | a | 
| If the tenant appears, the demandant counts, and proceeds as at 
common law. (Vide Priv. Lond. 161.) 0 

And, by cuſtom, the tenant ſhall have an eſſoign after every ap- 

arance, and after the view. Bid. | 

In the huſtings for common pleas, the plaintiff ſhall ſue a writ ex 

avi querela, a writ of dower unde nihil habet, a writ of gavalet, of 


Walle, of partition, guid juris clamat, &c. 2 Int. 299. Vide Waſte, 


(B 1, 2.) (Vide Priv. Lond. 164, &c.) 

© So, a writ of error upon a judgment in the ſheriff's court. Vide 

pot. (O 4.) (Vide Priv. Lond. 164. 168.) | | 
But, by the.cuſtom of London, judgment of outlawry in the huſ- 


tings in London ſhall be given by the recorder, not by the mayor, tho? 


he be coroner, or his deputy, as in other counties. 2 fl. 427. 


(O 2.) If there be a foreign vouchee.] If the defendant in the huſ- 
tings had vouched in a foreign county by the common law, the plea 
was put without day, and the record ought to be removed to C. B. 
2 Inft. 324. Vide Voucher (H). | | 

But now by the ff. Gloc. 12. there ſhall be a ſummons ad warranti- 
zandum returnable in C. B. and a writ to the mayor and bailiffs, to 
ſurceaſe until the plea be determined in C. B. and then the warrantor 
ſhall anſwer to the chief plea, and if the demandant recovers, the 
tenaut ſhall have a writ from C. B. to the mayor to extend the land, 
and to return the extent into C. B. and afterwards ſhall have a writ 
to the ſheriff of the county where the vouchee was ſummoned, to 

have of the land of the warrantor to the value. 2 ft. 324. Vide 
Voucher (H,. | 


g (O 3.) The Mayor's Court. 
The Jayer's Court is a court of record, held before the mayor and 


aldermen, for all actions ariſing within the liberties of Londen ; in. 


which the recorder is judge, but the mayor and aldermen may join 
with him, when they pleaſe. (Vide Priv. Lond. 186.) | 
So, in this court, all matters of equity within London may be de- 
termined upon bill and anſwer, upon which the recorder alſo is judge. 
Vide poſt. (O 5.) (Vid. Priv. Lond. 256.) 5 


(O 4.) The Sheriff's Courts. 


Each ſheriff of London has a court of record held before him. 


(Fide Priv. Lond. 264.) 

And upon a plaint entred there, any ſerjeant of mace may arreſt 
the defendant upon a precept ore Zens, till he finds bail. (Vide Priv. 
Lend. 271, 272. 277.) 

Tho' the entry be only in the porter's book, before an entry in 
court. (Vide Priv. Lond. 277.) | | 
And tho' bail be tendered to the ſheriff, the ſerjeant is not bound 
to diſcharge him till notice from the ſheriff. £ 

If error be of a judgment, in the ſheriffs court, it ſhall be before 
the mayor and ſheriffs in the buſtings. 4 if. 248. (Vide Priv. 
Lend. 164. 168.) | | 
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(O ;.) The Court of Equity in London. 


- By the cuſtom of London, if a man be impleaded before the ſheriff, 
upon a ſuggeſtion the mayor may bring the parties and record before 
him, and examine them upon their pleas; and if he finds that the 
plaintiff is ſatisfied, order that the plaintiff be barred, 4 Inſt. 248, 
(Vide Priv. Lond. 275.) | i 

But by the cuſtom, the mayor cannot examine the parties after 
judgment. 4 5ſt. 248. R. Godb. 127. | - Pw 
(ide Priv. Lond. 256. 275. 398, Sc.) Vide ante, (O z.) 


(O 6.) The Ward-mote. 


The court of Ward-mote is held for every ward in the city : for 
each ward is of the nature of an hundred in a county. 4 Inf. 249. 
(Vide Priv. Lond. 355.) | 

By inquiſition of twelve men, the ward-mote inquires of defaults in 
paving the ſtreets, c. 4 Luft. 249. : 


(O 7.) Folk-mote. 


The court of Folk-mote or Hall. mote is conventus in auld publicd of 
each company in the city. 4 nfl. 249, | 
ide Priv. Lond. 408.) 


(O 8.) The Tower-court. 


By preſcription, a court is held within the Tower, for debt, and 
other perſonal actions. 4 Inf. 251. (Vide Priv. Lond, 409.) 
So, by charter of H. 1. the citizens of London may place whom 
they will of themſelves, for keeping the pleas of the crown, and no 
other ſhall be juſtices over the men of London. 


(O g.) The Court of Requeſts. 


[By flat. 14 G. 2. c. 10. all debts under 40s. may be recovered in 
the court of requeſts thereby eſtabliſhed ; concerning which various 
regulations are laid down.) | 

Actions for uſe and occupation cannot be maintained in the court 
of conſcience in London. Woolley v. Clautman, B. R. M. 20 Ge. 3. 
Daugl. 244. 

If an action of aſſumpſit is brought againſt an inhabitant of Midale- 
ſex, by an adminiſtrator, and the damages found are under 405. the 
defendant is entitled to have that ſuggeſted on the roll, in the ſame 
manner as if the plaintiff had ſued in his own right. Vaſe v. Wybura, 
B. R. M. 20 Gee. 3. Dougl. 246, ] | | 

[An executor cannot be ſued in the court of conſcience for the 
county of Middleſex. Ailway v. Burrows, B. R. MH. 20 Ge. 3. 
Dougl. 263.) | 

[An attorney is not ſubject to the juriſdiction of the county-court 
of Middleſex. Wiltſhire v. Lloyd, B. R. E. 2c Geo. 3. Dougl. 381.) 
Iso, when a defendant living within the juriſdiction of the court 

of requeſts of 3 is ſued in one of the ſuperior courts for 2 

debt under 40 4, he may plead the %. 22 Geo. 2. c. 27. in bar. But, 
if he omit to do o, the court will not after verdic either enter 42 
| ſuggeſtion 
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eſtion on the record, that the defendant lived within the juriſ- 

4, or ſtay the proceedings. Taylor v. Blair, B. R. M. 30 Ge. 3. 

T. R. 452. ; = 
, [The N requeſts for the city of London has no juriſdiction 
in a ſuit, unleſs both the plaintiff and defendant be reſident within 
the city. Brooks v. Moravia, C. P. M. 34 Geo. 3. 2 H. Bl. 220. 
Webb v. Brown, B. R. H. 34 Geo. 3. 5 T. K. 535.] | 

(This ſtatute does not extend to caſes where the plaintiff recovers 
leſs than 40 5. in a ſpecial action on the caſe for the breach of an 
agreement, Fonas v. Greening, B. R. H. 34 Geo. 3. 5T.R. 529.) 

[The Southwark court of requeſts act, 22 Geo. 2. c. 47. cannot be 
pleaded to an action brought in a ſuperior court. Barney v. Tubb, 
C. P. M. 35 Geo. 3. 2 H. Bl. 351.) | 

The defendant ſhould avail himſelf of it by entring a ſuggeſtion 
on the record. Bid. | 

[As to the time and manner of entring ſuch ſuggeſtion. Bid.) 

[The court will not refuſe leave to enter a ſuggeſtion under the fat. 
22 Geo. 2. c. 47. on the ground that a court of conſcience has no 
authority to try a queſtion of bankruptcy. Keay v. Rigg, C. P. E. 
37 Geo. 3. 1 Bof. & Pull. Rep. 11.) D 

[The juriſdiction of the court of conſcience does not extend to con- 
tracts made on the high ſeas; nor will the court allow a ſuggeſtion 
for double coſts under the fat. 23 Gee. 2. c. 33. where the original 
debt'being above 4o s. has by a balance of accounts been reduced 
below that ſum. M*Collam v. Carr, C. P. E. 38 Geo. 3. 1 Bo. & 
Pull, Rep. 223.] a | | 
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The Court of Aldermen. : ; 
Vide London (D).—Vile 4 Tnft. 248. Vide Priv. Lond. 353. 


The Court of the Chamberlain, and of the Chamberlain and 
Orphans. 


Vide Guardian, (G 1, Ec.) — Londen, (I- N 2.) — Vid 4 Inft. 248. 
230. Nde Priv. Lond. 279, &c. 302, Sc. 


The Court of Common- Council. 
Vide Lenden (F). Vide 4 Inft. 249. Vide Priv. Lond. 350, &c. 


The Court of Conſervancy. 
Vide Londen (B). Vide 4 Inſt. 250. Vide Priv, Lond. 364, Hr. 


The Court of the Coroner, 
Vid: Officer, (G 5, &c.)—Vide 4 Infl. 250. Vide Priu. Lond. 408. 
11 | The Court of Eſcheator. 0 
Pide Eſcheat (C).—Vide 4 Inft. 250. Vide Priv. Lond. 48. 
The Court of Watermen. | 


Vide Priv. Lend. 387, Ce. 


The 
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The Court of St. Martin's-le-Grand. 
Vide Priv. Lond. 409. 


Vide Diſmes, (M 6, 7.) 


- 


(P) Courts in other Cities, Burroughs, &c. 
(P 1.) Grant tenere Placita. 


80. by grant, or preſcription, every other city, or borough, may 
have courts for matters within their precincts. | | 

In every caſe, where power is given to any, to hear and determine, 
they have judicial authority, and act as judges. 1 Sal. 200. 

And if authority be given to fine and impriſon, it ſhall be a court 
of record. R. 1 Sal. 200. 396. | 

A grant tenere placita, gives juriſdiction, but not excluſive of 
other courts. Hard. 50g. If there be no negative words. Pal. 
ä | | 2 
3 upon ſuch a grant, the grantee may make a judge; but when 
made, he is the king's juſtice. 20 H. 7. 6. a. | 

But a court cannot hold plea of freehold, upon a plaint, without 
writ : tho” a cuſtom for it be alleged. R. 2 Lev. 98. 123. 

So, a court, which does not proceed according to the common law, 
cannot be eſtabliſhed by the king's charter, without an act of parlia- 
ment, or preſcription. 2 Vent. 33, 4. ide Chancery, (A 3.)==Pre- 
rogative, (D 28.) . | | 5 

[The fat. 29 Geo. 2. c. 37. does not give power to the courts baron 
of Sheffield and Accleſaull, to hold ſuit againſt perſons reſiding within 
the juriſdiction of thoſe courts in cauſes ariſing without. Rex v. 


Danſer, E. 35 Ges. 3. 6 T. R. 242.] 


* 


(P 2.) Conufance of Pleas. 


So, the king may grant conuſance of pleas ; by which the 'grantee 
ſhall have conuſance of all pleas commenced in other courts out of 
ſuch precinct. Hard. 50g. Pal. 456. Vide Univerſity. 
| And a grant of conuſance of all actions, is the ſame as of all pleas, 
1 Rol. 489. J. 52. | Wl 
So, the grant ſhall be allowed, tho” the action be laid in London, 
or in another county : for it ſhall be commenced de novo. R. Hard. 
og. | | 
Tho the ſuit be by quo minus ; for this does not exclude conuſance, 
where there are the words, /icet tangat nes. R. Hard. 509. 
So, an antient grant de curia regali, or omni regid potefiate, is 
ſufficient, if conuſance upon it has been allowed. 1 Kal. 491, J. 104 
So, ſuch antient grant is ſuſſicient, tho* no judge be named, where 
the bailiff of the grantee has always uſed conufance. 1 Rel. 491. J. 10- 
15. 27. | 
2 * of conuſance of all pleas extends to an aſſiſe, r. if conu- 
fance of it has been uſed upon an antient grant. 1 Rol. 490. J. 20. 
23- 14 H. 6. 12. 8: : 
A grant of conuſance in quibaſcunque curiis, extends to B. __ and 
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C. B. : Rol. 490. J. 2. Semb. Pal; 456.—So, to the Chancery, and 


heauer. R. Hard. 509- SF, 
0 — where a ſcholar or perſona privilegiata is ſued, extends 


| where the college or corporation is ſued. R. 1 Med. 164. 


And ſhall be allowed in the Zxcheguer, or B. R. though the ſuit 


| there be by bill, which imports privilege. R. 6 H. 7. 9. 6. 


P z.) When it ſpall not be allowed.) But conuſance cannot be 
claimed by preſcription. Co. L. 114. 1 Sal. 183. 

And a grant of it will be bad, generally, if it be not ſaid before 
what judge. 1 Kol. 491. J. 5. 20. | : 

Unleſs where it is implied, before whom; as, if a grant be of conu- 
ſance within his court; for the judge of the court ſhall have it. 1 Rel, 

19. J. 17. INE a 
X 755 . of conuſance to proceed in any other manner but by 
the common law is not good, but by an act of parliament. Hard. 
509, 2 Wilſ. 408.] . 

So, a grant before the bailiff, ſteward, Ec. of the =_— is void, 
where he has no ſuch officer. 1 Rol. 491. JI. 25. 1 H. 4. 5. a. 

So, a grant of conuſance in all pleas, does not extend to felony or 
appeal, 1 Rol. 489. J. 55. | 

Nor, to an alliſe, unleſs it be named; for it is a plaint. 1 Rel. 
490. J. 15. 20. 14 H. 6. 12. a. 


So, a grant of conuſance in covenant does not extend to a fine 


upon a writ of covenant. 1 Rol. 490. J. 50. 
So, conuſance of pleas coram quibuſcunque juſticiariis does not ex- 
tend to the juſlices of B. R. or C. B. if they be not named. 1 Rol. 
490. J. 5. | 
So, conuſance of pleas ſhall not be allowed, where the inferior 
court cannot do right; as, in replevin; for it cannot grant a reſum- 


mons, or ſecond deliverance. 2 1/7. 140. 1 Rol. 489. J. 30. F. g. 


153. 295. 


Or, a quare impedit : for the inferior court cannot write to the 


biſhop. Co. I.. 134. b. 


Nor, where an interpleader is neceſſary : for it cannot allow it. 


1 Rel. 493. J. 20, 


Nor, in a fine, or ſcire facias upon it. 1 Rol. 490. J. 13. 492. 
l. 40. 4 76 

Nor, in an action founded upon a ſtatute made ſince the conuſance 
granted. 1 Rel. 490. J. 30. 


Nor, in an attaint; for by the ff. 23 H. 8. 3. it ſhall be brought in | 


B. R. or C. B. Co. L. 294. b. Dy. 202. 6. 


So, it ſhall not be allowed, if the grantee be party. 1 Rel. 491. 
H, 492. 1 15. Semb. cont. Dy. 157. as | 


Tho' the grant be, /icet ipſe fit pars. 1 Rol. 492. J. 20. 30. 
Otherwiſe, where the plea is held before the iteward of the grantee. 
1 Rol. 492. J. 5. 25. Dy. 157. a. | | 
S0, it ſhall not be allowed in a tranſitory action alleged out of the 
juriſdiction. R. 1 Sid. t03-- - | | 
Or, where the defendant is a foreigner ; or where one of the defend» 
ants is fo, if he cannot be ſeyered. 1 Rel. 493. /.50. 494. J. 2. 8 
Or, pleads privilege; as, an attorney, c. R. 1 Rol. 489. 
Dy. 287, a. in marg. R. Lit. 304. | 
[ Aucre. 
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[ Duere. When an attorney is plaintiff, whether the univerſities are 
entitled to conuſance ? Villet v. Trahern, C. P. M. 14 Geo. 2. W, ulles, 
233. Barnes, 346. Pr. Reg. 696. S. C.] | 

Or, is in cuftodia mar. Semb. 6 H. 7. 9. 5. 

If he be ſued as a truſtee, or for other matter of equity in Chancery, 
or the Exchequer, R. Hard. 189. R. 2 Vent. 362. Vide Chancery 


(3 X). 


"When and how demanded.) Conuſance ought to be demanded by 
the lord, and not pleaded to the juriſdiction. Semb. 1 Lev. 89. Bro. 
Juriſdiction, 02. | "> 

And it ſhall be demanded the firſt day, at the return of the original, 
where the place appears by the writ ; as, in treſpaſs guare clauſum 
fregit, &c. 1 Rol. 494. M. = 

In debt, Sc. if the franchiſe be a county by itſelf. 1 Rel. 495. 
J. 10. K. 3 H. 6. 30.6. N | 

If the place does not appear by the writ, as generally in debt, 4. 
zinue, & c. it ought to be at the day of the count. 3 H. 6. 31. a. 1 Rel. 
494. J. 55. 495. J. 5. R. 9 H. 7. 10. ö. 16 H. 7. 16. 

[But a demand comes too late after plea pleaded, and replication 
tendring iſſue. Barnes, 346.] RG 

So, aſter an imparlance, or an inqueſt awarded by default. 1 Ra. 
489. A. 492. J. 50. 493. J. 10. 494. J. 45. 495.1.17. 6 H. 7. 10.0. 
R. 1 Sid. 103. 1 Lev. 89. She. 35 2. [Willerv. Trabern, C. P. N. 
14 Geo. 2. Willes, 233. Barnes, 346. Pr. Reg. 696. S. C.] 

And if the declaration be delivered after Hilary term, intitled as 
of Hilary term, it may be claimed the firſt day of Eaſter, notwith- 
ſtanding the imparlance : for an imparlance is but a fiction, and one 
fiction may be ſet againſt another by entring the claim on a roll of 
Hilary term. 2 Will. 411.] | 

It ought to be demanded by the lord himſelf, or his attorney. 
1 Sal. 183. 6 H. 7. 10.4. 

So, by the chancellor of the univerſity, the ſteward of Eh, &c. 
Dy. 157. a. 1 Med. 163. „ 

By the vice- chancellor, or his attorney. R. Hard. 5 10. 

And he ought to ſhew the charter itſelf, or an allowance in eyre. 
3 H.6. 30. b. 1 Sid. 103. 1 Lev. 89. 1 Sal. 183. Pal. 456. 

And if it be an attorney, his letter of attorney in Latin. 2 Sid. 103. 
Sho. 352. 1 Sal. 183. | 

And he ought to continue his demand at every return of procels. 
1 Rol. 495. J. 31. 

And, it is ſufficient to ſhew uſage in a ſingle inſtance, 1 Sal. 
187. | 25 
be claim muſt be entred on record, and ſtate every thing that 
is neceſſary to take away the juriſdiction of the court. 2 Wilſ. 410. 

[The whole proceedings in the cauſe up to the time of making the 
claim, ought to be entred on the ſame roll with the claim. Then the 
claim thus; and hereupon comes George Henry, earl of Litchfield, 
chancellor of the univerſity of Oxford, by C. D. his attorney, to demand, 
claim, proſecute, and defend his liberties thereof, that is to ſay, to havt 
the conuſance of the plea aforeſaid. 2 Wilſ. 410.} 

[Then the charter on which the claim is founded muſt be folly 
ſet ſorth, and alſo the act of parljament, if there be a private one, 
confirming the charter. ] | [Then, 


* 
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[Then, if the claim is only by charter, that it has been allowed 
| before by the king's writ, or by the ſuperior courts. 2 Wi. 410, 
: 11 if it be by act of parliament, it is not neceſſary to ſhew that it 
has been allowed. 2 Mig. 412. DN 

[Chen the concluſion in this form: and the aforeſaid chancellor 
demands his liberties and privileges aforeſaid, according to the form 


auch effect of the letters patent aforeſaid, and the confirmation, afore- 


(aid, in this plea between the parties aforeſaid, in the court of the 
lord the king now depending, to be allowed him. 2 Wil. 410.] 
(If the claim be by charter only, then add; as heretofore hath been 
allowed. Id. ibid.] | 
[If the claim be by an univerſity, there muſt be a certificate from 
the chancellor that the parties are or at leaſt that the defendant is of 
the univerſity. Str. 810.] | 
[And that the defendant is actually reſident at the univerſity: 
2 Wilſ. 312.] | | WE 
[And there muſt be an affidavit confirming the chancellor's certi- 
ſicate. Str. 8 10. 2 Will: 3 12. Vide B. R. H. 241. 
Or, at the return of the capias or exigent, where the place appears 


by the writ. 1 Rol. 492. J. 45. 495. J. 12. 385 


Yet, it cannot be allowed, till the writ ſerved, and all the defend - 
ants appear. 1 Rol. 495. J. 27. 40 ad 451 VA 

[If the claim be allowed, that does not ſo abſolutely diſmiſs the 
cauſe, as that it can never be brought back again; but the parties have a 
day given them in the court of the party claiming conuſance, and if 
the inferior court do not do them full and ſpeedy juſtice, they ſhall 
return again to the king's court, 2 Wi/ſ, 411 : 

Therefore, aſter the entry of the allowance of the claim the fur- 
ther entry on the roll runs thus: et ſuper hoc, idem attornatus ejuſdemy 
&c. ie in curia prefixit diem partibus prediftis coram, &c. apud T. infra 
hundredum prædictum die, & c. et dictum eft eidem attornato, & c. quod 
2 pradictis plena et celeris juſtitia inde exhibeatur, alioquin redeant, 

c. 1d. ibid.) 1 1 | 


[And for good cauſe ſhewn, the cauſe may be brought back again, 


a.re-ſummons awarded, and the parties go on from the period in 


which the clauſe was at the allowance of the claim. Id. ibid.] 


(P 4.) Incidents to Courts. 


If the king grants to a borough, &'c. power zenere placita, it ſhall 
have all incidents, tho' not mentioned in the charter : as, it ſhall 
have officers, a ſerjeant, bailiff, Oc. to return juries, execute pro- 
cels, &c. N. 1 Rol. 526. J. 30. | ns: 

So, if it be erected by act of parliament : and ſhall have power to 
continue their proceſs, as incident. X. 1 Sal. 408. | 

So, it ſhall have proceſs. Vide paßt. (P 8.) 

But it ſhall not have power, as incident, to award a writ of inquiry 
to a bailiff; for it may be executed in court. R. 1 Rol. 526. J. 35. 


P 5.) Juriſdiction. 


(P 5.) In Han real.] The juriſdiction of inferior courts in a 
Vo. III. X city, 


— 
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city, borough, He. extends to all actions, real or perſonal, which by 


grant or preſcription are allowed to them. 

A writ of right patent lies for a tenant in fee, directed to the mayor 
and ſheriffs in London, or to bailiffs, Sc. commanding them to do 
right to the demandant againſt the tenant for ſuch tenements., Reg. 
2. 5. F. N. B. 5b. C. D. Vide Droit, (B 1, &c.) | 

And in this he does not make proteſtation to ſue in the nature of 
- ſuch a writ as he pleaſes, as in a writ of right cloſe, but muſt ſue 
ſuch writ as his caſe requires. F. N. B. J. A. | 

And therefore, as right patent lies for tenant in fee, ſo a ſpecial 
writ lies to the mayor and ſheriffs, or to bailiffs, &c. to do juſtice 
to the heir in tail, for lands deviſed, Sc. to him. Reg. 244. b. 
. | | 

Or, to him in reverfion, or in remainder. Reg. 245. a. 

| So, to tenant. in dower. Reg. 170. 6. F. N. B. 7. A. 

So, ſince the /. Goc. 6 Ed. 1. 11. if any one impleaded loſe by col- 
luſion, to make a termor loſe his term. Reg. 179. a. 2 Inl. 323. 

So, upon the /. Gb. 13. if a tenant does waſte or eſtrepement. 
2 Inft. 328. Reg. 77. b. | 

So, to make partition. Reg. 76. B. F. N. B. 6. G. 

[If a ſheriff is empowered by private act of parliament to take in- 
quiſition of the value of lands giving notice to the owners, the notice 
mult appear on the inquiſition, otherwiſe the juriſdiction does. not 
appear; and on certiorari all will be quaſhed. R. v. Mayor of Liver- 
pool, T. 8 G. 3. 4B. MH. 2244.] 3 . | 


(P6.) Actions perſonal.] So, in perſonal actions an inferior court 
may hold plea by charter, or preſcription. 

The /yle of the court.) And the ſtyle of the court ought to ſhew by 
what authority the court was held. K. 8 Co. 133. a. R. 1 Cre. 489. 
Mo. 422. Ow. 50. 1 Rel, 795. 1.38. Ney, 35. K. 2 Gre. 18 J. 493. 
532. R. Tel. 46. R. 1 Sid 311. R. Jon. 451. 

So, every officer who juſtiſies under the authority of the court, 
ought to ſnew it; as, a fteward, bailiff, Sc. R. Cre. Car. 46. Adm. 
Mod. Ca. 72. 8 

(If the ſtyle of the court is, according to the cuſſom whereof, &c. it 
is not neceffary to ſhe that the ſteward may appoint an under- 
ſteward, or that he was appointed in writing, Blenkinſon v. Iſles, M. 
2 G. 2. Ld. Raym. 1543. 

But where the {tyle of the court is not conformable to the uſual 
courts, it ſhall be aided by intendment, as if, in the ſtyle of a court 
Pedis pulueriſuti, it be alleged, that it is held by preſcription ; it ſhall 
not be intended of a court of piepowder, which cannot be by pre- 
feription, but of another cuſtomary court under that denomination. 
x Sal. 265. 7 ̃ 8 

80, if the ſtyle alleges the court to be ſecundum legem mercatoriam, 
where it does not appear to be curia flapulæ; it ſhall be intended of 
ſome other court under that denomination. R. 1 Sal. 265, Mod. 


Ca. Gl. 
(P 7.) The Plaint. 


In theſe courts, the plaint is in the nature of an original in C. R. 


1 Sal. 266. [ Savage v. Knight, 1 Leo. 184. 302. Ward v. Honeywood, 
B. R. H. 19 Geo. 3 Doug. 61. * 5 
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of the plaiut is, of a plea of treſpaſs, generally; 3 It is good, without 
adding, with force and arms. Tat v. Mer, M. 2 G. 2. Ld. 


Raym. 1543. 
| (P 8.) The Proceſs. 


If the king grants conuſance of pleas, the grantee hall have 8 
to make proceſs by petit cape, proceſs upon voucher, or other proceſs, 
as incident; tho' no nention of it in the grant. 1 Rol. 490. J. 45. 

And he ſhall make proceſs by capias, where other juſtices make it. 
1 Rel. 495. J. go. 

And, by grand diſtreſs, where the caſe requires. 1 N. 496. J. yt. 

And if the defendant be convicted, he ſhall be fined, impriſoned; 
or amerced, as the caſe requires: 1 Rel. 408. L #8. >, 

So, by cuſtom, goods taken _— grand diſtreſs, if it be returned 
quod nihil Pabet ulterius, may be delivered to the plaintiff for his debt, 
if he recovers, upon ſecurity to re-deliver them if he does not obtain 
judgment. 1 Kol. 564. J. 4. 

But a capias ought to be after a ſummons or attachment, not 35 
firſt proceſs. Yel. 158. R. 2 Cre. 261. [Moravia v. Siaper, C. P. 
M. II Geo. 2. Willes, 39. ] 

And if it be, it ſhall be error, and not aided, as the want of an 
original by the ,. 18 El. R. 2 Cre. 222. 261. Tel. 158. 

But the irregularity of a capias iſſuing for the firſt proceſs is aided 
by defendant's appearance. Blenkinſon v. Iles, M. 2 C. 2. Ld. Raym. 
1543.) 

So, a cuſtom, that a capias be awarded before ſanimons; will be 
void. R. 1 Rol. 963. J. 20. 

So, a cuſtom, in the capias againſt the principal, to have a clauſe, 
if he be not found to take the bail. R. 1 Rel. 563. J. 44. 

So, a cuſtom to take the bail in execution upon a return of non eff 
inventus, upon a capias againſt the principal, without a ſcire facias, is 
void. R. 1 Rel. 563. I. 35. 45. 

So, generally, the proceſs oughr to be returnable at a day certain . 
for ad proximam curiam is not ſufficient. R. 2 Cre. 314. 2 Bul. 36. 

[But where there is a juſtification under proceſs of an inferior 
court, it is ſufficient that it was returnable ad proximam curiam, 
eſpecially if it appear that the court was held at any time certain, as 
from three weeks to three weeks. Cop. 21, 22. 

And this whether the proceſs be meſne or judicial, Id. ibid.] 

* fat. 19 Geo. 3. c. 70. /. 1. no perſon ſhall be held to ſpecial 
_ upon any proceſs iſſuing out of any inferior court, for * than 


to ol 
(P 9.) The Declaration, 


By the ft. 36 Ed. 3. x5. all pleas in the courts of the ng or 
others, ſhall 92 in Latin. Vide the . 4 G. 2. 26. 5 G. 2. 27. that 
all proceedings in courts of juſtice are to be in Eugliſb. 

And therefore, in a declaration, if the day or year be in Engliſh 
kgures, it is error. R. 1 Sid. 40. 2 Lev. 102. 

Otherwiſe, in numeral letters, which are Latin fig res. R. 
2 Lev. 102. 

Or, if the time be well deſeribed by the year of the king, the ad- 
dition of the 4. D. in figures thall be rejected. R. 1 Sal. 195. Fu 

K 3 80, 
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So, an uſage to write in Engliſh, does not aid. R. Cro. El. 85. 
185. FOE 
By the /. 8 El. 2. in courts of London or corporations, where con- 
tinuances are de die in diem, the plaintiff ſhall declare in three days 
aſter appearance, otherwiſe at the next court, unleſs time given by 
ſpecial order of court, or pay coſts, | | 

A declaration ande idem Q, per att. ſuum quod cum, &c. omitting 
dicit, is error. R. Tel. 103. | ES 

So, if the cauſe of action does not appear to be within the juriſ- 
diQion of the court, it is error; as, if the whole conſideration in af- 
ſumpſit does not appear to have been there: as, aſſumpſit for wares 
ſold, without ſaying ibidem vendit. 1 Sand. 74. R. 1 Vent. 243. 
1 Sid. 87. 1 Lev. 137. KR. 2 Jon. 230. 2 Lev. 87. | | 

[That the defendant was indebted, and promiſed to pay within the 
juriſdiction, is not ſufficient. 2 Wilſ. 16. 1 Term Rep. 151.] 

It muſt alſo be ſhewn that the goods were ſold and delivered there. 
2 Wil/. 26.] N We | 

Or, that the money was had and received. 1 Term Rep. 151.] 
or money lent, without ſaying, ibidem mutuat. 1 Vent. 72. 

For nurſing, without ſaying, ibidem nutrit. Ray. 75. I Lev. 96. 

So, if the action be for a cloſe called B., without faying that the 
cloſe lies within the juriſdiction. | 

Or, for treſpaſs done there. Ney, 129. | 

[And where one count is not laid within the juriſdiction, and the 
damages are given generally, it is fatal on a writ of error, though 
there be another good count. 1 Term Rep. 151. 

wap" the fat. of jeofails will not help it. Id. ibid.] | 

o, if an aſſumpſit be for fees as a ſolicitor in Chancery; for the 
Chancery is not within the juriſdiction. R. 1 Vent. 28. 

Or, quod non moleſtaret the Jeſuits, without ſaying, that the Je- 
ſuits lived within the juriſdiction. R. 1 Sid. 105. 

uod ſurſum redderet an obligation, without ſaying, that it was 
within the juriſdiction. 1 Sid. 105. 

' Qued iret de York ad A., or carry goods from York to A., without 
ſaying that A. is within the juriſdiction. R. 1 Rol. 545. J. 35. 45. 
Cro. Car. 571. > | | 

That he would procure a leaſe of a houſe in A., without ſaying 
that A. is within the juriſdiction. R. 1 Lev. 5o. 1 Vent. 2. 

That he would pay when he returned to 4., without ſuch allega- 
tion. R. Cro. Car. 571. Jon. 451. | | 

80, if one ſucs an heir upon an obligation by his anceſtor, without 
ſaying, that he has aflets there; tho” he fays that the obligation was 
made within the juriſdiction. R. 1 Rel. 494. J. 35. 

If one ſues for ſlander within the juriſdiction by which he has loſt 
her marriage, Sc. without ſaying that the loſs (which is the giſt of 
the action) was there. N. 1 Sid. 85. 95. Ray. 63. 1 Lev. 69. 153. 

But if an action be, that he ſued infra zuri/uiftionem in the name of 
A. without his conſent, ratione cujus others ſued him : it need not be 


ſaid, that the other ſuits were infra juriſ/diftionem ; for the ſuit in the 


name of A., without conſent, is the ſole ground of the action. R. 

Jen. 448. | | 
So, if an action be for ſlander, fer quid he loſt cuſtomers infra 
jur. ſdictionem & alibi; R. Fon. 450. D1od. Ca. 224. 1 
| In 


5 COATS . 


In an action upon the caſe for abuſing a horſe committed to his 
care, by riding, it need not be ſaid that he rode infra juriſdifionem ; 
for the giſt of the action is the neglect. - B. Mod. Ca. 224. 

If in afſump/it the plaintiff fays, that upon an account for debts infra 
juriſdiftionem the defendant was indebted to him in ſo much, viz. for 
value received, without ſaying infra juriſdictianem. F. g. 44. 2 Mad. 
Ca. 77. | 

[ If the account is laid to be ſtated infra juriſdictionem, it is not ne- 


ceſſary to aver the items to have ariſen there. Emery v. Bartlett, H, i 


2 G. 2. Str. 827. Ld. Raym. 1555. ] 


(P 10.) Plea. 


By cuſtom, the defendant in debt, without denying the debt, may 
pray, quod inquiratur de vero dubito ſecundum conſuetudinem, upon which 
the plaintiff thall have judgment for the debt found. R. 1 Rol. 564. 
J. 25. | e 
5 (P 11.) Continuance. 


After appearance until judgment, a continuance ought to be en- 
tred from one court to another. 1 Rol. 486. J. 10. 30. 45. Vide 
Pleader, (V 1, &c. W 1, &c.) . 

And therefore dies datus to the plaintiff, without a day alſo to the 
defendant, is error. R. 1 Rel. 486, J. 30. | | 

And the court ſhall have a power to make continuances as incident. 
R. 1 Sal. 408. Vide ante, (P 4.) | - : 

But a continuance by dies datus is ſufficient, tho? it is not ſaid dat. 
per cur. R. 1 Sal. 265. SE 3 

So, a continuance from one court to another; tho' the charter al- 
lows a court from week to week, and it is adjourned to the ſecond 
week, leaving a week between, except where the charter ſays, uon 
aliter. R. 1 Rol. 526. J. 50, | 

Vide Amendment (I,. 


| (P 12.) Inqueſt. | 
Ihe trial in an inferior court ſhall be by an inqueſt of twelve law- 
ful men. | a 

And the entry may be quod venire fac. 12, &c. per quos, &c. with- 
out entring it at large. Ray. 20. . [ 

So, the venire may be for twenty-four or twenty-three in an in- 
ferior court, if the trial be by twelve of them. 

[By /. 29 G. 2. c. 19. judges of courts of record in cities, towns 
corporate, liberties and franchiſes, may fine juror not attending, 
from 205. to 405. | 

But a trial by ſix only is not good ; for a cuſtom for it ſhall be 
void. R. 1 Rol. 564. J. 12. 

So, it cannot grant a fales; for an inferior court is not within the 
A. 35. H. 8.6. and a cuſtom for it is void. R. 1 Rol. 563 J. 50. 

But there may be a zales de circumflantibus by preſeription; and if 
there be added /ecundam forniam fatuti, it ſhall be rejected. R. F. g. 
274- 7: | | 

It is not a good cuſtom for an inferior court to award a tales de 
circumſtantibus. Ball v Knight, M. 6 G. 2. Str. 941.] 1 4 
II the jury do not agree, an inferior court may keep them without 
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eating, drinking, or fire; and adjourn the court tories quotzes till they 

are agreed. 1 Sal. 201. | | 

A venire fac. coram majore, without ſaying kic, or in cur., is error. 
Per Twiſd. 1 Sid. 77. | | 7 — 

So, a ven. fac. xi per quos rei veritas ſcire paterit, for ſciri. R. 
2 Lev. 83. | 

Bo, it's error, if the jury find the defendant guilty, without ſaying, 
ſuper ſacramentum ſuum. R. Hob. 248. 5 | 

If they find that the plaintiff has 40s. damage by the non: per- 
formance of the defendant's promile ; for they ought to ſay directly 
quod aſſumpfit. R. Tel. 77. | 

If the entry be quod juratores electi, triati, & jurati dicunt without 
ſaying, ad veritatem dicend. R. 2 Lev. 83. 

Pide Amendment (P). | 

(P 13.) Judgment. 

So, the judgment in an inferior court ought ſtrictly to purſue the 
legal form; and therefore if it be ideo conſideratum eſt, without ſay- 
ing per curiam, it will be error. R. 1 Sand. 74. 1 Sid. 143. 147. 

' So, ideo videtur curie. R. Tel. 130. Ney, 129 © © 
Ideo liguet, or, conceſſum eff. Tel. 130. | | 
Ideo conſideratum eft per curiam, without ſaying, quia videtur curiæ 

quod placitum eft minus ſufficiens. R. 1 Sal. 402. „ 

So, if it be, quod querens nil capiat per narrationem, where it ought 
to be per querelam. R. Show. 400. 

{If judgment is that plaintiff ought to recover, it is bad, and ſhall 
be reverſed on writ of falſe judgment: it ought to be, that he do re- 
cover. Woaldeck v. Cooper, T. 27 & 28 G. 2. 2 Wil. 16.] 

* if pleg. in miſericordia be omitted in a judgment in roplevin. 

400. | 

But in a county palatine, ideo conſideratum ęſi, without ſaying per 
curiam, is ſufficient. R. 1 Sand. 74. 725 

So, in an inferior court a judgment quod recuperet pro damnis, &c. 
is good, without ſaying pro mifis & cuftagiis ; for damna includes 
them. 2 Cro. 420. EE 

So, quod recuperet pro miſis & cuſtagiis de incremento, without ſaying 
circa ſeftam ſuam. Ray. 20. 

[By the fat. 19 Geo. 3. c. 70. , 4. in all caſes where final judg- 
ment ſhall be obtained in an inferior court, and an affidavit made 
thereof in any court of record at Weftminſter, and of execution having 
iſſued againſt the perſon or effects of the defendant, and that the 
ſame cannot be found within the juriſdiction of the inferior court, 
the record of ſuch judgment may be removed into the ſuperior 


court, and writs of execution iſſued to the ſheriff of any county, &c. ] 
Vide Amendment (R). 


(P 14.) Writ of Inquiry. 5 
After a judgment by default, &c. a writ of inquiry ſhall be ex- 
ecuted. „ EE 
And it ſhall be executed in court, unleſs where the charter allows 
it to be before the bailiff, &c. R. 1 Rol. 526. J. 35, - 
And where the charter allows it before the bailiff, ſerjeant, &c. it 
ſhall not be before the mayor, who is the judge of the court. R. Tel. 69. 


(P 15.) 


(P 15.) The Remedy, if out of the juriſdiction. 


By the ,. W. 1. 3 Ed. 1. 35. of great men and others, who at- 
tach, Qc. others to anſwer before them of treſpaſſes, contracts, Qc. 
done out of their juriſdiction, it is provided, that they anſwer to the 
perſon attached damages double, We. 4 

And therefore, if any ſue in an inferior court for a matter ariſing 
out of the juriſdiction, an action lies for double damages upon that 
ſtatute. 2 Inf. 230. ; 

So, a prohibition goes to ſtay ſuch ſuit. F. N. B. 45. F. 2 lift. 
230. Vide Prohibition, (A 1,2.) | 


And ſuch prohibition goes before the action commenced. 2 Inſt. 


* 


230. . 
Or, after declaration, before plea in bar or imparlance, the defend- 


ant may tender a plea to the juriſdiction, upon affidavit of the fact; 
and if it be refuſed, he ſhall have a prohibition. X. 2 Sid. 464. 
1 Vent. 88. 181. R. Ray. 189. | 
So, where an imparlance is given with the declaration of courſe, 
he may, within two days after the declaration. R. 1 Vent. 333. Per 
Powel, Lut. 1571. | 
So, upon an affidavit of the fact, he may have a prohibition with- 
out pleading to the juriſdiction. Per two J., one cont. Lut. 1026. 
Or, if a plea to the juriſdiction be prevented by artifice. 2 Mod. 
273- | | 
So, if a plea to the juriſdiftion be refuſed, he may have a bill of 
exceptions, and tender it to be ſealed; and thereby take advantage 
of that matter upon error. Semb. F. N. B. 21. N. D. 1 Vent. 181. 
And a prohibition lies, after a plea to the juriſdiction refuſed, tho? 
the matter be alleged to be within the juriſdiction. R. 2 Rel. 
317. J. 39. | | | | | 
In tranſitory as well as real actions. 


Where the defendant is attached by his goods, or by his body. 


F. N. B. 45. F. | 
So, if the declaration does not allege the matter to be within the 


juriſdiction, a prohibition lies at any imm. 2 Mod. 273. 

Or, it may be redreſſed by error. K. 2 Cro. 96. [or falſe judgment. 
Cowp. 20.] „ 

So, if it appears to be out of the juriſdiction, the judgment is void. 
and coram non judice. R. 1 Rol. 545. J. 30. 5 

And if the man or his goods are taken upon it, treſpaſs lies, 

Or, if he eſcapes, no action lies againſt the officer for the eſcape, 
R. 1 Rol. 545. I. 30. 809. J. 50. 

So, ſuch judgment cannot be pleaded in bar to another action for 
the ſame cauſe. R. 3 Lev. 234. 

So, where a man ſues in an inferior juriſdiction ſor a matter which 
he knows to be out of the juriſdicion, an action on the caſe lies 
againſt him. 'Semb. cont. Lut. 1509. R. 1 Vent. 309. (Acc. 2 Wilſ. 
302.) | | 

1 an action of falſe impriſonment lies againſt the judge of an 
inferior court, where the plaintiff is arreſted cn proceſs from it, if the 
judge know that the matter was out of his juriſdiction. Str. 993. 


B. R. H. 66. 2 Will. 385.] 


X 4 | Or, 
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Or, if the judge refuſcs a plea there, which he ought to receive, 
Per Jones, 2 Rol. 498. 

But where the matter is ſuppoſed within the eri dle and the 
defendant does not plead to the juriſdiction, but imparls, or pleads 
another matter, by which he admits the juriſdiction; he ſhall never 
afterwards have a prohibition, though it be out of the juriſdiction. 

Adm. 1 Vent. 88. 181. R. 2 Mod. 273. 1 Mod. 63. 81. 1 Sal. 202. 

Nor, an action upon the ſtatute for double damages. 2 Vfl. 230. 

Nor, relief by error. 1 Vent. 236. Vide 1 Vent. 369. 

So, an officer ſhall be excuſed tho' it does not appear by the pro- 
ceſs to be within the juriſdiction, and in fact it be out of it; for it 
is ſufficient that it be alleged in the plaint or declaration. K. 
2 Mod. 59. 195. | 

[In juſtification, by the officer, it is ſufficient to ſtate that, the 
plaintiff below levied his plaint in a plea of treſpaſs on the cafe, for a 
cauſe action ariſing within the juriſdiction of the court, without ſetting 
forth the cauſe of action, or that the defendant became mdebted within 
the juriſdiftion. Coup. 18.) | | a 

So, an action lies ON the officer for an eſcape. R. 1 Sal. 202. 
R. P. 7 Ann. inter Higginſen and Sheaf, (Com. 153.) K. cont. per 
three J. Ellis acc. 2 Mod. 3o. 

Tho' the officer had notice. that it aroſe out of the juriſdiction. 
Vide Com. 153. 156. 

So, an action on the caſe does not lie againſt an officer, who is not 
conuſant. R. Lut. 1568. 

Nor, againſt the plaintiff in the inferior court. R. Lut. 1560. 
1569. 1572. Carth. 190. 

Tho' he knew that the caufe of action aroſe out of the Juriſdic- 
tion. Semb. Lut. 1569. Vide ſupra, (contra). 

[Where the party (the plaintiff below) pleads a juſtification under 
proceſs of an inferior court, he muſt ſhew that the cauſe of action 
aroſe within the juriſdiction of that court; but the officers of the 
court need not. Moravia v. Slaber, C. P. M. 11 Geo. 2. Com. 5 74. 
Wiles, 30. S. C. Infra, tit. Pleader, (3 M 24.)] 

So, if a prohibition, upon a ſuggeſtion that it ariſes out of the 
Juriſdiction, goes to a ſuit in an inferior court, a procedendo ſhall be 
granted, if it appears to be within the juriſdiction; as, if a prohibi- 
tion be to the courts of London, for ſlander of the plaintiff i in ſaying 
that ſhe is a whore, a procedends ſhall be granted, upon affidavit that 
- the ſpeaking was in London, where ſuch words are aCtionable, with- 
out a return of the cuſtom upon an habeas We Sho. 131. 4 Mod. 


367. 
(P 16.) Miſdemeanor in the Judge or Officers. 


So, for a miſdemeanor in the ſteward or judge of an inferior court, 
an attachment lies againſt him, as for a contempt: 28, if he gives 
judgment where he himſelf is party. 1 Sai. 201. 396. 

If he grants a new trial after judgment and colis taxed. 1 Sal. 201. 

If he grants an attachment againſt all the goods of the party. Jbid, 

If he refuſes a return and execution of a writ of error; tho' his 
fees are not paid or tendred. Lane, 16. 


But a man, who aCts as a judge, ce can never be queſtioned by action 
or 
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or indiftment, for a matter within his juriſdiction, tho he Lo abt. | 
taken. R. 1 Sal. 396, 7. Vide Afion upon the Caſe for a Cen- 


ſpiracy (B. | 
But this extends only to the judges of the king's courts of record. 
Miller v. Seare, C. P. E. 17 Geo. 3. 2 Bl. 1141. | 

So, an attachment does not go, where the contempt. is not mani- 
feſt : as, if a judgment be againſt B. and ſatisfied, and afterwards 
another action between the ſame parties, and a writ of error upon it 
delivered before judgment, upon which the ſteward returns the 


former judgment. Ray. 189. 4 


(Q) The Courſe of the Court. 


| THE courſe of the court is the law of the court. 
And the judges will generally take notice of the courſe and law 


of every court. 
As, upon a writ of error, the court of B. R. will take notice what 
are the particular laws and cuſtoms of the place where the judgment 
was given, without a return of them upon record : as, that the pro- 
ceedings in Berwick are in Engliſh. R. 1 Sal. 269. 

So, of the form of pleading, &c. in C. B. the court of B. R. will 
take notice; for it cannot be tried, if it ſhould be ſpecially aſſigned. 
R. 2 N. 3.9.6. | | * | Bp 

The judge of an inferior court cannot grant a new trial; but for 
matters of irregularity, where | ng. are contrary to the 
practice and rules of the courg®he may ſet aſide the judgment. 
Semb. Bayly v. Boorne, M. 7 G. Str. 392. Blacquiere v. Hawking, 
B. R. E. 20 Geo. 3. Daugl. 379.] | | 
[He may ſet aſide a writ of inquiry or judgment, tho? ſtrictly re- 
gular, if obtained by fraud or ſurpriſe. Rex v. Urling, M. 4 G. 
Fort. 198.) | 5 

He may ſet aſide a regular interlocutory judgment, in order to 
let in the trial of the merits. Rex v. Peters, P. 31 C. 2. 1 B. M. 568. 

[He may ſct aſide a verdict, when after notice of trial a reference 
is agreed to, and plaintiff without new notice goes to trial. Feqvell 
v. Hill, H. 8 G. Str. 4g.) ; | 

[He may ſet aſide a verdict for irregularity, but not upon the 
merits. Rex v Peters, P. 31 G. 2. 1 B. AM. 568.] | 


In what Court Error ſhall be brought. 
Vide Pleader, (3 B 1, Oc.) 


In what Court a Quit for the King's Debt ſhall be 
| braugght. . | 


_ Vide Dat, (G 11.) 


Suit of Court. 
V. de Capybolq, (K 13, Cc.) 


in 
1 
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Erection of Courts. 
Vide Prærogative, (D 28.) 


Proceedings in Courts, when Evidence. 
Vide Evidence, (C 1.) 


For more concerning Courts, vide Abatement, (D 6.) — Aſſiſe, 
(B 7.) — Audita Querela, (E 2.) — Diſmes, M5, c.) — Execution, (I 1, 
c. Prix ilege, (A 1. -C 1.) —Probibitiun.— Quo Warranto, (C 1.) 

0 R E D 1 1. 


Bill of Credit. 
Vide Merchant, (F 3.) 


CREDITOR. 
Vide Bankrupt, (D 3.) 
CREEK. 
Vide Navigation (C). 
CROSS-REMAINDERS. 
Vide Deviſe, (N 14, 15.) 
CROWN. 5 


Vide Franchiſes, (G 1.)—Prerogative.=- Roy, (A 1, 2.)—Scot- 
land, (D 2.) i 


Limitation of the Crown, 
Vide Parliament, (H 18, 19.) 


Pleas of the Crown. 
Vide Action, (D 1.) — Juſticen. — Tuflices of Peace. 


CUI ANTE DIVORTIUM. 
Vide Dum fuit infra Ætatem (G). 


CUS.TN VITA. 
Vide Baron and®Feme, (I 3.) 


CUM PERTINENTIIS. 
Vide Grant, (E 9.) 
CURIA CLAUDENDA. 

Vide Droit, (M 1, 2.) 


CURSING AND SWEARIN d. 
Vide Juſices of Peace, (B 23.) | 
CURTESY OF ENGLAND. 
Vide Capybold, (K 1.)—=Eftates, (D 1, 2.)—IV afte, (F 2.) 


CURTILAGE. 
Vide Grant, (E 7.) 


CUSTOM. 
Cuſtom. 
Fade Chancery, (2 Y—3 D 3. - Cop Id, (K I, Se. . 1, Ec.) 
Diſines, (H 16.) — Dower (B). Guardian, (G 1, Cc.) — Parce- 
ners (B). — Parliament, (R 24. lader, (C 38. * K 3. 28.— 
Prohibition, (F 12.) — Trade, (D 2.) 
Cuſtoms. 
Vide Reer, (H 11, Sc.) — Prerogative, (D 43, 0 -. 
(C I, &c.) 
Cuſtoms of London. 
Vide Guardian, (G 1, &c.) = (M- NI, &c.) — Waſh, 
(B 1, 2 
Cuſtoms and Services. 
Vide Droit (G). 


Cuſtomary Conveyance. 
Vide Baron and Feme, (G 4.) 
Cuſtomary Court. 
Vide Copybold, (R 2, Q.) 


CUSTOS BREVIU M. 
Vide Courts, (C 3.) 


CUSTOS REGNI. 
Vide Roy, (H 1,2.) 


CUSTOS ROTULORUM. | 
Vide Chancery, (B 4.)== Juſtices of Peace, (D 4.) 
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CUSTOS SPIRITUALIUM, 
Vide Prarogative, (D 26, 27.) 
CFP RB 8:4 
Vide Condition, (L I.) 


DAMAGE-FEASANT. 
Vide Diſtreſs, (B 4.)—Pleader, (3 K 21, &c.—3 M 26.) 


DAMAGES. 


(A) Damages, when recovered. 
| (A 1.) By the Common Law. 


Y the common law, in all adtions perſonal and mixt, damages 
were recoverable. 2 1. 286. 


And tho! the plaintiff recovers the thing it{.If demanded, yet he 


alſo recovers damages: as, in detinue. 2 H. 6. 15. 
In attaint; tho' he obtains a reverſal of the former verdict. 1 Rel. 
574. J 4 ä 5 
In ward of the body and land. 17 Ed. 3. 72. b. 
In prohibition. 1 Nol. 5 75. J. 30. 
In audita querela. 1 Rol. 575. 1. 20. 
In account, as receiver. R. 1 Rel. 575. l. 45.55. 1 Tes. 302. 
Vide poſt. (A 2.) | 
In an appeal of mayhem ; tho' he does not count for damages. 
1 Rol. 5 75. I. 17. | 
So, in all actions upon ſtatutes, which give damages to the party 
grieved, or a certain penalty, the plaintiff recovers damages over and 
above the penalty. R. 1 Rol. 574. J. 20. 35. | | 
: So, in an action founded upon a ſtatute, which prohibits any 
thing. | 
2 actions where damages are recoverable, the ſucceſſor, where he 


is elective, ſhall recover damages for the time of his predeceſſor. 


1 Kol. 569. J. 20. 25. 


(A 2.) When not. 


But by the common law no damages were recoverable in a real 
action. 2 It. 286. 10 Co. 116. a. 
Nor, in an aſſiſe, except againſt the diſſeiſor himſelf. 2 nt. 284. 

Nor, in a quare impedit. 2 Inſt. 362. 

Or, partition. 1 Rol. 575. J. 14. ' 

Nor, in a perambulatione faciendd. 1 Rol. 575. J. 7. 

Nor, in diſceit, upon a recovery hy default. 1 Kel. 575. J. 23. 

Nor, in account. 1 Rol. 575. J. 8. 11. Vide ante, (A 1.) 

Nor, in warrantia charte, where the plaintiff recovers pro loco & 
tempore. 1 Rol. 574. J. 49. | 
; Nor, in a /cire facias, or other writ of execution. 1 Kal. 574. 
. 42. | 


. 


EX MP PEA He 


Nor, : 


| * 


DAMAGES. 3 3 
Nor, in an information, or action by qui tam upon a penal ſtatute, 
tho' it be for a certain penalty. R. 1 Rol. 574. J. 40. e 
A ſucceſſor who is preſentative, as a parſon, Cc. ſhall not recover 
damages for the time of his predeceſſor. 1 Rol. 56g: J. 22. 
Nor, an heir, or executor, for the time of his anceſtor or teſtator. 
1 Rol. 569. J. 15. 17. | . 255 
Nor, a reverſion upon a term for years, if he recovers in an aſſiſe. 
1 Rol. 569. J. 30. 


(A 3.) When by Statute. 
Yet, now by the /. of Merton, 20 H. 3. 1. damages ſhall be re- 


covered in dower unde nihil habet. 

By the ft. of Clac. 6 Ed. 1. 1. in a writ of entry ſur diſſeiſin: be it 
in the per, in the per and cui, or in the pt. 2 Inft. 286. Dy. 370. b. 

In an action againſt the alienee of the diſſeiſor, if the difleitor has 
not ſufficient, | | | 
And, by equity, againſt any one, who has the land from the diſ- 
ſciſor by title, or by wrong. 2 1nf. 284. : | 

So, by the ſame ſtatute, in mertd*anceflor, cgſinage, aiel, or beſaiel, 
or other action againſt the tenant far his own intruſion, or his own 
act. 2 Inft. 287. 289. i 

And the damages ſhall be computed for the time from the death of 
the anceſtor to whom the demandant makes himſelf heir. 2 fl. 
288, | | ä 
So, by the /. V. 2. 5. in an aſſiſe of darrein preſentment, and quare 
impedit, adjudicentur damna, viz. fi tempus ſemęſtre tragſierit per impedi- 
mentum alicujus, & epiſcopus eccleham conferat, & verus patronus ea vice 
preſentationem ſuam amittat, ſint damna ad valorem eccigſiæ per duos annos: 
fe tempus ſemeſtre non tranſierit, damna ad valorem medietatis ecelgſiæ per 
unum annum. | ; | 

And, therefore, where the patron loſes his preſentation, - hac vice, 
he ſhall recover damages to the value of the church for two years. 
2 Infl. 362. | 5 8 | | 

If the biſhop has not collated by lapſe, he has his election to re- 
cover double damages, and loſe his preſentation ; or to recover his 
preſentation, and ſingle damages only. 2 1. 362. 

If the patron recover within ſix months, he ſhall have damages only 
for half a year. 2 Ji. 362. | | 

Tho' the biſhop has collated within that time; for, the collation 

ing unlawful, he ſhall not Joſe his preſentation. 2 f. 363. 

But the king ſhall not recover damages in a quare impedit : for he 
is not within the,. J. 2. 5. K. 6 Co. 5 1. a, Semb. 1 Leo. 150. 
Cre. El. 162. 

By the /. 7 H. 8. 4. & 21 H. 8. 19. an avowant, &c. ſhall re- 
_ damages and coſts. Dub. Whether he ſhall recover damages. 
2 Rol. 75. E $ 

By the /. 33 H. g. 39. in all ſuits on ſpecialty to the king, the king 
ſhall recover coſts and damages, as common perſons uſe to do in ſuits 
for their debts. e | „ 
[By 13 G. 2. c. 21. perſons drowning caal-pits (except the owners) 
ſhall pay treble damages and full colts,” | 
Hi Cie, (C1, Cc.) 
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(B) To whom Damages belong. | 
HE damages ſhall be to him who ſuſtains the loſs : and there2 
fore, in waſte by a ſurviving fiſter and niece, for waſte in the 
life of the other ſiſter, the aunt only ſhall recover the damages, and 
not the niece. Co. L. 198. a. 1 
' So, if the aunt and the niece join in a mortd ancgſtor, the aunt only 
hall recover the damages until the death of her ſiſter. 2 IH. 288. 
But where the aunt and niece join for waſte done in their time, 
they both ſhall recover damages. 2 Inf. 305. 


Or, in morid ancęſtor, both ſhall recover damages for the time after 
the death of the deceafed ſiſter. 2 Inst. 288. | 


So, if they join in waſte, as they may, for waſte done in the time 


of the deceaſed ſiſter, and alſo in their own time; the aunt only ſhall 
have judgment for the damage in the life of her ſiſter, and both ſhalt 
have judgment for the place waſted, and treble damages for the wafte 
done afterwards. 2 I. 305. 


(C) Damages, how ſaved. 


F the defendant in dower unde nibil habet comes at the firſt day, 

and pleads touts temps priſt, and this cannot be denied, he ſhall 
fave his damages. Co. L. 32. 6. 

So, in admeaſurement of dower, if the defendant at the firſt day 
pleads, priſi d' admeaſure. 1 Rol. 573. . 4 

So, in dower, if at the firſt day of the ſummons the heir comes 
and pleads zouts temps priſt, and the demandant does not reply, 4 
requeſt ; for the heir has title. Co. L. 32. 6. 33. a. | 

So, in detinue, if the garniſhee comes the firſt day and acknow- 


ledges the condition broken, he ſhall fave his damages; for they are 


given againſt him for his delay, 1 Rol. 573. J. 49. 8 H. 6. 11. 
> So, if he makes default. 1 Ro/. 573. J. 52. | 
So, in detinue of charters againſt an executor, upon a devenerunt a 
manus after the death of the teſtator, if he pleads tout temps priſt after 
the charters came to his hands. 1 Rol. 574. J. 5. | 
But the defendant does not ſave his damages, if he does not come 
upon the the firſt proceſs, at the firſt day after the return. 1 Rol. 
' $73. J. 54. 574. J. 8. : : 
So, a wrong-doer does not ſave his damages, if he comes the firſt 
day: as, in aiel, cofnage, &c. if the tenant at the firſt day tenders the 


nd, and pleads, touts temps priſt. Co. L. 33. a. 


| (D) To what Time allowed. 
1 N perſonal actions, damages are allowed only to the time of the 


* - 


action commenced. | : 
For money lent, intere/? ſhall be given from the time the money 


was payable to the time of liquidating the debt, by the courts giving 
judgment. 2 Brown, 108 1. 1086. ] ; 
(So, on a bill of exchange it is uſual to calculate the intereſt up 
to the time when judgment may be entred up.) | : 
[And it is now ſettled as a general rule, that where a new action 


may be brought, and a new ſatisfaction obtained on that, for _ 


* 
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or demands ariſen fince the commencement of the depending ſuit, 
theſe ſhall not be included in the judgment on the former action: 
but where the intereſt is an acceffary to the principal, and the plain- 
tiff cannot bring a new action for intereſt grown, due betwen the com- 
mencement of the aCtion, and the judgment it ſhall be included. 
2 Brown, 1086, 1087.] | EEE ER | | 
[In an action on a bond payable with Indian intereſt; plaintiff is 
entitled to have the ſum lent, together with Indian intereſt up to the 
time of figning the judgment; and the legal intereſt of this country on 
the accumulated ſum aſcertained by the judgment, from the time of 
ſigning te judgrnene, till actual payment of the money. Id. 1096.] 
[But he cannot recover the latter without another action. Vide 
Bur. 1096 to 1098. unlaſs the delay has been occaſioned by a writ of 
error, and then, a court of error may give intereſt or damages on the 
ſum recovered by the original judgment on the affirmance of it. Doug. 


752. n.] 3 * | 

[Anda jury may give intereſt on book-debts in the name of damages. 
Id. 6756. ] | 

But in real actions, the demandant ſhall not count of damages: 
for he ſhall recover till the time of the verdict. 10 Co. 117. 4. 

Or, if a writ of inquiry be awarded, till the time of the writ. 
10 Co. 117. a. 


(E) How aſſeſſed. 
(E 1.) By the Jury which tries the Iſſue. 


JN all caſes where the iſſue is tried by a jury, and damages are 
recoverable, the damages regularly ought to be aſſeſſed by the jury. 
And, if they do it not, where damages only are recoverable, the 

verdict ſhall be void. | 525 
And the omiſſion cannot be ſupplied by a writ of inquiry; for 

thereby the defendant will loſe the benefit of a writ of attaint, if the 

damages are exceſſive. R. 11 Co. 56. a. Vide poſt. (L 2. 8.) 
Nor, by a releaſe of damages. Vide pgſt. (E 2. 8.) contra. | 
So, if there be ſeveral defendants, and one makes default, and the 

other pleads to iſſue; tho' a writ of inquiry be awarded upon the 

default to avoid a diſcontinuance, yet it does not iſſue; for the jury 
which tries the iſſue ſhall aſſeſs damages againſt all the defendants. 

11 Co. 6. R. 2 Cro. 349. 1 Leo. 141. 5 — 
do, if the defendants plead ſeverally, and there are ſeveral iſſues, 

the jury which tries the firſt iſſue ſhall aſſeſs damages againſt all; and 

the tecond inqueſt need not aſſeſs any damages. R. 11 Co. 5, 6, 7. 
And if the ſecond inqueſt aſſeſs damages alſo, the plaintiff ſhall 

have his election de melioribus damnis. R. 11 Co. 5, 6, 7. (Vide 

1 Wi. 30.] | 
And in ſuch caſe there is no need of a releaſe of the damages 

| aſſeſſed by the other inqueſt; for the acceptance of the greater 

damages is a waiver of the leſs. R. Cro. Car. 193. Semb. Cro. Car. 


So, if there be a demurrer to part, or by one defendant, and ifſue 
as to other part, or by another defendant, the jury which tries the 
iſſue ſhall afleſs damages upon the demurrer conditionally. Zur. 875. b. 
2 Rel. 723. J. 5. D. 2 Sand. 26. | . 

6 And 
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And it ſhall not be ſupplied by a-writ of inquiry. Dub. 2 Rial 723. 
RE 


So, if there be a demurrer upon the evidence, the jury which was 
charged with the luc may. aſſeſs damages 95 A Cro. Car, 


143. 
(E 2.) When they need not. 


But where there is judgment, without any iſſue tried, damages 
ſhall be aſſeſſed by the court, or by a writ of inquiry. Vide Pleader, 
(Z 1, &c.) [Vide Doug. 316. u.] 

[The court will not refer the aſcertaining of damages to prothono- 
tary. Barnes, 428.] 

So, if there be a demurrer to the evidence upon a trial, the j jury 
may be diſcharged without aſſeſſing the damages, which ſhall be ſup- 
plied by a writ of inquiry. R. Cro. Car. 143. 

So, in replevin, if the plaintiff be nonſuited at ai privs, and the 
jury do not inquire for the avowant, it may be ſupplied by a writ of 
inquiry. R. 2 Rol. 112. 

So, if there be judgment for debt as well as damages, and the jury 


do not aſſeſs any damages, it may be aided by a releaſe of the da- 13 


mages: as, in debt, annuity, Sc. 11 Co. 56. a. Bentham. 

So, in ejeAment of the cuſtody of the land and of the heir, and 
intire damages, where they do not lie for the heir it ſhall be aided, 
if the defendant releaſes his damages, and takes judgment for the 
land only. 11 Co. 56. a. Vide poſt. (E 5, 6.) 

Vide poſt. (E 8.) 


6 3.) To what Value. 


(E 3.) Not more than in the declaration.] So, the; jury cannot regu- 

larly alleſs more damages than are alleged by the plaintiff in his de- 
claration. 10 C. 11). 1 Kol. 578. J. 5. K. Tel. 45. 70. 
Ik the jury (by allowing intereſt on a judgment) give greater da- 
mages than laid; on error brought, plaintiff ſhall not have liberty in 
another term to remit the ſurplus, to enter judgment for the damages 
laid only. Wray v. Lifter, P. 12 G. 2. Str. 1110.] 

[Where a verdict is given for a greater ſum than the amount of 


the damages laid in the declaration, and for that cauſe a writ of error 


3 the court will permit the plaintiff to enter a remittitur of 


exceſs above the ſum laid, on payment of the coſts of the writ of 


error. Pickwood v. Wright, C. P. T. 31 Geo. 3. 1 H. Bl. 643. 
Nor more for damages and coſts together; for it does not appear 
how much was intended for damages. 1 Rol. 5 78. J. 45. 
So, the plaintiff ſhall not recover more damages againſt a youchee 
than are in the count; for he comes loco tenentis. 1 Rol. 578. J. 7. 
The damages ought to be aſſeſſed in direct terms; for it is not ſuf- 
ficient to ſay, that the defendant took goods to the value of 205. 
But the jury may aſſeſs for damages as much as the plaintiff has 
ca for; and alſo for coſts, beyond that fum. R. Cro. El. 866. 
to Co. 117.b. 1 Kol. 5 78. 1.35. R. 2 Cro. 69. 297. R. Tel. 70; 
So, the court may tax, for damages and colts together, beyond the 
damages alleged in the declaration: as, in debt ad damnum 10 J. 
judgment quod recuperet debitum C damna ſua, os. ad 121, is well. Re 
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So, in real actions, where no damages are mentioned in the count, 
the demandant ſhall recover his damage to the time of the verdict, or 
writ of inquiry. 10 Co. 117. a. | 
$0, in detinue, the plaintiff may recover againſt the garniſhee more 
damages than were alleged in the declaration; becauſe he recoyers 
for delay after his declaration. 1 Rol. 575. J. 10. 


(If a jewel, for which zrover is brought, is not produced, it ſhall 


be preſumed to be of the fineſt water, and damages ſhall be given 
accordingly. Armory v. Delamire, H. 8 G. Str. gog.]J 5 
In action againſt the ſheriff for falſe return on meſne proceſs, in 
debt on judgment where the defendant is in bad circumſtances, the 
whole debt given'in damages againſt the ſheriff, Had the defendant 
been in good circumſtances, not ſo much. Powell v. Hord, M. 12 G. 
Str. GS.] 5 1 * 
Un debt againſt a fheriff or gaoler for an eſcape, the jury cannot 
give a leſs ſum than the creditor would have recovered againſt the 
priſoner, viz. the ſum indorſed on the writ, and the legal fees of 
execution. 2 Term Rep. 126. ] | | | 


(E 4.) When leſt.] So, the jury may aſſeſs damages to any value 
under the declaration; as, to a penny, farthing, c. | 
So, to half a farthing, Ce. R. 2 Rol. 21. Sy 
So, upon a catching bargain, the jury may reduce the damages to 
a reaſonable ſum : as, where apromiſe was to pay for a horſe a barley- 
corn, a nail, and double every nail, &c. they may give the value of 
the horſe. R. 1 Lev. 111. = | - 
But, if the jury find according to the promiſe of the defendant, 
they are not ſubject to an attaint. Semb. 3 Lev. 150. Mo. 419. 
So, where the jury of courſe find the damages alleged in the 
count, without evidence, they ſhall not be ſubject to an attaint for it. 
Dy. 369. b. . 
So, where the defendant confeſſes, or admits the damages for which 
the plaintiff counts, the jury ought to find ſo much; as, in treſpaſs 
for reſtous of a diſtreſs ad damnum 40 J., if the defendant juſtifies by 
ſpecial matter, he admits the damages. 1 Rel. 578. J. 15. | 
So, in prohibition, if the defendant acknowledges the contempt 
alleged. 1 Rol. 578. J. 20. SED | 
So, in debt upon the ff, 2 Ed. 6. 13. for not ſetting out his tithes, 
to the damage of 200 J., if the defendant does not take the damages by 
proteſtation, but pleads a diſcharge by the /f. 31 H. 8. 13. and there 
is iſſue upon it. R. Al. 88. | 
So, in an action in the debet & ſolet, for ſubſtracting ſuit to a mill, if 
the defendant confeſſes the action. 1 Rol. 578. J. 25. 5 
In a writ of right of ward, if the defendant acknowledges his right 
to the ward. 1 Rol. 578. J. 27. g | | 
Yet a demurrer to a declaration does not amount to a confeſſion of 
the damages, for which the plaintiff counts. 1 Kal. 578. J. 30. 
In debt for a penalty in articles, the jury ought to aſſeſs damages 
on the breach aſſigned, according to the ſtatute 8 & g VV. 3. c. 10. 
and ſhall not find the debt; otherwiſe a vrnire de 1109 Hall be awarded. 
2 Will. 377-] | | 1 5 
Un an action on a bond damages may be recovered for more than 
Vor. III. Y | | | the 
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the amount of the penalty. r v. Church, B. R. Me 28 Gb 3. 
2 T. R. 388. 


(E 5.) When aſſeſſed ſeverally. 


In an action againſt divers perſons, who are found guilty of ſeveral 


takings or offences, damages ought to be aſſeſſed againſt them ſever- 
ally; as, in treſpaſs for a battery and goods, if one be found guilty 
for the battery, and the other for the goods taken. 1 Rol. 570. J. 42. 

In aQtion upon the caſe for malicious proſecution, of indictment 
of felony, whereof plaintiff acquitted, againſt proſecutor and the 
Juſtice who committed, ſeveral damages aſſeſſed. Lane v. Santelow, 
H. 4 G. Str. 79.) Sed vide infra, (E 6.) contra. 

In debt againſt divers by ſeveral precipes. 1 Rol. 570. J. 40. 

In decies tentum againit divers, damages ſhall be againſt them 
ſeverally ; for they are ſeveral takings. 1 Rol. 590. K 38. 

So, in an action againſt divers, if one is found guilty at one time, 
and another at another, ſeveral damages ſhall be aſſeiled. 

[In treſpaſs againſt ſeveral defendants, though ſome plead to iſue 
and are acquitted, yet damages ſhall be aſſeſſed againſt the defaulters. 
Jones v. Harris, H. 12 G. 2. Str. 1108. Creſſy v. Webb, H. 18 G. 2. 
Str. 1222.) 

(In treſpaſs againſt ſeveral, A. lets judgment go by default, B. de- 
murs, and C. pleads Not guilty ; ; and it comes on to aſſeſs damages 
againlt A., contingent damages againſt B., and for trial as to C., who 
is acquitted ; ſeveral damages may be affeſſed againſt A. and B. 
Chapman v. Houſe, T. 13 G. 2. Str. 1140. ] 


So, if ſeveral cauſes of action are joined in one declaration againſt 


the ſame deſendant, the damages may be ſeverally aſſeſſed. Vide 
75. (E 6.) 

12 * is ſafeſt for the plaintiff; for, if for one cauſe an action 
does not lie, the plaintiff ſhall have his damages and coſts for the 
other; and the judgment ſhall be reverſed or arreſted only for that 
part, which has not a good cauſe of action. R. Cre. El. 537. R. 
1 Rel. 24. F. Mo. 708. 

As, in gectione ciſſtediæ terre & heredis, if intire damages are given, 
it will be bad for the whole; becauſe the action does not lie for the 
wardſhip of the heir. Dy. 369. b. Vide ante, (E 2.)—PoPt. (E 6.) 

In treſpaſs guare clayſum fregit, and for battery of his ſervant, with- 
out ſaying, per quzd ſervitum am1 it it if intire damages are given, it 
will be bad for the whole. R. 10 Co. 130. 5. 

If aflault is well laid, and then cumgre etiam, and another aſſault, 
and intire damages, it is ill. Amyon v. Shore, H. 11 G. Str. 621.] 


In battery, two counts, the firſt good, the ſecond with a cumgue 


etiam ; and becauſe damages were intire, judgment was arreſted. 
Rudge v. Onon, P. 5 C. Fort. 376. 

[If A. and B. bring treſpaſs for breaking and entring the houſe 
of A. and taking the goods of A. and B., and intire damages given, 
it is ill, Maddox v. Taylor, P. 11 G. 2 Ld. Raym. 1381.] 

In afſumpſit to ſtand to an award, and not ſue execution, and a 


breach aſſigned for both, and intirc damages; ; if the award was void, 


it will be bad for the whole. R. 10 Co. 131. 


So, in an action for words — at W times, and the words 
at 
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at one time are not actionable. 1 Ro/. 576. JI. 20. Per Pogham, Cro. 
El. 329. Cro. Car. 328. 1 Leu. 134. 1 . 
So, in covenant, aſſumpſit, & c. if the breach be for not ſurrender- 
ing land and giving an obligation, and intire damages; where the 
breach in not giving the obligation is null. R. 2:Cro; 115. 

So, in an action upon the caſe, if the plaintiff preſcribes for honey, 
wax, dead wood, goods of felons, &c:. and intire damages ate given,; | 
where for ſome of the things the preſcription is bad; judgment ſhall | 
be ſtayed for the whole. R. Mo. 707. Cro. Bl. 560: + | 

So, if the plaintiff entitles himſelf to a mill by a leaſe g Fac., and 
aſſigns a breach for not grinding from 2 Fac. to the 12 Fac., and 
general damages are given; the plaintiff ſhall not recover for any part. 

KX. Mo. 887. n | | | 

So, in an action upon the caſe, if the plaintiff charges the in- 
veigling away his apprentice, by which he loſt his ſervice for the re- 
ſidue of the term, which is not yet expired, and the jury give damages 
generally; it will be bad for the whole. R. 2 Sand. 191. 

So, in covenant, if ſeveral breaches are aſſigned, and intite das 
mages; if any breach be inſufficient, it will be bad for the whole: 
R. 1 Sand. 154. | 

So, intire damages de increments given by the court are void for the 
whole, if the action does not lies for part. R. Mo. 708: 

In action for words, ſome whereof not actionable; if damages 
intire, plaintiff ſhall have new venire facias, that they may be ſevered; 
Barnes, 478. 480. ] | | 


(E 6.) When not: 


But where there is a joint cauſe of action, againſt divers perſons, 
damages ought not to be aſſeſſed ſeverally; and if they are, a venire 
facias de novo ſhall go: as, in treſpaſs againſt ſeveral, if they be 
all found guilty of the ſame treſpaſs. R. 11 Co. 5. ö. Heyden. 
Carth. 20. WES 

If two defendants in treſpaſs ſuffer judgment by default, and the 
plaintiff execute writs of inquiry againſt them ſeparately, and take 
ſeveral damages againſt them, it is . and if the plaintiff 
enter up final judgment with thoſe ſeveral damages, it is etroneous z 
but the court will permit the plaintiff to ſet aſide his own proceedings 

before final judgment on payment of coſts. Mitchell v. Milbank 
B. R. H. 35 Geo. 3. 6 T. R. 199.) 

(If two defendants confeſs the treſpaſs, the damages cannot be 
ſevered ; and if ſevered, judgment ſhall be arreſted. On/low v. Or- 
chard, P. 7 G. Str. 422.) | Th 

Or, tho' they plead ſeverally. 1t Co. f. 6. R. 4 Crs. 384. 

Or, one pleads Net guilty, and the other juſtifles. R. Cro, El. 8604 
R. 2 Cro. 118. | | | f 

Or, if the declaration be againſt A. mul cum B., and againſt B. 
ſimul cum A. R. 2 Cre. 3338. ; 

So, if one, to treſpaſs for aſſault, battery, impriſsnmerit, and taking 

of goods, pleads Net guilty to the whole, and the other to the aſſault 
pleads /on aſſault, and ſays nothing to the impriſonment or goods, and 
it is found for the plaintiff agaiyſt both; damages ſhall be aſſeſſod 
genetally for: the whole: for = treſpaſs being joint ia the whole, 
2 | 5 nud 
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and he who pleaded fon aſſault being guilty for that, will be gni'ty of 
the whole. X. 3 Lev. 324. , | 

{In an action againſt ſeveral for a malicious proſecution, damagey 
cannot be aſſeſſed ſcverally. Lowfeld v. Bancroft, T. 5 G. 2. Str. 
910. Sed vide ſupra, (F. 5.) contra.) 

So, if a plaintiff joins ſeveral cauſes of action in the ſame declara- 
tion, againſt the ſame defendant, intire damages may be aſſeſſed: for 
it will be at the peril of the plaintiff if any cauſe is not fufficient, in 
which caſe, judgment ſhall be reverſed ſor the whole; and the de- 
fendant has no prejudice : as, in aſſumpſit upon ſeveral promiſes. R. 
1 Rol. 5 70. l. 12. 1 Rol. 433. 3 Bul. 258. 

As, in ejeQment, of the wardſhip terre & heredis, an intire da- 
mages: for it does not lie for the wardſhip of the heir. R. Dy. 
369. 5. Vide ante, (E 2.5.) Vide infra. 

do, in waſte for ſeveral waſtes in ſeveral places, intire damages 
may be aſſeſſed. R. 1 Rol. 569. J. 50. Cro. Car. 414. . 

And tho? in treſpaſs, trover, &c. for goods, ſome are expreſſed in- 
ſenſibly, in Engliſh, or falſe Latin, and intire damages are aſſeſſed, it 
will be well; for the damages ſhall be intended to be all given for the 
other goods. R. 10 Co. 130. 133. 6. Vide Courts, (P g.) 

So, in an action for words all ſpoken at the ſame time, tho* ſome 
be not actionable, and intire damages aſſeſſed; they ſhall be all in- 
tended for the actionable words. R. 10 Co. 130. b. R. Mo. 142. 
1 Rol. 5 76. l. 15. K. Cro. El. 329. 787. R. Cre. Car. 328. 

So, if the defendant pleads to the words not actionable Not guilty, 
and juſtifies for the others, and ifſue upon it ; if intire damages are 
given, they ſhall be intended for the actionable words: for upon the 
whole matter it appears all the words were ſpoken at the ſame time, 
R. 1 Rol. 576. J. 25. c . é 

So, if words not actionable are of the fame import with the 
former, and are alleged ex ulleriori malitid, and thereby refer to the 
former. R. Cro. Car. 327. Dub. Sho. 80. 

[Where ſome counts in a declaration for flander are good and 
ſome bad in law, and general damages are given, the court will arreſt 
the judgment in toto, and will not award a venire de novo. Holt v. 
$cholefield, B. R. T. 36 Geo. 3. 6 T. R. 691.] 

So, in aſſumpſit by an innkeeper againſt A. pro hoſpit. B. at his re- 
queſt, and that he found pro hoſpitio pred. ſuch a ſum, viz. ſo much pro 
eſculent., ſo much pro poculent., ſo much for apparel; after verdict, 
damages ſhall not be intended pro veſtitu, which it does not belong to 
an innkeeper to find. R. 2 Rol. 79. | 

So, if, in a breach aſſigned, ſome words are inſenſible, the damages 
ſhall not be intended for them. R. 2 Rel. 577. J. 35. 

So, if the plaintiff charges for impriſonment 7 Fuly, and that the 
defendant afterwards, viz. 2 June, (which was a time prior,) menaced 
him, whereby from the ſaid 2 June negetia intendere nequit ; the time 
after the viz. ſhall be rejected, and no damages intended for that. 
R. 1 Rol. 576. I. 40. | 

So, if the plaintiff aſſigns ſeveral breaches, and one is infenſible and 

infignificant, no damages ſhall be intended for that. R. 1 Rol- 
J. 15. | 

4; % in 3 where the plaintiff ſhews ſeveral covenants, and 

ſhews a breach only upon one all the damages ſhall be intended for 

that on which the breach is aſſigned. K. 2 Kol. 178. So, 


* 


1 * 3 
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So, if intire damages are given, when an action does not lie for 
art, if the plaintiff releaſes his damages and coſts, he ſhall have 
udgment for the part which is good; as, in ejectment of ward of 

the land and heir,' where. it does not lie for the heir. Dy. 370. a, 

Vide ante, (E 2. 5.) ide ſupra. | . . 

In replevin, if the avowant has a verdict, which gives damages for 
the whole rent, when he was entitled only to two thirds; he ſhall 
have judgment pro retorno habendo, if he releaſes his damages. R. Me. 
281. — 
In an action on the caſe, if the defendant pleads Not guilty to part, 
and juſtifies for part in another county, upon which there 1s a miſe 
trial as to one iſſue; if the plaintiff releaſes his damages as to that, 
it is ſufficient. R. 2 Cro. 127. 

3o, if ſeveral damages are given, and intire coſts, and the plaintiff 
has judgment only for part; he ſhall have intire coſts. Hob. 6. 
Vide Cofts, (A 1, Sc. 

[If there is an iſſue to one count, and demurrer to another, and 
plaintiff is nonſuited on the iſſue, damages cannot be aſſeſſed on the 
demurrer. Snow v. Como, H. 8 G. Str. 507.] ] ; 


(E 7.) Damages increaſed. 


When increaſed upon view of a mayhem. Vide Battery, (E 3.) 

Damages may be increaſed by the court, where the principal de- 
mand is certain: as, in account, 10 H. 6. 24. 6. i 5 

In debt upon an obligation, where the deed is denied. 1 Rol. 
372 J. 27. 6 
6's if 5 plea be ſent to be tried in a foreign county; for the 
jury there have not full knowledge of the fact. 1 Kol. 572. J. 50. 

So, where the court can aſſeſs damages without a writ of inquiry, 
they may increaſe them after a writ of inquiry upon a demurrer, or 
judgment by default. N. 1 Rol. 5 73. J. 5. | 

So, the court may increaſe damages upon the view of any juſtice 
of the court en pais, 1 Rel. 572. J. 22. | | 

And where the court can increaſe, they may mitigate damages. 
1 Rel. 572, 1. 25. 28. 573. J. J. 5 

But the court cannot increaſe damages, where the damages are 
the principal, and the court has not certain knowledge of the cauſe 
by the record, or other apparent matter: as, in an action for ſlander, 
tho' the defendant juſtifies, 1 Rol. 572. J. 3. 

In treſpaſs for trees cut. 1 Rol. 572. J. 30. 1 Brewnl. 204. 

So, juſtices of M) prius cannot increaſe damages. 1 Kel. 5 73. J. 30. 

Nor, the court upen the certificate of juſtices of Nis prius. 1 Rol. 
372. J. 20. | 


[In debt upon recognizance, bail in error in the Exchequer-Chamber 


are not liable to pay intereſt on the judgment. between the ſigning of 
the judgment in B. R. and the affirmance of it in C. S. But as to 
the intereſt due ſubſequent to the time of the affirmance, that ſtands 
on a different ground. Frith v. Levoux, B. R. M. 28 Geo. 3. 

2 7. K. 57.) | N ö 
[In debt on a judgment affirmed in error, the jury by way of da- 
mages may give intereſt upon the ſum recovered by the judgment 
from the time of ſigning it, where by the practice of the court in 
| 1 3 which 
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which error is brought, ſuch intereſt is not allowed in coſts upon the 
affirmance. Entwiſile v. Shepherd, B. R. M. 28 Geo. 3. 2 T. KR. 78,] 


E 8.) Defect in aſſeſſing aided by Releaſe. 

So, where damages are not the only thing to be recovered, the 
plaintiff may ſupply a defect in the aſſeſſment of the damages, by his 
releaſe of the damages: as, in debt, annuity, &c. 11 Co. 56. a. 
Bentham. | | 3 | 

So, where more damages are aſſeſſed than the declaration mentions, 
the plaintiff may aid it by a releaſe of ſo much as exceeds the declara- 
tion. Semb. Ow. 45. K. Tel. 45. | | 

So, if in a joint action of treſpaſs, &c. ſeveral damages are aſſeſſed; 
it ſhall be aided by a releaſe, or nolle proſequi againſt all but one de- 
fendant. R. Carth. 21. | 

So, if it be doubtful whether damages can be given, he may releaſe 
the damages, and not the caſts. 2 Rol. 75. | 
I releaſe of the damages may be at any time before judgment, 

But if the jury do not aſſeſs damages, where damages only are re- 
coverable, it cannot be aided by a releaſe. Vide ante, (E 1.) 

So, a default in aſſeſſment of damages cannot be ſupplied by a writ 
of inquiry: for then the defendant will loſe the benefit of an attaint, 
if they are exceſſive. Vide Pleader, (Z 1, c.) Vide ante, (E 1.) 


Vide Phader, (S 25,) | 
DARREIN PRESENTMENT. 
Vide Quare Impedit, (C 1, &c.)— Abatement, (H 26.) 
DARREIN SEISIN 
Vide Seifin.— Abatement, (H 25.) 
DATE. 
Vide Fait, (B 3+) 


DAY. 
Vide Ann (C). 


Dies Dominicus. 
Dies Juridici. 
Fide Temps, (C 1, Cc.) 


Year and Day. 
Fide Tempe, (B 1.) 


Year, Day, and Waſte, 
Vide Ann, Jour, & Waſte. 


o 
* 


7. 


Comperuit ad Diem. 
Vide Peader, (2 W. 31.) 


Solvit ad Diem. 
Vide Pleader, (2 W 2g.) | 


+ 
* 


. ns Stn = * 
"So w 


—- we £Afew ——_— 


DEAN AND CHAPTER. 
Vide Eccleſiaftical Perſons, (C 3.) 


DEATH. 


Death of the Incumbent. 
vide Eſgliſe, N 1.) 


— of Juſtices. | 
Vide Abatement, (H 39.) 


of the King. 
Vide Abatement, (H 38.) — Juftices of Peace, (A 8.) — Officer, (K 10.) 


| of a Party. 
Vide Abatement, (E 17. —H 32, &c.)—Bail, (Q 5,-R 5.) 


of a Stranger. 
Vide Abatement, (H 36.) 


—— of a Teſtator. 
Vide Chancery, (3 Y 17. )—Deviſe, (N 21.) 
—— of a Vouchee. 
Vide Abatement; (H 37.) 
Dying ſeiſed. 
Vide Difcent, (D 2, 3z 4.) 


B E B . 
Vide Dett. 


— 


Vide Action upen the Caſe for a Deceipt. — Chancery, (3 F 1, 2.) — 
(3M 1, Cc.—3 N 1.—4 D 3.—4H 4.—4 L 1.—4 0 2.) — Covin. 
— Juſtices of Peace, (B 30, Oc.) -Leet, (L 6, Sc.) - Parliament, 
(L 38.) - Pleader, (2 H). 
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Writ of Difceit. 

Vide Ancient Demeſne, (E 2.) 
DECIES TAN T u M. 
Vide Engueft, (F.) — Pleader, (S 46.) 
DECLARATION. 


Declaration in Pleading. 
Vide Count, 
Declaration of Uſes. 
Vide Uſes, (D 1, &c.) 
DECREE. 


Vide Chancery, (V 1, &c. and other Places Bug the fame Title.) — Evidence, 


(C 1.)—Sewers, (H 1, &c.)—Ules, (N 20, &c.) 


DEDIMUS POTESTATEM. 
Vide Chancery, (K 3.—P 2, &c.)—Fine, (E 7.) 


D E E D. 
Vide Fait. | 
DEER-STEALING. 
Vide Tuftites of Peace, (B 47.) 

DEFAMATION. 

Vide Aftion upon the Cafe for Dyfamntion.—Libel.—Pleader, (2 L. 1, Cc.) 
| | E FPrabilition, (G 1 4.) | | | 

DEFAULT. 

Vide Abatement, (H 5 2.—1 27.) — Enqueft (E). — Fyfires of Peace, 


(B 101.)—Pleader, (B 11, 12. —(E 42.—Y 1.—3L 8.—3 M 28.) 
—Remitter, (C 5.) a 


ä 


DEF E AZ ANC. 
(aA) What ſhall be. 


Defeazance is an inſtrument which defeats the fares or opera- 
tion of ſome other deed, or eſtate. And that which in the 
ſame decd is called a condition, in another deed is a defeazance. | 


As, | 


wn Roar 


8 


DEFEAZANCE. 288 


As, if a man covenants or grants that upon payment of a leſs ſum 
at ſuch a day, an obligation, xecognizance, Sc. ſhall be void. X. 
Cro. El. 623. 5 . . hr? 

If a defeazance be abſolute wy it amounts to a releaſe, 
Per Holt, Sho. 46. Garth. 64. Pleader, (2 V 12, — 2 W 3 5s 

, 5; SB Bu "8M wes Oe | 4 
: So, a licence, that he ſhall not be ſued upoꝶ ſuch an 
tec. amounts to a-defeazance. Carth. 64. we | 

[One deed may amount to a defeazance of another without expreſs. 
words of relation. Trevitt v. Angus, C. P. T. 11 & 12 Ges. 2. 
Willes, 107. Com. 568. S. C.] | | Be 


(B) When it ſhall be good, 
(B 1.) Of a Thing executory. 


T HINGS executory may be defeated by a defeazance made at 
the ſame time, or at any ſubſequent time, Co. L. 236. 6. 

As, a recognizance, ſtatute, obligation, &c. may be defeated by a 
defe1zance at a ſubſequent day, as well as upon the ſame day. Co. 
L. 237. a. Adm. Cro. El. 755. R. cont per three F. but Sand. acc. 
2 Sand. 48. Acc. Mo. 811. R. Cro. El. 623. | 

So, rents, annuity, warranty, Sc. Cs. L. 237. a. 

So, a power of revocation. 1 Co. 113. @: 

So, a defeazance, that a ſtatute ſhall not be extended, as to lands 

in A. is good. R. Mo. 811. 
If a def-azance be made of a prior defeazance, the firſt ſhall be 
n defeated; as, a deviſe by any ſubſequent deviſe. 1 Ro/. 590. 
45. . 


obligation, 
2 


(B 2.) Of a Thing executed. 


90, inheritances, and things executed, may be defeated by a de- 
feazance made at the ſame time. Co. L. 236. 6b. 

90, an obligation, c. may be defeated by defeazance after the 
condition broken as well as before. R. Carth. 64. | 


(C) When it ſhall not be good. 


| BUT a thing executed cannot be defeated by a defeazance at a 
ſubſequent time: as, a feoffment cannot be defeated by a defeas 
zance at a future day. Co, L. 236. 5. Fitz. Condition, 18. Ee 
10 a relcaſe to a diſſeiſor; for it is executed immediately. Co. L. 
236. b. | 
So, if a thing, executory in its commencement, be executed, a 
defeazance afterwards is too late: as, if a debt be aſſigned to the king, 
of the barons of the Exchequer allow it; if the king ſues execution, dil- 
allowance atterwards by the barons is too late, for the debt was ex- 
ecuted by the aſſignment, 5 Co. 90. b. 
| Bo, a defeazance ought to be by matter as high as the thing which 
will be defeated : and, therefore, if an obligation be to pay, at ſuch a 
day, an agreement, per ſeriptum manu ſud ipnatum, to give time to a 
future day, is not ſufficient ; for it ought to be by deed. R. 3 Lev. 
234. | | 
So, 


FER 
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So, a writing ſhall not be conſtrued as a defeazance, without a 
neceſſity: as, if A, covenants to pay By 55. a-week, and 100 J. at his 
death, and B. by another deed of the ſame date, reciting the former, 

covenants to ſave A. indemnified from all debts and ſecurities before 

ade, or afterwards to be made by him; it ſhall not be conſtrued a 
defeazance of the covenant of 4. R. Sal. 573. | | 

% if it be ſaid, that he ſhall be indemnified from the covenant ; if it 
be added, that the covenant ſhall be void. Sal. 575. 


DEFENCE... 
Vide Abatement, (I 16.)==Pleader, (E 27.—3 M 17.) 


DE INJURIA SUA PROPRIA. 
Vide Phader, (F 18, Ge.) 


DELEGATES. 
Vide Admiralty (G). — Prerogative, (D 14.) 


DELIVERANCE. 


Second Deliverance. 
_ Vide Pleader, (3 K 4.) 


DB ALIVERYT;, 
vid: Fait, (A 3, 4-—B 5.)—Pleader, (2X 6.) | 


DEMAND. | 


Vide Releaſe, (E 1.)—Rent, (D 3, &c.) 
DEMISE. 


Fide Abatement, (H 28. 49.) — Baron and Feme, (G 3.) — Eflates, 
(B 32.)—P£leader, (2 W 14. 47, 48.—2 Z 2.—3 018.) 
| DEMURREKR, | 
Fide Chancery, (H 1, 2.) —Pleader, (Q 1, Cc. —2 V 3. = 2 W 42.) 
| —Zatil, (R 7. : 
Parol demurring. 
Vide Enfant, (D 1, 2.) 


DENIZ EN. 
 Pide Alien, (D 1, &c.) 


D E OD AND. 
Vide Waife, (E 1, 2.) 


DEPARTURE. 
Vide Pludi, (F , ur.) 


D E P os I T. 
Vide Chancery, (rs). 


DEPOSITION. * 
Vide Chancery (P 8. —T 4, 5.)—=Evidence, (C +) | 


DEPRIVATION. 
Vide Prærogative, (D 21, 22.)—Abatement, (H 46.) 
DEPUTY. 
| Vide Officer, (D 1, Gc.) —Viſcount, (B 1, Cc.) 
DERELICT LANDS, 
 Fide Prærogative, (D 61, 62.) 
DESCENT, © 
Vide Diſcent, 
DE SON ASSAULT. 
Vide Pleader, (3 M 15.) 
DE SON TORT DEMESNE. 
Vide Pleader, (F 18, Ec. 


DETAINER FORCIBLE. 
. Vi: Forcith Entry, 


DETERMINATION. 
Determination of the Authority of Juſtices of Peace. 
Vide Fuftices of Peace, (A 8.) 
Determination of an Eſtoppel. 

Vide Efloppel (F). 

— — of a Leaſe for Years. 

Vid. E/lates, (G 10, 11, 12.) 

2 — of Will. 

Fide Eflater, (H 6, &c.) 


— +5 
N 2 


9 
. = 
> 


E 1 
- 
— * 
* 
' VU E. — * 6 8 
1 


DE T-I 
. * 4 hal 
(A) When ſt lies. | * 
ETINUE lies by him who has property in a thing certain, the 
Rk apainit him who detains it; upon which the plaintiff ſhall re. reſt 
= * thing g in ſpecte. : Co. * 296. 3. F. N. B. 138. Bre 
FE x 0 
| So, it lies hy him who has only a ſpecial property; as, by a bailee of 1 
of goods. Bro, Detinue, 20. loſe 


So, it lies if the plaintiff has a property, tho? he never had poſſeſ. 
fion : and therefore the heir may maintain detinue for an heir-loom. 
Bro. Detinue, 30. 45. | Sy 
If a ſtatute * that goods imported ſhall be forfeited, part to the 
= king, and part to him who will ſeize or ſue for them; a ſubject may 
| have detinue for his part of the goods, for the action veſts the pro- 
| perty in him. KX. 1 Sal. 223. 5 Med. 193. 
| So, it lies, though the defendant came to the poſſeſſion of the 
goods by bailment, or by trover. F. N. B. 138. Co. L. 286. 5. 
If huſband and wife be divorced, detinue lics by the wife for goods 
given with her in frank-marriage. F. N. B. 139. A. 
So, it lies, though the defendant quitted the poſſeſſion before the 
action brought by delivery of the goods to another. Bro. Detinue, 1, 
2. Jo 34-40: 
3 [Will lie for goods loſt and found, as well as for goods delivered. 
Kettle v. Bromſall, C. P. M. 12 Geo. 2, Willes, 118.} oY 


(B) For what Things it lies. 


D TINUE lies for money or goods ſo certainly deſeribed that 
they may be known: as, for money in a cheſt or bag. 1 Rol. 


606. J. 12. 14. OS | 
For particular pieces of ſilver, or of gold. R. 1 Rol. 606. J. 2 5. 


Or, ſo many ounces of ſilver, vr of gold. R. Tel. 81. » 
So, for money taken in the view of another, tlo' it was not in a a 
bag. 1 Ro/. 606. J. 16. 8 ä t 
So, it lies for twenty quarters of wheat. Bro. Detinue, 5g 1. 8 
. F 
(C) For what, not. | : 
BVI detinue does not lie for money at large; for one piece cannot 
be known from another, Co. El. 286. R. Cro. El. 457. | IM 
Nor, for wheat out of a ſack or bag. Co. L. 286, | al 
So, it does not lie for an hawk, or other thing of pleaſure, tho' . 
reclaimed. ( 
| So, it does not lie de und domo vocntd a bee-houſe, R. 2 Cro. 39. ] 
1 (D) When it does not lie. 
| AND detinue does not lie, if the plaintiff has not the general or 
| ſpecial property at the time of the action; as, if the defendant 
took the goods as a treſpaſſer; ſor by the treſpaſs the property of the 5 


So, 


plaintiff is diveſted. Per Brian, 6 H. 7. g. a. 


80, if A. bails goods to B. nd afterwards gives them to C., C. 
mall not have detinue againſt & who had a ſpecial property by the 
bailment. Mod. Ca. 216. 8 55 | 
So, it does not lie againſt 1 never had the goods: and 
therefore, it does not lie againſt atk 
teſtator, if the goods never came to t 


Bro. Detinue, 19. 1 EY 
So, it does not lie, if the goods never were detained, by the fault 


: 


osten of the executor; 


of the plaintiff : as, if the defendant finds goods, and before demand, 


loſes them by accident. Semb. Bro. Detinue, 1. 33. 40. 


Detinue of Charters. 
Vide Charters, (B 1, Cc.) — Pleader, (2 X 1, Gc.—2 Y 6.) 1 


Pleading in Detinue. 
Vide Pleader, (2 X 1, Ec.) 


Nil detinet. 
Vide Pleader, (2 W 44.—2 X 3.) 


— 
— *— — 


D IL * 
(A) When it lies. 


( A 1.) Upon an Act of Parliament, 


De BT lies upon every contract in deed, or in law. 

As, if an act of parliament gives a penalty, and does not ſay to 
whom nor by what action it ſhall be recovered; an action of debt lies 
upon ſuch ſtatute by the party grieved : as, upon the f. 14 H. 8. 5. 
that every praCtiſer of phyſic in London without licence ſhall forfeit 
51. a-month, a moiety to the king, a moiety to the college of phyſi- 
cians. R. 1 Rol. 598. J. 25. | wn 

Upon the ff. 2 & 3 Ed. 6. 13. which gives the treble value for not 
ſetting out of tithes. R. 1 Rol. $98. J. 30. 2 Inft. 650. 

Upon the „l. 28 El. 4. which tays, the ſheriff ſhall take for his fees 
no more than 12 d. for every 20 3. under 100 /., and 6 d. for every 205. 
above 100 J., the ſheriff mall have debt for his fees, R. 1 Rel. 598. 
. 35. Mo. 853. 1 Ral. 209. Latch, 17. 51. Vide Viſcount, (F 2.) 
(Vide 1 Sal. 331.) | | | 

So, for a ſum of money payable upon a demiſe out of land. Per 
Holt, Sal. 415. Med. Ca. 26. | 

Vide Action upon Statute (E 1, 2.—F). Vide pot. (A 5, 9.) 


(A 2.) Upon a Judgment. 


| Bo, debt lies upon a judgment, within or after the year after reco- 
very. 43 Ed. 3. 2. . 5 | 
Upon a Judgment for debt or damages in a court of Londen by ſpe- 


cial 


executor upon a bailment to his 
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cial cuſtom, debt lies in B. K. or C. 
not have been brought there. R. 1 Re. 600. J. 45. 

So, it lies there upon a judgment M an inferior court, removed 
thither by error, or certiorari. 118. X. 1 Lev: 134. 

[So, it lies on a judgment given in a foreign ccurt; and it is not 


— to ſtate the of that judgment in the declaration. 


1 to 7. ] . 5 
"i % judgment may be ſhewn nd impeached 


by = defen 12 judgments of foreign courts have not that cre« 
dit ſhewn to them as judgments in our own Courts of record, and 
they may be examined. Deng. 6. 

[So, it would ſeem, it would lie in the courts of "SPINE" on a judg- 


. 4 the original action could 


ment here, for the ſame principle applies to this caſe, as to the former. 


But Semb. contra. 2 Str. 1090.] 
So, it lies for damages recovered in a real os; for, by the 
jodgment, they are reduced to perſonalty. 1 ut 600. 25. 37. 
For damages recovered in waſte. 43 Ed. 
For arrearages recovered in account. 1 Rel. os J. 40. 
For damages recovered in right cloſe, in antient demeſne. 8 Ed. 4. 6. a. 


So, debt lies upon a judgment on a recognizance againſt bail, R. 


1 Rol. 600. J. 5. 2 Leo. 14. 

Upon a judgment in ſcire facias. 3 Mod. 188. 

So, it lies in C. B. upon a judgment in ſcire facias upon a recog- 
nizance in B. R. Dy. 306. a. in marg. © 

Debt lies in B. R. upon a judgment in C. B. removed thither by 
error. Semb. 1 Sid, 236. 

So, it lies there upon a judgment there after error n in the 
Exchequer. R. 1 Sid. 236. Lut. 602. 1 Leu. 153. Ray. 100. 
Or, after error depending in parliament ; for only the tranſcript of 
the record is removed. 1 Sid. 236. 

So, it lies in the marſbalſea, or other court of record, upon a judge 
ment in C. B. or B. R. R. 1 Sal. 209. 


80, it lies in C. B. upon a judgment there, affirmed om: error in 


B. R. Co. Ent. 153. 

[So, it lies in B. R. or C. B. on a Judgment of nonſuit in an infe- 
rior court. 1 Wil. 316.] 

But debt does not lie upon a judgment for the arrearages of an 
annuity, rent-ſervice, &c. for the freehold is continuing. 43 Ed. 3. 2. 
1 Rol. 600. J. 32. Vide poſt. (B). 

Nor, for damages recovered in a court-baron in dower by the fat. 
of Merton, 1. 4 Co. 30.6. 1 Rol. 600. I. 50, 

Nor, does it lie upon a judgment, after execution ſued by elegit, or 
otherwiſe; for he has choſen another remedy. Vide 1 Rol. 601. 
Vide Execution, (C 14.) 

- {Nor after defendant taken on ca. /a. and diſcharged by plaintiff's 
conſent. Vipers v. Aldrich, M. 10 G. 3. 4 B. M. 2482.] 


Tho' the defendant, taken in execution, eſcapes. 1 Rol. 60 1. 


4. 32. 
Tho the elegit be not returned, or the plaintiff diſagrees to the re- 
turn. Dy. 299. 6. 1 Rol. 60 1. [ 25. 
Nor, does it lie, it after judgment the cauſe i is referred, and a dimit- 
tijtur entred upon the roil. 1 Nl. 601. J. 30. 
Or, the record be e Ah error, Semb, 2 Vent. 261. 1 the 
plain 
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plaintiff does not declare upon the ſpecial matter; for chen it lies. R. 
3 Lev. 397. R. cont. where only. a tranſcript of the record is removed. 
1 Lev. 153. 4 


Vide Pleader, (2 W 36, &c.Yy 


(A z.) Upon a Statute, or Recognizance. ; 
So, debt lies upon a ſtatute-merchant ; fon it is in the nature of an 
obligation, and has the ſeal of the party. 1 Rol. eee. - hs 
And upon a recognizance in the nature of a itatuteſtaple. Dub. 
1 Rel. 599. J. 50. 1 Leo. 52. FD 
So, upon a recognizance before the mayor of London, &c. Dy. 219. 


I Leo. 284. An 
Upon a recognizance in Chancery. Dy. 369. b. 306. a. Cro. El. 


608. 1 Ver. 313. ; but it ought to be ſued by ſcire facias in Chancery. 


So, it lies in B. R. upon a recognizance againſt bail in C. & 
Mod. Ca. 132. | | 

Or, upon a recognizance by bail in the ſame court. Mod. Ca. 159. 
R. Trin. 13 Ann.in C. B. Vide infra. 


So, debt lies upon a recognizance, tho' he had judgment before in 


a /cire facias upon the ſame recognizance, which ſtands in force. R. 
Cro. El. 608. 817. [Fide infra contra.) | 
So, upon a writing deſigned to be a ſtatute-ſtaple, but not ex- 
ecuted purſuant to the ſtatute. R. Cro. El. 233. 494. Vide Statute 
Jople (A) _ 
But debt does not lie upon a ſtatute-ſtaple; for the ſeal of the 
party is not affixed. 1 Rol. 599. l. 45. Cont. Semb. Aft, Ent. 223. 


237. 


So, it does not lie upon a recognizance by bail in B. R., for the 


bail will be ouſted of the advantage of rendring the body before the 
return of the ſecond ſcire facias, &c. Cont. 1 Brownl. 65. R. acc. 
Ray. 14. Cont. Mod. Ca. 132. 159. Vide Bail, (R 1. 9.) Vide ſupra. 

Nor, (as it ſeems,) upon a recognizance by bail in C. B. Cont, 
1 Rol. 600. I. 15. R. cont. in C. B. Trin. 13 Ann. | 


90, it does not-lie upon a recognizance, after judgment upon it in 
a ſcire facias. 1 Rol. 60 1. J. 15. 20. [Vid. ſupra contra.) © 


2 (A 4. Upon other Specialty. 


So, debt lies upon an obligation, or any other deed or ſpecialty. 
As, if a man by obligation, or other deed, acknowledges that he 
has received money from A. ad computandum ; A. may have debt 
| ny gem he has ſo much of the money of A. in his hands. 1 Ro. 
597. J. 47. 5 £0 | 
50, if he covenants to pay A. a certain ſum, debt lies upon it. 
Or, to pay his proportion of ſuch a ſuit, with an averment that 
we properties was ſo much. R. 3 Lev. 429. | 
o, debt lies upon a bill to pay 20/. for the true payment of 10/. 
R. 2 Vent, 106. : | : * HE Py | 
So, debt lies upon a tally a rainſt a teller, when money comes to 
his hands. 1 Rol. 59g. /. 32. | | 


[Upon a charter-party, which is a deed. Hooper v. Shepherd, P. 


11 C. 2. Sr. 1089. | 
(As) 
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DEBT. 


N (A 5.) Debt for Rent: 


So, if a leaſe be of lands or tenemehts for years, or at will, ren 
drive rent ; debt lies for the rent, by the common law, Lit. S. 58. 
72. 1 Sid. 401. x 


1 


So, if a leaſe be for years, or k will, of an incorporeal . h 


2s, an advowſon,” common tithes, fair, market, franchiſe, or office, 


Sc. Co. L. 4. 6. 

So, debt lies, tho' the leaſe be rendring corn, or other collateral 
thing. R. 1 Rl. 591. J. 30. 4 Leo. 46. 3 Leo. 260. 

So, if a leaſe be for life, after the eſtate of freehold determined 
debt lies for arrears : as, if a leaſe be for life, or pur auter vie, and 
the leſſee, or guy que vie dies, debt lies for rent due at his death. 
1 Kol. 596. J. 17. 20. Co. L. 162. a. 4 Co. 49. a. | 

So, if the leflor enters for a condition broken, or a forfeiture, debt 
lies for rent due before. 19 H. 6. 42. ö. 1 Rel. 596. J. 40. 

So, if he recovers for waſte. 1 Rol. 596. J. 35. | 

So, if the leſſee ſurrenders to him in the —_— 4 Co. 49. a. 

Or aſſigns to A. who ſurrenders. 4 Leo. 17, 8 


So, if there be a leaſe for life, feoffment, &c. rendring rent, for 


ten years, debt lies for it; for during the years, it is but a chattel. 
1 Kol. 595. I. 10. 


So, for rent upon a leaſe for years upon condition to have the fee, 


due before the condition performed. 1 Rel. 595. J. 15. | 

So, if rent be granted in fee for life, &c. with a nomine pene ; 
debt lies for the nomine pœnæ, tho! it goes to the heir along with the 
rent. Co. L.162.6. 1 Rel. 595. J. 17. 

So, by the /. 32 H. 8. 37. debt lies by an executor or admini- 
ſtrator of any ſeiſed of a rent ſervice, charge, or ſeck, or of a fee-farm 
rent, in fee, in tail, or for life of another, againſt kim that ought to 
pay the ſame, his executor or adminiſtrator. 

A leaſe for life, or in tail, rendring rent; it is a rent-ſervice within 
this ſtatute. Co. L. 162.6. 

So, it lies againſt any, who claim under him, that ought to pay, 
by purchaſe, deviſe, or deſcent. 2 Yer. 613. R. 1 Leo. 302. 

So, by the ſame flatute, if a wife ſeiſed of a rent, Sc. in fee, tail, 
or for life, dies; her huſband ſhall have debt for the arrears due at 

er death. 

And this, as well for arrears before the coverture, as after. Ce. L. 
162. 6. 

So, by the /f. 29 Car. 2. 8. which gives remedy for augmentations 
to vicars, &c, by debt or diſtreſs, debt lies upon an augmentation of 
an annual payment reſerved upon a leaſe for lives, during the con- 
tinuance of the lives. R. 3 Lev. 83. 

So, now, by the /. 8 Ann. 14. though a leaſe for life be continu- 
ing, any perſon having rent due on any leaſe for life or lives, may 
bring debt for the ſame, in the ſame manner as if due on a leaſe for 


years. 
Vide Rent, (D 3, Se. ) 


(A 6.) Debt for an Annuity, 


So, if an annuity be granted for years, debt lies for the arrears, 
R. Cro. El. 268. R. cont. Cro. El. 3. Dub. Cro. El. 895. Acc. 


1 Bul. 151. D. cont. per Hill, 5 Mod. 143, So, 


termined, debt lies for the arrears before. R. Goldſb. 30. 


So, if the grantee of an annuity in fee leaſes for years; after the 
term expired, he ſhall have debt for the arrears during the term. 


1 Nol. . . 10. . h 
So, if - parſon, who has an annuity in right of his church, reſigns 


or is deprived ; he ſhall have debt for the arrears incurred before his 


reſignation or deprivation. 19 H. 6. 41. b. 1 Rel. 595. J. 50. 
So, if the parſon dies, his executors ſhall have it. 4 Co. 49. a. 


So, if a biſhop had granted an annuity before the f. 1 El. 19. con- 


firmed by the dean and chapter, and dies; debt lies againſt the ſue- 
ceſſor for the arrears at his death. R. 1 Rol. 592. J. 20. | 


(A 7.) When it does not lie.) But by common law, debt does not 
lie for the arrears of a rent or annuity in fee, in tail, or for life, ſo 
long as the eſtate of freehold has continuance. 8 H. 6.6.6, 1 Rel. 

„J. $5. = | 
I i hs lord aliens his ſeigniory in fee; debt does not lie for 
rent of his very tenant in arrear before the alienation. 19 H. 6. 

2. b. | „ 
: If a leſſor, after a leaſe for life, grants the reverſion ; debt does not 
lie for the arrears, before the grant. 1 Rel. 595. J. 35. 

If he enters upon the lefler, and detains until payment; he-ſhall 
not, during his ſeizure, have debt for arrears before. 1 Rol. 596. 
1. 25. | | 

Ir a leſſee for liſe leaſes to 4. for years, and then ſurrenders to his 
leſſor upon condition, and A. ſurrenders to him and takes a new 
leaſe, and after the condition performed, the leſſee for life re-enters, 
and ouſts the leſſee for years, who re-enters, he ſhall not have debt 
15 A. for rent upon the firſt leaſe, for it was determined. K. Cre. 

1. 264 5 | 

So, if a rent or annuity in fee, Cc. be demiſed for years; the leſſee 
ſhall not have debt during the term. R. 1 Rol. 595. J 40. Semb. 
. Cre. El. 895. p | 

If a leſſce for life of a rent, &c. acknowledges a ſtatute, and after- 
wards releaſes to the terre-tenant, and then the conuſee extends, the 
conuſee (hall nut have debt for the' rent, though his intereſt is but a 
chattel ; for, as to him, the freehold, out of which it was derived, 
has continuance. R. 1 Rol. 596. I. 5. : 5 

So, an executor or adminiltrator ſhall not have debt upon the Pf. 
32 H. 8. 37. for the arrears of a rent-charge againſt the occupier ; 
but it ought to be againſt the tenant of the land. Semb. Al. 62, 

Nor, againſt the iſſue in tail for arrears incurred in the life of his 
anceſtor. R. 2 Ver. 613. 

Nor, 2 the lord by eſcheat, or tenant in dower, or by the 
eurteſy; for they do not claim merely by the party. 1 Leo. 302, 3. 


(If an annuity is deviſed to a feme covert, on condition that ſhe re- 
leaſes all right and title, &c. and ſhe dies without releaſing, debt 
Cannot be maintained for the arrears of the annuity. Acherley v. Vera 


gon, T. 8 9 G. 2. C. B. Fort. 188.] 


2 (A 8.) Debt upon Contract. 
Expreſs.) So, debt lies upon every expreſs contract to y 
III. | 2 2 


A. 
6 ( vi 


80, if it be pranted for life, or pur auter vie ; after the eſtate de- 
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a ſum certain : as, if a man covenants or grants to pay. R. 1 Le. 
208. EV | 

In ſome inſtances it is not neceſſary to prove the exact ſum laid in 
the declaration. Dougl. 6. 704.] 

So, if a man retains counſel for 4os. per ann.; debt lies for the 
405. 37 H. 6.8.6. ; | | 

If he retains an attorney to proſecute a ſuit for him, capiendo 3s. 4d. 
per term for his fee beſides expences ; debt lies for his fee. R. 2 Rol. 
76. Vide Attorney, (B 18.) | 2 | 

So, if a ſolicitor or a ſtranger retains him for another. R. 1 Rol. 
593. J. 51. 594. J. 10. x | 

And it lies againſt him for whom he was retained, as well as againſt 
the retainer. R. 1 Rol. 593. J. 45. 1 

So, it lies upon conceſſit ſolvere, according to the cuſtom of London, 
Briflol, & c. R. 4 Leo. 105. ; | 

So, if a man pays the debt of B. at his requeſt, to be repaid upon 
requeſt ; debt lies for it againſt B., for it is a manifeſt contract be- 
tween them. R. 1 Rol. 593. I. 25. | | 

Or, delivers money to B. to be repaid at ſuch a day. 1 Rol. 597. 
J. 50. | | | 

Os, to be ſafely kept. 1 Rol. 597. J. 51. 5 

Or, to be B.'s money upon ſuch a condition, otherwiſe to be re- 
delivered. 41 Ed. 3. 10. | 
Or, to be paid to another; and he does not pay it. Dy. 20. b. 

Or, to be expended for his uſe ; and he does not expend it. R. 
Cro. El. 644. 

So, if money be delivered to A. to be paid to B., debt lies by B. 
R. 2 Rol. 441. | | | 1 8 

So, debt lies tho the contract be by way of a promiſe executory 
upon a good conſideration; as, upon a promiſe to pay 100 J. upon 
the marriage of B. 1 Rol. 593. J. 10. | 

A promiſe to a phyſician, ſurgeon, &c. if he makes a cure. 1 Rel. 
593. J. 15. 17. 

Upon a promiſe to a carpenter, labourer, Sc. if he builds or re- 
pairs an houſe, way, &c. 37 H. b. . a. 17 Ed. g. 5. a. 

So, tho' the promiſe be for the advantage of a ſtranger: as, if a 
man promiſes to pay ſo much for the education of the child of an- 
other. R. Al.6.' | | 

If he retains a taylor for 40 f. to make a garment for his own 
daughter, 2 Kol. 77. | | ; 

Or, for the ſervant of his daughter. R. Cro. El. 880, 
So, it lies, if the ſum be not certain, if it may be aſcertained : as, 
upon an agreement to pay the debt of . Jon. 184. Dub. Cre. 
El. 758. | | 

Toner a taylor quantum meruit for making garments, and finding 
neceſſaries for them. | 
[It lies for that defendant bought goods for ſo much money as 
they ſhould be worth, with an averment that they were worth ſo 

much. Vaux v. Mainwaring, M. 1 G. Fort. 197.) 
To pay his proportion of the charge of a ſuit, with an averment 
that his proportion is ſo much. X. 3 Lev. 429. | 

To pay ſo much for the time his ſon had dieted with him; where 
the father promiſed 8 /. per aun. and died within the year. Cro, El. 
756. | x 80, 
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So, if a man in a tavern has wine, debt lies for it. 


(A 9.) Implied.] So, debt lies, though there be . an e 


4. 47. 
'Tho' the account be made . auditors. 


If a bailiff pays more than he has received, debt Hey for the ſur- 


plus. R. 1 Rol. 598. J. 51. 


So, debt lies for money awarded by an arbitrament. 2 Sand. 66. 


Vide Arbitrament, (I 1.) 

So, by B. for money paid to A. for the uſe of B. 1 Rol. 597. l. 55, 
Tel. 23 

Tho- paid there for his uſe without his command. Semb. cont, 
1 Rol. 597. l. 25. 8 

So, debt lies for a nomine pænæ. 1 3 110. 

So, debt lies for the penalty of a bye-law, though it be not ſaid 
by what action it ſhall be recovered. R. 1 Rol. 599. J. 25. 


So, if by cuſtom in a borough, the burgeſſes preſcribe to chooſe a 


perſon to collect the lord's rents, and to pay 20s, per ann. for the 
profits of a market; debt lies by the lord for the : 205. 1 Rel. 595. 
1. 20. 597. J. 5, 


So, debt lies for a fine, due by cuſtom PR a pound-breach, 


11 H. J. 14. a. Hard. 486. 


So, for cuſtoms due for merchandize, tho' the goods are forfeited | 


for non-payment, R. 1 Rol. 383. 
So, for toll due by cuſtom. Hard. 486, 
90, for bar-fees due to a gaoler. Bid. 


So, for every duty created by the common law, or by cuſtom, 
Per Hale, Hard. 486. 


So, debt lies for a pain or amerciament in a court-baron, 2 Sand. 
66. R. 1 Leo. 203. Dub. Garth, 184. 


So, for a fine aſſeſſed by a ſteward in a court-leet. 7 Cro. El. 
581. Vide Leet, O 11.) 


So, for a fine upon an admittance to a copyhold. 1 Sid, 58. 


2 Med. 230. 3 Med. 240. Adm, Hard. 487. Vide Copybold, (H 6.) 
[Vide Doug 122132, ] 


So, for a ſine impoſed for the refuſal of an office, R. 3 Lev. 116, 
So, for the profits of courts, reſerved to the lord upon a grant of 
the manor. Mo. 870. 


So, debt lies againſt a ſheriff for money levied by him upon a jeert 


J. 1 
Tho the writ be not returned R. 1 Rel. 598. J. 15. 
So, debt lies upon any ſtatute, which gives an advantage to an- 
other, for the recovery of it: as, upon the A. 32 H. 8. 1. for money 
deviſed to be paid out of land. Per Holt, Mod. Ca. 26, Vide ante, 
(A.) Vide Action upon Statute, (E 1, Cc.) 
For fees given by ſtatute to a ſheriff. R. Mo. 853. 


For fees upon the execution of an pgs |- 1 Sal. 209. 
Vide Bye-lawy, (P 1.) 


2 2 


contract: as, if a man be found in arrear upon account. 1 Rel, 598. 
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340 D E B 1. ; 
(B) When Debt does not lie. 


BT debt does not regularly lie for a thing fallen, of which there 
is an eſtate of inheritance or freehold continuing: as, for arrears 
of rent, or annuity in fee, in tail, or for life. 4 Co. 49. Vide ante, 
" = 5 BY 

( 8, debt does not lie by the lord, for a relief. Co. L. 47. 6b. 

Nor, for eſcuage. Bid. | 

Nor, for aide pur faire fitz bank ou file marrier. Ibid, 

So, debt does not lie for the arrears of a rent in fee, in tail, Ec. 
tho? the eſtate be determined by act in law: as if rent be in arrear, 
and then the tenancy deſcends to the lord. 4 Co. 49. a. Vide ante, 

A 9.) | 
And it did not lie by an executor or adminiſtrator, where his teſ- 
tator or inteſtate could not have it, until the /. 32 H. 8. 37. 4 Co. 
49+ as 

So, debt does not lie upon a judgment, recognizance, &c. when 
the party has choſen another remedy. Vide ante, (A 2, 3.) 

So, debt does not lic upon an agreement by way of promiſe, where 
the conſideration was executed: as to pay ſo much for ſervice done, 
Se. 1 Kol. 594. 1.25. Vide Aflion upon the Caſe upon Aſſumphi, 

F 6.) 

( Tho' it was executed at his requeſt : as, if in conſideration of goods 
ſold to A. at his requeſt, he promiſes to pay if A does not pay; debt 
does not lie, but afſump/ir, for the contract was by the ſale, to which 
he was not a party; and his requeſt, without more, does not make 
him debtor. R. 1 Rel. 594. J. 30. Hurd. 486. h 

So, if he makes ſuch promiſe immediately after the ſale; for it 
founds in covenant. 1 Rel. 594. J. 35. 

So, if he promiſes 4 to pay him 10 f. per week, if he will ſerve his 
aunt; debt does not lie, ſor the ſervice was not to himſelf ; and fo 
there wants a quid pro quo. Dy. 272. in marg. 

So, if a man be at a common inn, debt does not lie for diet of him, 
his ſervants or horſes, without ſome price agreed, or ſome contract. 
3 Lee. 161. | 

So, if a man undertakes, that if A. will releaſe his 1 to B. he 
himſclf will be his debtor; debt docs not lie. 9 H. 5. 1 
If a man demiſes for years, if a life ſo long lives, Taichout ſaying 
what liſe, which is uncertain and void,) at ſuch a rent; debt does not 
lie for the rent as a ſum certain due by covenant. Skin. 570. 

So, if the property be not altered by the bailment, debt does not 
lie: as, if a man delivers money to B. in a bag unſcaled, he cannot 
have debt for it. 1 Rol. 597. J. 20. 

So, debt does not lie upon an abitrament for 2 | collateral thing 
awarded. R. 1 Kot. 591. J. 32. 

So, debt does not lie for arrearages found upon an account, where 
account does not lie for ſuch thing. 1 Rol. 599. J. 2. 5. 

So, debt does not lie for the ſurplus, where a receiver pays more 
than he received; for he ſhall not have allowance as a bailiff. R. 
1 Rol. 599. J. 20. 

So, debt does not lie for the intereſt of money due upon a loan; 
but he ought to have aſſumpſit. R. 1 Vent, 198. [ Harries v. Jamieſon, 
B. R. E. 34 Gee. 3: 5 T. R. $53: Semb, contra. R 
| o, 
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Yo, debt does not lie upon an to pay firſt- fruits to the 
Fw $f for it is not within the conuſance of the temporal courts. Co. 


L. 162. 5. 


8o, debt does not lie upon a bill of exchange againſt the acceptor z 


for the acceptance binds him by the cuſtom of merchants, but does 
not raiſe a duty. R. Hard. 485. ; 1 
So, it does not 2 _ 8 note a 17 eee a eonfideration ; tho 
alleged that it bin cuſtom. N. Skin. 398. 
5 [But if a mubuatuis be laid with it, it lies. Sed & How to enter 
judgment on it? Welſh v. Craig, H. 12 G. Str. 680.] 
So, debt does not lie for any part of a debt upon an intire contract: 
28, if a man by deed promiſes to pay 100 /. per ann. to A. for collect. 


ing his rents, and dies after three quarters of a year expired, and 


within the year; debt does not lie by 4. for 75 7. for his ſalary for 
the three quarters of a year. R. 1 Sal. 65. Videpoh (C 1.) 
Vide ante, (A 2, 3. 7.) | | | | 


| (C) By whom Debt lies. 


1 N caſes where debt lies, it is maintainable by the party to the con- 
tract, his executor, or adminiſtrator. By whom covenant lies, vide 
Covenant, (B 1, &c.) - | 


So, ſometimes the executor or adminiſtrator, may have debt, 


where his teſtator could not have it: as, by the . 32 H. 8. 37. by 
the executor, or adminiſtrator, of a man ſeiſed of a rent, fee-farm, 
Sc. for arrears due at his death. Fide ante, (A 5.) 

So, by the executor or adminiſtrator of the lord, for a relief due at 
his death. Co. L. 162. 3. 11 Hl. 6. 15. a. 

Or, for eſcuage; for it is a fruit fallen, and goes to the executor, 

So, for aide, due at his death, pur faire fitz chivaler ou file marrier. 
1 Rol. 596. J. 50. | | 

So, debt lies by him, who is privy in eſtate: as, upon a leaſe for 
years by B. debt lies by his heir for rent due after the death of his 
anceſtor. 1 Rol. 591. J. 47. 5 H. 7. 19.4. 

So, debt lies by an aſſignee of a reverſion for rent incurred aſter 
attornment. Co. L. 310. 1 Rol. 591. J. 45. and this, by the com- 
mon law, without the aid of the f. 32 H. 8. 34. 4 Med. 8 1. 


So, by an aſſignee of part of the reverſion for his proportion. Adm. 


Cro. El. 637. 65 1. 
So, by a grantee of rent, if the leſſee attorns. Semb. 1 Lev. 22. 


Do, by the deviſee of a reverſion; for the rent is incident to the 


reverſion. R. 5 H. 7. 19. a. Skin. 367. 

80, if a deviſe be of a reverſion of lands in capite, which is void for 
a third part by the f. 32 & 34 H. 8. it lies by the deviſee for two 
third parts of the rent. R. Cro. El. 851. Vide ante (B). 

90, if a deviſe be of a moiety of a rent, without the reverſion, to 
three ſons to be divided; debt lies by each fon for his ſhare of the rent. 
Per three F. Poph. cont. Cro. El. 637. 651. Vide Suſpenſion. 

So, by a deviſee of a reverſion againſt an aſſignee of a term, after 
— of the reverſion, for arrears due before aſſignment. R. Skin. 
307. | 
do, if leſſee for years aſſigns all his term to B. rendring rent; 
debt lies by the leſſee for the rent, as /uch, for it is nota ſum in groſs ; 
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2 0 reverſion remains in the, leſſee. K. Carth. 161. Tide bob | 
6 . againſt the aſſignee of B. n 162. 

So, if A. the leſſee, ſurrenders, rendring rent, he ſhall have debt 
for the rent, ar ſuch, for it is not a ſum in groſs. Carth. 162. in 
mar 

85, debt for rent, reſerved upon a demiſe, by the lord, who 
has the reverſion by eſcheat. Adm. 5 H. 7. 19 3 Co. 22. b. 
So, if a reverſion be granted in ia debt * for the rent by 
the lord, who entred for the alienation in mortmain. 5 H. 7. 19. a. 
So, by the lord, who claims the reverſion by the purchaſe of his 
villein. Bid. ; 
. So, debt lies by the aſſignee of a reverſion, after the term expired, 
for rent due at the end of the term. R. 2 Cro. 117. 

So, by an executor of an adminiſtrator, who being poſſeſſed of a 
term for 100 years, made a leaſe for five years, for rent due before 
the death of the adminiſtrator ; tho' the intereſt in the refidue of the 

term belongs to the adminiſtrator de bonis non, & c. R. 2 Lev. 100; 


(D) By whom not. 
B. if a leſſee aſſigns his term, debt does not lie by the Jeffor 


againſt the executor of the leſlee, for rent due after the aſſignment. 
R. 3 Co. 24. a Cro. El. 556. Poph. 121. but R. cont, 1 Sid. 266; 
2 Vent. 209. Vide paſt. (E,. 

So, if the leſſor grants his reverſion to another, he ſhall not have 
debt for rent due after his grant; for the rent is incident to the re- 
verſion. 3 Co. 22.6, 23. a. ö. 

So, a grantee of a reverſion ſhall not have debt againſt the leſſee 
for rent due after aſſignment to the term of another. R. Poph. 55. 

So, if the grantee of a rent, when the rent is in arrear, alligns his 
rent, and dies; his executor ſhall not have debt for the arrears by the 
f. 32 H. 8. 37. for 95 the allignment, his teſtator himſelf had loſt his 
arrears. 4 Co. 50. b 


(E) Againſt whom Debt lies. 


80, O, debt is maintainable againſt the party to a contract, his executor, 
or adminiſtrator. Dy. 4. 6. | Againſt whom covenant lies, vide 
Covenant, (C 1, c.) 

As, if a fende alligns his term, the leſſor himſelf may have debt 
for rent due after the aſſignment, if he will; for the privity of con- 
tract continues, and the leſſor need not relinquiſh the leſſee, and reſort 
to the aſſignee n ry when perhaps the allignee 1 1s not __ 
ſible. R 3 Co. 2 

So, if the executor or adminiſtrator of the leſſee aſſigns the term, 
debt lies againſt him for rent due after the afſipnment. R. cont. 3 Co. 
24. a. Cro. El. 555. Poph. 120. Semb. cont. Cro. El. 7515, Mo. Goo. 
Dub. Latch, 260. K. acc, 1 Sid. 266. R. acc. 2 Vent, 209, 4 
326. 1 Lev, 127. 

So, if the lefice himſelf aſſi 1gns, debt lies againſt his executor or ad- 
miniſlrator, if he has aſſets. Cont. 3 Co. * a. Dub. Latch, 260. K. 
acc. 1 &. d. 206. 2 Vent. 2 9. 

So, if the leſſee aſſigns part of the land, a grantee of the reverſion 
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ſhall have debt againſt the leſſee for the whole rent; for the privity con- 
tinues, where he has aſſigned only part of the land demiſed. R. 3 Co. 
24. a. Cre. El. 633. | - 1 | 

So, if the executor of a leſſee aſſigns part of the land, the leſſor 
may have an action againſt the executor for the whole rent due after 
the aſſignment. R. Lit. 53. | ; 

If the leſſee aſſigns part of the land to 4. who enfeoffs B., yet debt 
lies againſt the leſſee. Semb. Dy. 4. . | 

80, if the leſſee himſelf makes a feoffment. R. Dy. 4. b. in marg. 

So, if the leſſee gives an obligation with condition for payment of 
the rent, debt lies by the leſſor, upon the obligation, after aſſign- 
ment of the term, and acceptance of rent from the aſſignee. Cro. Car. 
188. | | 

So, debt lies againſt the executor or adminiſtrator of the aſſignee, 
tho” the execufor waives the poſſeſſion ; for if he be executor, he can- 
not waive in part. K. 2 Rol. 132. TR 

So, if the leſſee aſſigns his term, the leſſor, if he will, ſhall main- 
tain debt againſt the aſſignee. Q, Dy. 247, 8. | 2 

So, if the leſſee aſſigus a moiety of the land for the whole term; 
the leſſor, if he will, may maintain debt againſt the aſſignee for a 
moiety of the rent. R. 2 Lev. 231 * K. 

Or, a joint action againſt the leſſee and aſſignee, D. 2 Cro. 411. 
So, if the leſſee aſſigus his term, rendring rent to him; though 
the whole of the term be aſſigned, debt lies by the aſſignor upon the 
contract, againſt the aſſignee, his executor or adminiſtrator, Adm, 
2 Mad. 175. Videante (C). 
Vide Chancery (2 Z). 


CF) Againſt whom, not. 


UT if a leflee aſſigns his term, and the leſſor accepts rent from 

the aſſignee; debt does not lie afterwards againſt the leſſee, his 
executor, or adminiſtrator, for he may plead in bar, ſuch aſhgnment 
and acceptance of rent by the leſſor. R. 3 Co. 24. 5. Cro, Bl. 715. 
Mo. 600. R. 2 Cre. 334. 2 Bul. 151. 

So, if an executor or adminiſtrator of a term aſſigns it, and the 
leſſor accepts the rent from the aſſignee, 3 Co. 24. Cro. El. 715. 
Mo. Go. 5 

So, tho' it does not appear that the leſſor had notice of the aſſign- 
ment, at the time of the acceptance of the rent; for it ſhall be in- 
tended till it appears to the contrary. X. 2 Cro. 334. | | 

So, if the leflor accepts any part of the rent. Semb. 1 Lev, 308. 

So, if a leaſe be of tithes, rendring rent, and the leſſee aſſigns, and 
the leſſor accepts rent from the aſſignee z tho' rent does not iſſue out 
of tithes. Dub. 1 Lev. 308. | 

So, if the aſſignee of a term aſſigns over to another; debt does not 
lie againſt the firſt aſſignee, for rent due after his aſſignment, tho* no 
notice of the aſſignment or acceptance of rent be alleged; for the 
privity is gone by his aſſignment, R. per two J. cont. but Powell acc. 
in C. B. but this judgment was reverſed in B. R. 3 Lev. 295. 2 Vent. 
234. 1 Sal. 81. Carth. 177. 4 Med. 71. K. cont. per two J. 
4 wiſd. acc. 1 Sid, 338, 9. Ray. 162. | 

[it the aſſignee ot a term aſſigns it over to a beggar, a priſoner, it 
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is not fraud, and he is diſcharged of the rent. Leleux v. Naſh, H. 
18 G. 2. Str. 1221. | 2 
So, if a leſſee aſſigns his whole term to the leſſor, rendring rent; 
debt does not lie againſt the executor of the leſſor, for the aſſign- 
ment amounts to a ſurrender, and therefore no remedy after the 
death of the leſſor; but in equity. R. 2 Med. 175. 


(G) Debt to the King. 


(G 1.) By what Means accrued. 


If a man gives an obligation, recognizance, c. to the king, he be- 
comes indebted to the king. 

[A bond taken in the name of the crown, by the caſhier of the ex- 
Ciſe, from a man as ſccurity for the banker with whom he entruſts the 
crown's money, is good. Rex v. Yale, in Sc. H. 1719, Bunb. 58.] 

So, every perſon, who by any means is chargeable to the king, 
ſhall be debtor to the king; for it ſhall be taken extenſive: as, where 
he is anſwerable to the king for debt, damage, duty, rent-arrear, &c. 
= Gedb. 295. | | 

[Land-tax money in the hands of the colleFor is a debt to the 
king. Braſſey v. Dawſon, T. 7 G. 2. Str. 978.) | 

So, if a man gives an obligation to the king, for performance of 
covenants ; when thoſe are broken, he is a debtor to the king. R. 
7 Co. 20. 5. Sir Tho. Cecil. | 

Or, gives an obligation to another, which is aſſigned to the king. 
Vide Aſſignment (D). | | 

So, if a man indebted upon a judgment ia debt, treſpaſs, &c. ac- 
knowledges a recognizance to the king, without cauſe, upon covin to 
avoid the impriſonment at the ſuit of his creditors, and to be turned 
over to the Fleet, tho by the ff. 1 R. 2. 12. he ſhall be remanded 
to his firſt priſon, till he Ae made gree with his creditors; yet after 
ſuch gree, he ſhall return to the Fleet, and there abide till he has 
ſatisfied his recognizance confeſſed. 4 Inft. 111. | 

So, before the /. 33 H. 8. 39. an obligation to another, to the 
uſe of the king, made the obligor debtor to the king. | 

But now, by that act, all obligations or ſpecialties made to the uſe 
of the king or his heirs, or for any cauſe touching the king or his 
heirs, ſhall be made to the king heredibus vel executoribus ſuis, and to 
no other to his ule: and if any take or make obligation, c. other- 
wiſe, he ſhall ſuffer impriſonment at the diſcretion of the king 
or his council: and if not contented in the king's lifetime, they ſhall 


remain and be to the heirs or executors of the king at his free diſ- 


poſition, aſſignment, or appointment. 
And by the f. 7 Fac. 15. no debt ſhall be aſſigned to the king, 
which was not originally due to his debtor, or accountant. Vide 
ff. (G 15.) | 
By the courſe of the Excheguer, confirmed by the fi. 8 & g V. 3. 
28. a teller of receipt in the Exchequer, into whoſe office any money 
by way of loan, advance, or for tax, &c. ſhall be paid, ſhall without 
delay weigh, and enter the weight and tale according to the antient 
courſe, and throw down a bill or bills for the ſame, in parchment 
ſigned by himſelf, into the tally- court, as ſoon as the officers be there, 
whereby a tally may be levied, &c, and the teller plainly —_— 


So, eſtreats (exfracta) are made out of Chancery, B.R. C.B. zers, 
&c. of fines, amerciaments, &c. in thoſe courts ; upon which ſum- 
monſes of the Exchequer iſſue for levying thoſe debts. Mad. 70), 8. 

So, if a man takes the king's goods, he is accountable for them to 
the king. 11 Co. 90. Vide Accompt, (A 1.) e | 

So, if he takes broken ordnance, Cc. by colour of his office, as 
fees, claiming them to his own uſe; he ſhall be accountable to the 
king. 11 Co. 90. 2 Rol. 161. J. 15. | | 

So, if he takes by colour of a warrant, for his fees or expences, 
when the warrant is not lawful. R. 11 Co 92. 2 Rol. 161.1. 20. 
Cre Xl. $45» | | | ; 

Or, the king may charge him, who made the illegal warrant, at 

his eletiov. 11 Co.92.b. 2 Rol. 161. J. 25. 

So, if an officer has an obligation to the king, and delivers it to 
his ſervant, to be tranſmitted to him who bas the cuſtody of the ob- 
ligations, and the ſervant cancels, or embezzles it, his maſter is 
liable. Godb. 296. Dy. 161. 2 Rel. 156. J. 15. > Re 

So, if he pays money out of the Exchequer, without a grant or 
authority under the great ſeal, or privy ſeal, or by virtue of an act of 


parliument. By the /. 8 & 9g N. 3. 28. / 6. 


So, if a man enters by wrong, and takes the profits of the king's 


land, he ſhall be account able for the profits. 2 Rel. 161. J. 12. Vide 


Accombt, (A 1.) | | | 
Or, takes goods deviſed to the king before they come to his 


hands; for the law does not put him to his action of treſpaſs. 


2 Rol. 161. J. 17. 


So, if ſeveral be joint- aceountants to the king; each ſhall anſwer 


for the whole to the king ; and not only for ſo much as he has re- 
ceived. Hard. 314. 

But if a man receives the king's money, not knowing it to be ſo, 
he ſhall not be chargeable : as, if an officer purchaſes land, and pays 
the king's money in his hands for it; the vendor, if he be not conu- 
ſant of it, ſhall not be charged for it. R. Cro. El. 545. 

So, an obligation to the king, if it be not to him, his executors or 


ſucceſlors, is not within the ff. 33 H. 8. 39. Mo. 193. 
(G 2.) By what Means ſatisfied. 


( 2.) By the body of the debtor.) By the ft. 33 H. 8. 39. obliga- 
tions, &*c. concerning the king, ſhall be of the ſame force and eff 
as a ſtatute-ſtaple.—So, by the ff. 13 El. 4. debts due by any account - 


ant, Oe. Vide Execution, (B 3. 
0 By common law, the body, goods, and lands of a debtor, or ac- 


countant to the king, were liable for the debt. 3 Co. 12. 5. 2 Inf. 


19. Godb. 290. 2 Rol. 2 . 
9 3 


(G 3.) By his goods.) All the goods and chattels of the debtor are 
liable to ſatisfy the king's debt. | | 

And if his debtor dies, the king may command the goods of the 
deceaſed to be ſeized till ſatisfaction. 2 Rol. 1 58. J. 41. Jide the 
A. 9 H. 3. 18. Mad. 663. 665. | | 
And he may take ſecurity of the executor for payment, before he 


be allowed to adminiſter. 2 Rel. 158, J. 45. 4 
» 
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So, he may ſeiſe bona eccigſigſtica, if the debtor be a clerk. 2 Ra. 
158. J. 40. 

If the king's debtor becomes els de ſe, the debt ſhall be paid before 
the goods be diſpoſed of by the almoner. Sav. 60. | 

But things neceſſary pro vifu of him and his family ſhall not be 

ſeized. 2 Kol. 160. 4 5 

| Nor, averia caruce, if there be other chattels ſufficient. 2 Rol. 
160. /.5. And this, by the „/f. Art. ſup. Chart. 12. 2 Inft. 132. 
$65. | | ; 
or, the horſes, or arms of a knight. 2 Rol. 160. J. 5. 


(G 4.) Or lands.) So, all the lands and tenements of the debtor 


are liable to be extended for the king's debt, which he has, or of 


which he is ſeiſed. Godb. 294, 5. which he has at the time of the 
aſſignment, where the debt is aſſigned to the king. Hard. 24. Pl. 
Com. 321. 

Though the king afterwards releaſes all his right to the terre-te- 
nant; for he is chargeable in reſpect of his perſon. 2 Kel. 160, 
1. 40. | 

So, a reverſion, when it comes into poſſeſſion. Sav. 34, 5. 

So, all the lands of a conuſor, c. are chargeable upon a debt aſ- 
figned to the king; though only a moiety was before. Sav. 133. 
So, lands purchaſed by covin with the king's money. 2 Rol. 160. 
J. 20. | | 

And by the ,. 13 El. 4. if any accountant, who ſhall receive, or 
be chargeable with any money of the queen, ſhall be found in arrear, 
and do not pay in ſix months, the queen by letters patent may make 
ſale of ſo much of his lands as will ſatisfy the debt. And this act is 
intended by the /. 14 El. 7. to under- collectors, c. and by the ff. 
1 Fac: 25. made perpetual. | - 


And by the %. 27 El. 3. the ſale may be after the death of an ac- 


countant for the receipt of money, and if the account be ſettled 
within eight years after his death, as well as if it was in his lifetime, 
if the accountant had not a guietus in his lifetime: provided no ſale 
be made during the nonage of the heir. 
So, lands in truſt for him, or of which he has a power of revoca- 
— though ſettled bog fide. R. Godb. 290. Hard. 24. 2 Rol. 295, 
C. 
Tho' the ſettlement, with power of revocation, was made before 
he become accountant to the king. R. Godb. 290. | 


(G 5.) In the hands of the heir.) So, the king may ſeize the lands 
of his debtor upon his death. 

And may reſort to the heir, tho' the executor has aſſets. Cont. Dy. 
G7. b. in marg. | | 

And by the /. 33 H. 8. 39. all lands, Qc. which come by deſcent 
to the heir, in fee, or in general or ſpecial tail, or by gift of his an- 
ceſtor, ſhall be chargeable for a debt to the king, by a judgment, re- 
cognizance, obligation, or ſpecialty of his anceſtor. 

And though the word heirs be not comprized in ſuch ſpecialty.— 
Otherwiſe, where an obligation is aſſigned to the king. X. Sav. 2. 


And therefore, though lands of the iſſue in tail were not charge- 


able before, they are now chargeable, as well as lands which deſcend 


FS en 


In fee, for the debt of his anceſtor by judgment, recognizance, obli- 
gation, or other ſpecialty. R. 7 Co. 21. | 

So, lands of the heir, by che gift of his anceſtor, before or after the 
anceſtor was bound to the king, {ſhall be charged. 7 Co. 19. 4. 

But lands are not chargeable in the hands of the ifſue in tail, for a 
forfeiture or other debt to the king, except by judgment, recognizance, 
obligation, or ſpecialty. R. 7 Co. 21. 6. | | 

Nor, for a debt to the king by judgment, &c. if the iſſue aliens 
bond fide before extent or proceſs againſt him. bbid. 

Nor, for a debt to the king by judgment, recognizance,  &c. if it 


was originally made to a ſubject, and afterwards came to the king by 


attainder, forfeiture, aſſignment, &c. R. 7 Co. 22. a. "£90 
So, by the %. 33 H. 8. 39. the king may, at his liberty, recover his 
debt againſt the executor or adminiſtrator, if he has aſſets. _ 

And by ff. M. Ch. 9 H. 3. 8. and by the proceſs ſince the „f. 
33 H.8. 39. if it appears to the ſheriff that the goods of the debtor 
are ſufficient for the king's debt, the ſheriff ought not to extend the 
lands. 2 List. 14. Mad. 667. | 8 1 

[Wherever an extent might have iſſued in a man's life, a diem claus 
fit extremum may iſſue againſt his eſtate after his death. Rex v. 
Michener, M. 1722, Bunb. 118.) 


[Diem clauſit extremum may iſſue againſt the eſtate of ſimple con- 


tract debtor on commiſſion, though he was not the king's debtor by 
record at his death. R. v. Curtis, P. 23 G. 2. Parker, 95.] ] 


(G 6.) In the hands of a ftranger.] So, if the debtor dies without 
heir or executor, proceſs ſhall go againſt the terre-tenants. 2 Roh. 
162. J. 15. Vide poſt. (G 10.) | | 

So, if the debtor aliens his land, and then dies without heir, ex- 
ecution ſhall be againſt the terre-tenants. 2 Kol. 156. I. 50. Godbs 
292, | h 

So, if he aliens his goods, and dies-without executor, proceſs ſhall 
be againſt the poſſeſſors of the goods. 2 Rol. 156. J. ult. 

If a lord of a manor forfeits his iſſues for not ſerving upon a jury, 
they may be levied upon the lands of the copyholders, leſſees for life, 
or years; for it is an inherent charge upon the land. 2 Rol. 157. 
4. 45. Vide poſt. (G 10.) | | 

So, if a debtor to the king aliens his lands after the obligation, 
Dc. made, or after he becomes an officer in which reſpect he is ac- 
countable z they are chargeable, for it relates to the time of the debt, 
office, c. Vide poſt. (G 9.) XN e 

[But goods pawned or pledged before the teſte of an extent are not 
liable. K. v. Cotton, T. 24 & 25 G. 2. Parker, 112.] | 

So, by the /. 13 El. 4. if any accountant, or indebted, &c. 
purchaſes lands in the name of any other, for his own uſe or profit, 
the ſame ſhall be liable to ſuch debt, &c. in the ſame manner as if 
the debtor himſelf was ſeiſed, &c. | | | 

So, if the debtor takes a term for years to him and his wiſe, it 
{ball be taken in execution in the hands of the wife after the death of 
the huſband. 8 Co. 171. | 
So, a purchaſer of lands, c. after a judgment, obligation, or ſpe» 
cialty to the king, ſhall be charged for the king's debt. Sav, 60. 
So, a purchaler after aſſignment, where a debt is aſſigned to the 
king. 4 2 But 
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348 „ DEBT. 
But if, after a recognizance to the king, the conuſor be attainted 
for treaſon, a ſcire facias does not lie upon the recognizance againſt 
the king's patentee. Sau. 60. . 
By the courſe of the Exchequer, proceſs does not go againſt a pur. 
chaſer, if the executor, or heir, has aſſets. Dy. 67. b. in marg. 
| And by the /f. 33 H. 8. 49. lands, &c. in the ſeiſin or poſſeſſion of 
_ other than the obligor, ſhall be intirely chargeable, and not 
everally. | 
[Poſtmaſter appointed for three years, gives bond for three years, 
at the three years end he is indebted 9 /., afterwards he mortgages an 
eſtate, and the mortgagee has poſſeſhon on ejectment; he is conti- 
nued poſtmaſter without new appointment or bond, and becomes in- 
debted 72 J. His bond ſhall extend to that, and the eſtate mortgaged 
be liable to an extent. Williams v. Jones, M. 1729, Bunb. 275.) 


(G 7.) By the goods of a firanger.) So, upon an execution for the 
king's debt, the goods of a ſtranger /evant and couchant upon the land 
of the debtor, may be taken. 2 Rol. 159. J. 30. | - 
So, the cattle of a ſtranger which the debtor ſuffers to manure his 

land. 2 Rol. 159. J. 42. | | 

So, for rent due to the king, the goods of a ſtranger may be dif. 
train el. Gedb. 295. | 

So, a debt due to the king's debtor ſhall be extended for the king's 
debt. 21 H. 7. 12. 16. Godb. 291. 

Thoꝰ due upon ſimple contract. Gadb. 296. | 

[If on an extent againſt A. the king's debtor, the inquiſition finds 
that B. is indebted to him; on return of inquiſition, and affidavit that 
the money in B.'s hands is in danger, an immediate extent ſhall iſſue 
againſt B. (Rex v. Gibbons, T. 1718, Bunb. 24.) even though there 
is reaſon to ſuppoſe that A. became ſo with intent to ftrip the reſt of 
B. 's creditors. Rex v. Taylor, P. 1723, Bunb. 127.) | 
| [Upon an extent in aid, debts without ſpecialty cannot be found 
without motion. Rex v. Packington, P. 1719, Bunb. 42.] | 

[Simple contract debt may be found and ſeized to the third degree, 
but not beyond it. Euin's Caſe, M. 30 C. 2. Parker, 259.] 

[If it be found by inquiſition againſt a receiver-general, that he 
has paid over money to A., an immediate extent may iſſue againſt A. 
Rex v. Taylor, P. 1723, Bunb. 127.) 

[So, in the caſe of an under-treaſurer of the ordnance. Rex v. En 
derupp, M. 1723, Bunb. 134. Bradley v. Bowling, H. 1725.1 

[An extent in aid being prerogative proceſs is always under the 
care of the court of Exchequer, and they have a diſcretionary power 
over their own rules. Per cur. Ibid.] 

Where many ſmall debts are found on an inquiſition, on an ex- 
tent againſt the king's debtor, inſtead of ſeparate extents againſt each 

ſeparate debtor, the court may order a receiver to collect them, and 

pay to the deputy remembrancer. Rex v. Allen, M. 1730, Bun. 

293. | 

1 to the king's debtor are not bound till the teſte of the in- 

quiſition. Attorney-General v. Elwell, T. 1725, Bunb. 199.] 

[Debts to the king's debtor are not bound by the teſte of the ex- 
tent, but only from the caption of the inquiſition. Rex v. Green, P. 


1749, Bunb. 265. . 
ut 


But the goods of a ſtranger taken for the king's debt, cannot be 
ſold as the goods of the debtor himſelf may. Semb. 2 Rol. 159. l. 35. 
R. Cr El. 431. OY a | 

So, if land be extended upon a recognizance to A. at 20 J. per ann. 
which was of the real value of 60 J. per ann., and the conuſor is bound 
by recognizance to B. who is outlawed ; the king ſhall not take the 


ſurplus above 20 J. per ann. tho? it be found by inquiſition that the 


land was of ſuch value. R. per two F. Clark cont. Cro. El. 266. 

So, if a joint-tenant, or tenant in common, be a debtor to the 
king; the goods of his companion cannot be taken, tho? they be le- 
vant and couchant upon the whole land. 2 Rol. 159. J. 40. Vide poſt. 

G 10. 15.) 5 
0 [On importation and entry by one partner only, if by miſtake the 


whole duties are not paid, each of the partners is liable in the whole 


deficiency to the crown; tho? ten years afterwards, and five years 
after the importer was bankrupt. Attorney-General v. Stanyforth, H. 
1721, Bunb. 97. Attorney-General v. Burgeſs, M. 1726, Bunb. 223. 
Attorney-General v. Carbold, H. 1732, Bid.) TIN 
[So, in debt for non-payment of duties. Attorney-General v. Weeks, 
M. 1726, Bunb. 223.1 | 2 
Nor, the goods of a teſtator or inteſtate, if the debtor takes the ex- 
ccutrix or adminiſtratrix to wife. 2 Rol. 159. J. 50. | 
Or, if the debtor be made executor to another. Godb. 296. 
[So, a woman ſhall not be diſtrained for the king's debt, in her 
dower, if the heir has ſufficient. Mad. 667.] 
[A debt due to a man jure wxoris, is conſidered as a debt —— 


* 


due to him, within the meaning of 7 J. 1. c. 15. R. v. Thornton, H. 


7 Ann. Parker, 271. | 
By the ff. 33 H. 8. 39. in all ſuits on ſpecialty to the king, he ſhall 
recover his coſts and damages. Vide Damages, (A 3.) 


[If an officer of the revenue appoints another to act under him, 


who being in arrear applies to the principal for money, who pays the 
whole debt to the crown, and takes a bond for it from the deputy 
to himſelf, he ſhall not have an extent in aid; tho' generally a debtor 
of the crown ſhall have crown proceſs to reimburſe himſelf, tho? the 
crown debt is paid. Rex v. Clark, M. 1726, Bunb. 221,] | 

[Extent in aid ſhall not iſſue, but for a debt originally due to the 
crown's debtor ; ſo if A. is indebted to B. who aſſigns to C. before 
the extent iſſues againſt C. an extent obtained againſt 4. ſhall be diſ- 
charged. Rex v. Bowling, M. 1726, Bunb. 225.] 

[It an extent finds a debt due from a merchant, and it does not 
appear that this was the crown's money; an extent in aid ſhall not 
go. N. B. The affidavit did not go far enough, and was not in the 
old form. Rex v. Fans, P. 1731, Bunb. 300.] 

[No diem claufir extremum can iſſue againſt one who was not debtor 
to the king, or found in his lifetime, to be debtor to the king's debtor, 
R. v. Boon, P. 16 G. 2. Parker, 16.] | | 


(G 8.) The King ſhall be preferred. 


The king by his prerogative ſhall be preferred before any other 
ereditor in an execution for his debt. 2 Inf. 32. By M. Ch. 9 H. 3. 
18. and the /. 39 H. 8. 39. Godb. 290. Hard. 24. Mad. 662. 


And 
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350 D E B T. 
And therefore, if the king's debtor be ſued in C. B. it may be 


- ſuperſeded by a writ of privilege, reciting that the king * -# be 


paid before other creditors. 2 Rol. 159. J. 10. 

So, if A. be taken upon a captas, at the ſuit of B. and N 
(before the return of the copias) a writ ifſucs for the king's debt, with 
a ite before the taking of A. he ſhall be in execution at the ſuit of 
the king, as well as for B. 2 Kol. 158. J. 25. 

So, if the goods of A. and his lands are ſeized by extent upon a 
ſtatute- ſtaple, at the ſuit of B. and after the day of the return, but 
before an actual return, and before a /tberate, a writ ifſues to the 
ſheriff for the king's debt, it ſhall be preferred. 2 Rol. 158, J. 15, 
R. Dy. 67. 6. 

[If goods are levied by virtue of a fer: facias, three days before the 


tefte of the extent, yet that ſhall be no bar to the crown: and if the 


ſheriff makes that return on the extent, the court will order him to 
amend it, Rex v. Peck, T. 1716, in Sc. Bunb, 8. (Sed 2. i the 
goods were ſold.)] 

[If a commiſſion of bankrupt ifſues, and aſſignment is meds, and 
the aſſignees ſeize part of the goods on the 31ſt, and an extent for a 
debt to the crown on bonds, ſome forfeited, Grand not, iſſues, teſted 
the ſame day; the extent ſhall have the preference, and the court 
will not on motion order an account of what was due at the time. 


Rex v. Earl, H. 1718, Bunb. 33. 


[If a bankrupt, againſt whom there is an extent for a debt to the 
crown, has promiſed that he will alſo pay a debt of his father de- 
ceaſed to the crown; the aſlignees ſhall pay both debts, to have the 
extent diſcharged. Rex v Lacy, P. 1734, Bunb. 337. 

[Extent againſt the king's debtor, teſted after a diſtreſs taken for 
rent, with notice to the tenant, and appraiſement made, but before 
ſale, ſhall prevail againſt the diſtreſs. Rex v. Cotton, T. 24 & 25 G. 2. 
Parker, 112. 2 Veſey, 288. 

[But not if the goods difirained had been ſold before the fe. Bid.) 

[If corn is diſtrained for rent, and exent iſſues after, but teſted 
be fore, it ſhall be preferred, for it binds from the e. Rex v. Wynn, 
H. 1719, Bunb. 39. 

[If after extent, inquiſition, and ſeizure of goods, and defendant's 
bankruptcy, other goods are diſcovered, the court will quaſh the ex- 
tent, &c, and grant new extent of the fame. Teſle with the former, 


| Rex v. Buchanan, T. 27 & 28 C. 2. Parker, 176,] 


[Or, if a ſecond extent had iſſued after aſſignment under the bank- 
ruptcy, the court would quaſh it and grant new extent of ſame zeſt, 
Rex v. Gibſon, H. 17 G, 2. Parker, 35.] 

So, by the common law, the king's debtor had protection, that he 
ſhould not be ſued by other creditors until the king's debt was paid ; 
But now, by the ff. 25 Ed. 3, 19. other creditors may ſue to judg- 


ment, but execution ſhall ſtay till gree for the king's debt; and then 


they ſhall have execution for what is paid to the king, and their own 


debt. Gedb. 290. 


But by the /. 33 H. 8. 39. ſuit or proceſs for the king's debt ſhall 
be preferred before other perſons, ſo always as that the king's ſuit 
be commenced, or proceſs awarded, before judgment for the faid 
other perſons. 

And — if execution be upon a judgment againſt the — $ 

debtor, 
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Abtdt, and before a venditioni exponas, an extent comes at the king's 
ſuit, thoſe goods cannot be taken upon the extent. R. 3 Mod. 236. 
R. Hard. 27. | | 

[A judgment recovered by a ſubject, though not completely ex- 


ecuted, ſhall be preferred to the king's extent, ſued out poſterior to 


the judgment. Uppom v. Somner, C. P. H. 19 Geo. 3. 2 Bl. 1251. 
1294. | 

[If goods be taken in execution on a fer: facias againſt the king's 
debtor, and before they are ſold an extent comes at the king's ſuit, 
grounded on a bond debt, teſted after the delivery of the fieri facias, 


theſe goods cannot be taken upon the extent. Rorke v. Dayrell, B. R. 


M. 32 Geo. 3. 4 T. R. 402.] 

[Precedent judgment on bond ſhall be preferred to the king's ; 
ſubſequent, not. R. v. Dickenſon, P. 4 V. M. Parker, 262.] 

If executor pleads precedent judgment and ſubſequent judgment 
in one intire plea, judgment is againſt him. Bid. 6, 
S3o, the king ſhall not be preferred, where a debt is aſſigned to him 
aſter the death of the debtor. R. 2 Rol. 159. J. 15. 1 Brow. 37. 

So, tho' a man be in execution for the king's debt, he may be 
charged alſo in execution at the ſuit of a common perſon. 2 Rol. 
158. J. 30. Cro. Car. 390. | | 


And if he be firſt in execution for the king's debt, though he may 


de charged alſo in execution by a common perſon, it does not take 
effect till the king's debt be ſatisfied. Godb. 298. 

[On a diſtreſs for rent made fix days before the 2% of an extent, 
the court refuſed an attachment, though the goods were not ſold, 
Rex v. Dale, P. 1719, Bunb. 42.] | 

{Simple contract debt ſeized into the king's hands, is to be pre- 
ferred to bonds not paid before ſeizure ; but payment of bonds by 
__ _ adminiſtrator before ſeizure or notice may be pleaded. R. v. Allane 

en, M. 3 & 4 Fac. 2. Parker, 260, ] 

[Immediate extent finding the ſame goods ſhall be preferred and 
paid before former extents in aid. Immediate extents take place ac- 
cording to the fe. R. v. Quaſh, T. 12 Ann. Parker, 281.] 

[And this even if the goods are fold, and return that ſheriff has 


the money, but not if delivered. Rex v. Bewdage, M. 4 G. 1, 
Parker, 282. 5 - | 


(G 9.) How Execution for the King relates, 


[An extent cannot be antedated. Rex v. Mann, P. 1724; Rex 
v. Vanderplank, T. 1726; Bunb. 164. Str. 749.] 

If an execution be ſued upon land, for the king's debt, upon an 
obligation, &c. this being in nature of a ſtatute-ſtaple, the execution 
upon it relates to the time of the obligation, c. given, and all the 
foes which the party had at that time ſhall be chargeable. 2 Rol. 
156. J. 25. | 3 

Tho' he had aliened them before the action commenced againſt 
him. 2 Rel. 156. J. 25. | I 258 | 

So, if a debt be aſſigned to the king, execution upon it relates to 

the time of the aſſignment, Hard. 24. R. Sav. 11. | 
- Bo, by the /. 13 El. 4. lands, Ec. of any accountable, Qc. ſhall 
be liable to payment of a debt to the queen, as if he had the day he 
firſt became an officer ſtood bound by a ſtatute- ſtaple, Sc. 


And 
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And therefore, if an officer purchaſes land, and afterwards aliens, 
or demiſes hond fide for valuable conſideration; it ſhall be liable to 
the king's debt, tho' the money, &c. for which he is accountable wag 
received ſcveral years after the alienation ; for the ſtatute has relation 
to the time when he firſt becomes officer. R 10 Co. 55. 6. 

And by the ,. 13 El. 4. lands, &c. which any treaſurer or re- 
ceiver in the court of Exchequer, wards and liveries, or duchy of Lan- 
caſter, treaſurer of the chamber, cofferer of the houſehold, treaſurer 
of war, or any fort, Sc. of the Admiralty, or navy, treaſurer, or 
other perſoh accountable for any office or charge in the mint, 
treaſurer or receiver of monies impreſt for the uſe 2 the queen, &c, 
cuſtomer, farmer, or collector of cuſtoms or other duties in any 
port, c. collector of tenths gr any ſubſidy, receiver-general. of any 
county, ſhall have whilſt he remains accountable, &c. ſhall be liable. 

So, by common law, if the king obtains judgment for a debt of his 
farmer, c. his land, which he had the day of the writ purchaſed, 


ſhall be liable. 2 Rol. 157. J. 2. Vide Execution, (D 1, 2.) 


If a plaintiff he amerced pro falſo clamore, it relates to the day of 


pledges found. | 
But execution for the king, as to chattels real or perſonal, relates 


only to the award of execution. 2 Rol. 157. J. 5—25. 

And therefore, if the debtor aliens a term for years, or other goods, 
bond fide, after the action commenced, or judgment given, before ex · 
ecution awarded, the ſale ſnall be good. 8 Co. 171. 


(G 10.) Who are not liable for the King's Debt. 


But if tenant by the curteſy be debtor to the king; his iſſue ſhall 
not be chargeable, tho' he has the lands by deſcent as heir to his 
mother. 2 Rel. 157. J. 37. 

Tho? the debtor has no other land. 2 Rol. 157. J. 40. | 

If the king grants a manor in fee-farm ; the lands or goods of the 
copyholders are not liable for the rent; for they are elder, being by 


preſcription. R. 2 Ral. 157. l. 50. | | 
So, if the king has a rent by preſcription, where there is no uſage 


to levy it upon them. 2 Rol. 157. J. ult. 


So, if a joint-tenant be indebted to the king, the moiety of his 
companion ſhall not be charged. 2 Rol. 157. /. 37 NE 
Nor, his cattle, tho' they go upon the whole land. 2 Rel. 159. J. 40. 
So, if a man purchaſes land to him and his wife, and to the heirs 
of the huſband, for the jointure of the wife, having taken an office, 
aud afterwards becomes indebted to the king, and dies; the eſtate is 
not liable during the life of the wife. 2 Rol. 156. J. 30. Dy. 225. a. 
So, if a ſettlement be made in the ſame manner for the jointure of 
a wife, by the huſband who aſterwards had an office. 2 Ro/. 156. J. 35. 
So, if A. takes an office, Qc. and afterwards makes a ſettlement 
upon a ſon or daughter in marriage, and becomes indebted to the 
king, and afterwards takes another office, in which he is indebted; 
the ſon, c. though ſubjeCt to the arrears of the firſt office, ſhall not 
be ſubject to the money due in the ſecond office. R. Mo. 127. 
So, if the king's debtor conveys to A. who conveys to the king, 
who re- grants to A. rendring rent, theſe lands are not now charge- 
able ; for tho' the land is chargeable only in reſpeR of the * 


of the debtor; yet when it comes to the king, it cannot be charged, 
nor in the hands of the grantee of the king againſt his own grant. 


2 Rol. 160. J. 30. 9 EEE one | 
[Legacies charged on land ſold, with notice, to the king's debtor, 


ſhall be paid. Poole v. Attorney-General, H. 7 Ann. Parker, 272.) _ 


(G 11.) Suit for the King's Debt. 


(G 11.) In what court it foall be.) By the /. 33 H. 8. 39. all 


fruits for debts or duties to the king, in the offices or courts of the 
Exchequer, duchy of Lancaſter, augmentation, ſuryeyor-general, 
maſter of the wards, or court of firſt fruits and tenths, ſhall be ſued 
jn ſuch of the ſaid courts or offices in which they firſt grew due, or 
in which the recognizance, obligation, or ſpecialty ſhall remain. 
And the faid courts ſhall have full authority to hear and deter- 
mine the ſaid ſuits, and do execution on the body, lands and goods, 


of the party. | 


# 
1 


(G 12.) How be ſhall fue. The king may charge him, who enters 


into his lands, as bailiff or intruder. Mo. 476: Vide Action, (B 1.) 


Praæregative, (D 85, 86.) 5 

So, he may charge him, who takes his treaſure without warrant, 

as a treſpafſer, or in accompt, at his election. Ao. 476. | 

If the king ſues a perſonal action, he may lay it in what county 

he pleaſes, by his prerogative. 1 Sid. 412. 1 Vent. 17. Vide Praro- 

pative, (D 85.) Wo „„ , 

do, a ſcire facies hes againſt an heir, upon a ſuggeſtion of the death 
of his anceſtor, without finding his death by office. R. Sav. 3. 

[A diem claufit extremum may iſſue for a ſimple- contract debt to 


the king. Rex v. Curtis, T. 1750, in Sc. 1 Veſey, 483.7 
(8 13.) When the ſuit ſhall be barred.] By the ft. 33 H. 8. 39. if 


any perſon againſt whom ſuit is for debt or _ to the king, can 
ſhew and prove matter in law, c. in bar or diſcharge of ſuch debt 
or duty, the court ſhall acquit, &c. And this by the ft 5 K. 2. 9. 
without letter, or command of the king. „55 3 

And therefore, to every ſuit or proceſs for the king's debt, at com- 
mon law, or by that act, the defendant may allege in bar, any mat- 
ter for his diſcharge. 7 Co. 19. b. R. Hard. 502. = 

As to a ſcire facias upon an obligation to the king, againſt the heir 
and terre-tenants, they may plead, by plea in Latin, equitable matter 

for their diſcharge : as, that the obligation was given upon a contract 

for trees growing upon the land of a perſon attainted, which attainder 
was afterwards reverſed by act of parliament, and the trees were 
never felled. R. 7 Co. 20. | | 65 

And to a bill in equity, any matter may be alleged or pleaded, 
which will be a diſcharge in law, or equity. Hard. 502. 

If the defendant alleges matter in equity for his diſcharge, and the 
8 demurs, it will be ſufficient proof of the allegation, 

Lane, 5 1. 

The defendant ſhall be allowed to defend, by attorney, by the /f. 
5 K. 2. 9. 4 Al. 110. | 
15 os no accountant ſhall be charged before he is ſummoned, 4 Int. 
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354 D E B T. | 
Ulf an accountant obtains his quietus, it is pleadable to every thing 
prior to it; tho' he continues an accountant, and becomes indebted 
to the crown afterwards. Rex v. Wilkinſon, P. 1732, Bunb. 315.) 
And he ſhall be allowed debts due by the king to himſelf. 4 1. 
1 1 O. 
After plea, goods ſeized ſhall be delivered to the defendant upon 


ſureties. Sav. 3. | 
- But in an information for goods, which came to the hands of B., 


and which he converted to his uſe, Not guiliy is no plea; for it de- 
nies the converſion only, and does not anſwer to the account, which 
ought to be ſpecially anſwered. NR, 2 Leo. 34. 

[On bond to export and not re-land, defendant pleaded the ſtatute 
of equity, and that the goods were taken away by force; but not al- 
lowed. Attorney-General v. Paul, in Sc. H. 1718, Bunb. 37.] 


( 14.) Hou the trial ſhall be.] By the ft. 33 H. 8. 39. all trials in 
ſuits, bills, informations, Sc. of iſſues in the court of Exchequer, 
ſhall be made by examination of witneſſes, writings, proofs, and ſuch 
other means as the court ſhall think expedient. Vide 4 Inſt. 110. 
Where iſſue is joined upon a ſuit in the office of pleas, the trial 
ſhall be by a jury. | 
And the trial by jury may be at bar, or by / privs. | 
By the /. 5 R. 2. 16. nothing but two ſhillings ſhall be paid for 
the record and writ of niſ prius. 5 | 
After iſſue upon Eng/:/þ bill, the trial ſhall be by examination of 
witneſſes in court, or by commiſſion, and other proofs. Vide Chancery. 
After iſſue joined in an information of intruſion, to be tried by the 
country, the king may demand that the trial be by record. 4 It. 109. 


(G 15.) How the proceedings ſhall be for a debt aſſigned to the king.} 
So, if a debt be aſſigned to the king, he ſhall have execution againſt 
the body, lands, and goods of the debtor. 4 fl. 115. 

If a debt npon obligation be aſſigned, and the obligor dies, and his 
executor is ſued; he ſhall not plead a judgment to another and no 
aſſets preter. Hard. 25. | | 

So, if an obligation be aſſigned to the king, the execution ſhall 
take all the lands of the debtor; tho' the obligee himſelf could have 
had but a moiety. Hard. 24. Sav. 133. 

So, if a man recovers 500 J. in an action on the cafe againſt B. 
and is afterwards outlawed ; the king ſhall take all the land of B. 
in execution, tho' the plaintiff could have had but a moiety. R. 
2 Cro. 513. 

So, 2 F be indebted to the king, and B. indebted to A., the king 
ſhall have proceſs againſt B. for the debt due by him to A. 8 H. 5. 
4. a. 4 Ini. 111. Mad. 666. 668. 

So, if C. be indebted to B., and D. be indebted to C., the king 
ſhall have proceſs againſt C. or D., and ſo againſt the debtor of his 
debtor in infinitum. : 

So, before a privy ſeal made 12 Jac: and after the death of king 
James, until a rule made 15 Car. 1. the king's debtor might, by Engliſh 
bill in the Exchequer, have an extent againſt the debtor of his debtor. 
Lane, 112. Hard. 403, 4- | 

So, if a ſurety, or a ſtranger, being diſtrained for the king's _ 

| 15 giwe 


D EB T. 8 
gives an obligation for payment; proceſs ſhall go againſt the principal 


debtor, and if it be recovered, the obligation ſhall be re-delivered to 


the ſurety. R. Lane, 91. | 

But if a joint-tenant of goods be indebted to the king, he cannot 
aſſign all the goods to the king; but his part only. Cro. El. 265. 
Vide ante, (G 7, 10.) | 

So, an obligation, recognizance, &c. for performance of covenants, 
to indemnify, or for other cauſe, except for a debt, cannot be aſſign- 
ed to the king. 4 Inſt. 115. Cont. Ow. 46. 2 Leo. gs, 

So, by the ff. 7 Fac. 15. no debt ſhall be aſſigned to the king, 
which was not originally due to his debtor or accountant. | 

So, a moiety, or part of a debt, cannot be aſſigned to the king. 
Ow. 2. 46. 

So, if an extent in aid be procured by the king's debtor, who has 


ſufficient to anſwer to the king, he ſhall refund with coſts upon a 


bill in equity. 1 Ver. 469. 
Pleading in Debt. | 
Vide Pleader, (2 W 1, &c.) 


Debet et Detinet. 
Vide Pleader, (2 W 8.) 


Nil Debet. 
Vice Pleader, (2 V 6.—-2 W 13. 17. 43. 47.) 


| Payment of Debts. | 
Vide Adminiſtration, (C 1, 2.) — Chancery, (3 A 4, c.—-4 W 14.) | 


DEVASTAVIT. 
Vide Adminiſtration, (I 1, &c.) 


— mn 


DEVIS E. 


(A) Deviſe by the Common Law. 


DEVISE is a diſpoſition of a real or perſonal eſtate to take 
effect after the death of the deviſor. Co. L. 111.4. 
By the common law, every perſon might deviſe his goods and 
chattels. : 
Tho' they were chattels real. 1 Rol. 609. J. 5. 
As, a term for years. Bid. | 
4 Fo intereſt which he had as guardian in chivalry, or ſocage. 1 Rol. 
So, emblements upon the land; and this before the „. of Mert. 
20 H. 3. 2. ac it ſeems 2 Inſt. 81. Vide Bien, (G 2.) | 
X A a 2 903 


— 


* * 2 4 - Ms. 1 a * ” q n - *,_ 2 12 2 0 5 * — 4 
D eee e hw Ares 2 5 - g LE 8 3 3 
—. 0 32 . eee e >, 485 | 


356 p EIS x. 


So, by the common law, a man might deviſe the ufe of lands, 


T Leo. 257. Vide Uſes (A). | 
Tho' the uſe was ſuſpended. 1 Leo. 257. Vide Uſes (A). 
So, at common law, by the cuſtom of ſome cities and boroughs, a 


man may deviſe his lands within the ſame city or borough, as chattels. 


Co. L.111. a. | ; 
And by the ſame cuſtom, may deviſe a rent out of land. Co. I. 


111. a. g 
So, if there be a rent in c iſſuing out of ſuch land, it may be de- 
viſed; for the rent follows the nature of the land. Cont. per tao J. 
Dy. 5. 5. A. Dy. 140. 4. Acc. Dy. 5. b. in marg. 1 Kol. 609. J. 20. 
Cro. El. 637. 651. | | 
So, if land deviſable be given to a man for life, remainder to an- 
other in fee, he in remainder may deviſe it. 1 Rol. 609. J. 30. 
So, if land deviſable eſcheats to the king, who grants it to A., the 
grantee may deviſe the whole. R. Dal. 75. 
Though the king grants it to hold by knight-ſervice. R. Mo. 70. 
And therefore, by cuſtom, lands in London, Oxford, &c. may be 
deviſed. Bend. pl. 145. | | | 
, And a cuſtom to deviſe 1s incident to lands of the nature of gavel- 
kind. | FH 
So, a cuſtom will be good, that by a deviſe, without ſaying what 
eſtate, the deviſee ſhall have a fee. R. in. 1. 
By cuſtom, lands were deviſable without writing. Co. L. 111. a. 
f And this cuſtom was not taken away by the f. 32 & 34 H. 8. Co. 
111. 6. | | | 
But now, by the /. 29 Car. 2. 3. no bequeſt of lands deviſable by 
cuſtom is good, unleſs in writing {igned by the devifor, or ſome other 
in his preſence and by his expreſs direction, and atteſted and ſub- 
—2"y in his preſence by three or four credible witneſſes, Vide pyft. 
. ‚ Pp 
A devil of lands deviſable by cuſtom would not be void by the 
ft. Marl. 52 H. 3. 6. upon pretence, that it was by colluſion. 2 1»ff. 


112. 
And by cuſtom, a will of lands in London ought to be inrolled in 


the Huſtingt. Dal. 117. 
And it ought to be proved by citizens. Dal. 117. 8 
And it ſhall be proved before the ordinary, and then before the 
mayor in the huſtings. Cro. Car. 396. 
But lands were not deviſable, if the deviſor had only an eſtate. tail. 


Co. L. 111. a. | 
So, if a man had a fee expeCtant upon an eſtate-tail, the fee was 
not deviſable; fr at common law, it was but a poſlibility, and tho 
the /?. de donis makes it a remainder, the cuſtom does not extend to 
it. 1 Kol. Go. 1.27. Dub. Sti. 409. | 
So, without a cuſtom, no lands or tenements were deviſable by the 


common law, Co. I. 111.6. 1 Rol. G08. J. 45. 


(B) Deviſe by Statute. 
BY the /. 32 H. 8. 1. and 34 C 35 H. 8. 5. all perſons having any 


lands, tenements, rents, or hereditaments, holden in ſocage, and 


thereof ſeiſed in fee, either fole, or in common, or in coparcenary, in 
| poſſe ſſion, 


— 1 


. | ww 


poſſeſſion, reverſion, or remamder, may, by their Jaſt wills and teſta- 
ments in writing, deviſe the ſame to any perſon (not bodies politic) 
at their will and pleaſure, 

And now by the ht. 12 Car. 2. 24. all lands are holden in free and 
common ſocage. 


(C) Teſlament Nuncupative, when good. 


Abb teſtaments are nuncupative, or in writing. Lo. L. 111. 2. 

A nuncupative teſtament is ſuſhcient for goods and chattels 
but not for land, 

And will be good, tho” reduced into writing after the death of the 
teſtator. | 

Yet before the //. 29 Car. 2. 3. it ought to be proved. 


And before probate, was not pleadable againft an adminiſtrator. 


R. Ca. Ch. 192. | ; 1 
But by the /. 29 Car. 2. 3. no nuncupative will ſhall be good, 


which gives above the value of 30 J. unleſs proved by three witneſſes. 


preſent at the making, and that the teſtator, at the time of pro- 
nouncing, bid the perſons preſent, or ſome of them, bear witneſs that 
ſuch was his will, or to that effect. 5 

Nor, unleſs ſuch will was made in the laſt ſickneſs of the teſtator, 
and at his dwelling-houſe, or where he had been reſident ten days 
next beſore; except where he was taken ſick from home, and died 

before his return. . | 

Provided, ſoldiers in actual ſervice, mariners, or ſeamen at ſea, 
may diſpoſe of any perſonal eſtate, as before, 

And, by the ſame ſtatute, no teſtimony ſhall be received to prove a 
nuncupative will fix months after making; unleſs ſuch teſtimony, or 
the ſubſtance of it, was put in writing within ſix days after making 
the ſaid will. | 4 | 

Nor, ſhall any probate of ſuch will paſs the ſeal of the court till 
fourteen days after the teſtator's death expired. , | 

Nor, unleſs proceſs firſt iſſue to call in the widow or next of kin to 
the deceaſed, to conteſt it, if they pleaſe. „ 

By the ,. 4 & 5 (or 4) Ann. 16. witneſſes allowable in trials at law, 
are good witneſſes to prove a nuncupative will, or any thing relating 
to it. 


By the ft. 29 Car. 2. 3. no will in writing of perſonal eſtate, nor 


any clauſe therein, ſhall be repealed or altered by paro/ or will nuncu- 


pative, unleſs the ſame be put in writing in the teſtator's life, and 
afterwards read to him and allowed by him, and proved ſo to be by 
three witneſſes, | | 
But a man having diſpoſed of part of his eſtate by his will in write 
wg, may diſpoſe of the reſidue by a nuncupative codicil. Ray. 334- 
So, if a reſiduary legatee, named by a will in writing, dies in the 
life of the teſtator, whereby the deviſe, as to that, is void; he may 


diſpoſe of it by a nuncupative will, if he does not alter his executor, 


nor any thing elſe. R. Ray. 334. 
Lo, if any thing be inſerted in a will in writing, by covin; for, as 
to that, it is vid. Ray. 334. | 
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(D) Teſtament in Writing. 
(D 1.) What ſhall be. 5 
A WILL in writing is not confined to any certain form. Ch, R. 
195. | 


And therefore, if a man, being out of the kingdom, writes a let. 
ter in which he ſhews how he will diſpoſe of his land; if it be well. 
executed, it is a good will. R. Mo. 177. | | 

[The inſtrument of a will may be eventual, as well as the diſpoſi- 
tion in it; as, if a man ſay, «This is my will, in manner following, 
ce if I die before my return from Ireland,” &c.; and in ſuch caſe, it 
ſhould not be proved. Parſons v. Lane, H. 1748, 1 Veſey, 189. 

1 Wil. 243.] n | 
So, if it be written by way of articles of agreement between A. and 
B., and concludes and be ſealed and delivered as a degd. 1 Mod. 
117. 3 Keb. 310. R. Ca. Ch. 248. 

50, notes or memorandums written from the teſtator's mouth by a 
phyſician or ſcrivener, c. if they are afterwards executed. 

Tho' they were intended to be reduced into form, but are not. 

Tho' they were never read to the teſtator after the writing. X. 
Dy. 72. a. Bend. 61, 1 And. 34. | 

So, if the teſtator declares his will, and wiſhes B. was preſent to 
write it, whereupon B. is ſent for by his wife without other direc- 
tion, and he writes the will in the life of the teſtator from the mouths 
of the witneſſes preſent, but the teſtator was ſenſeleſs before the 
writing was finiſhed. R. Al. 55. 


And it ſhall be good for ſo much as the witneſſes agree in, tho' 
they diſagree as to another part. R. Al. 55. 


90, an indenture, by which he gives legacies and makes executors, 
ſhall be a will. R. Ch. R. 195. | 

So, notes in writing prepared by A., which he declares to be the 
effect of his will, and which he delivers to counſcl with the deeds of 
his eſlate, as inſtructions for his will in form; tho' he dies before 
the wil! drawn by counſel is executed. R. Ch. R. 273. ; 

So, if a will in writing be gnawn in pieces by rats; if by collect- 
ing — the pieces the particular bequeſt can be known, it will be good. 

Al. 2. 5 

And alſo, if it cannot be known to a ſtranger, if the jury finds the 
gnawing to be aſter the death of the teſtator. Al. 2. | 

90, if a will in writing be burnt or deſtroyed after the death of the 
teſtator, it is not avoided. R. Al. 55. 


Otherwiſe, if it was deſtroyed or loſt before his death. R. Al. 2. 


If on the ſame day A. makes his will, and B. executor, and alſo by 
deed between them, A. veſts 4000 J. in B. to pay A. an annuity for 
life, and then to pay 1000 /. a-piece to C. and D., and an annuity of 
100 J. for life to E., the reſidue to B., with proviſo, if 4.'s annuity 
is unpaid, B. to repay the 4000 J. to A., to be laid out in the names 
of A. and B.; the whole is a teſtamentary act, and void againſt cre- 
ditors, by 13 Eliz. Peacock v. Monk, 1. 1748, 1 Veſey, 127. 


D 2. 


(D 2.) What not. | | 


But if a man ſpeaks his will, and another, without his direction or 
privity, reduces it into writing in the lifetime of the teſtator; this is 
not a will in writing. Dy. 72. in marg. R. Al. 54. Cont. 4 Leo. 


104. . | 
Tuo the effect of it be afterwards ſhewn to him, and he does not 
diſallow it. R. Dy. 72. a. in marg. OS 
Tho' he at another time ſends for B. to write his will, but does 
not then give him any directions; but he writes that which he is in- 
formed the teſtator before declared for his will. Al. 54. | 
So, if a man writes his will, but ſays that he will alter it, and dies 
before alteration or any publication ; it ſhall not be his will. R. 
„„ Ss 
[If a man writes thus, © This is my will, in manner following, if 
« I die before my return from Ireland, that my houſe be ſold, and 
« 1000/. given to A.,“ &c. and he returns from [re/and, and lives ſe- 
veral years, the will is void. Parſons v. Lance, H. 1748, 1 Veſey, 
189. 1 Will. 243.) _ | 
So, if a man makes his will, and thereby deviſes to A. and his 
heirs, and afterwards, upon the death of A., ſays to his heir, that he 
Mall have all the land deviſed to A.; without a new publication it is 
not a good deviſe, becauſe it is not in writing. R. Pl. Com. 345. 6. 
So, a letter or other paper cannot be uſed to explain the teitator's 
intent. 1 Sal. 232. | | 
So, if the inſtruction be to give for life, and the deviſe written is 
in fee; it ſhall be void for. the whole. R. per three J. Fenner cont, 
that it ſhall be good for life. Mo. 356. | 
So, if the inſtruction was, to deviſe to A. upen condition, and the 
deviſe be written to A., but before the condition written, the teſtator 
dies; the deviſe ſhall be void. 3 Co. 31.6. | 
80, by the /f. 9 & 10 W. 3. 41. no will of a ſeaman contained in 
the ſame inſtrument with a letter of attorney ſhall be good. 


(D 3.) Codicil, what. 


A Do is that which contains any addition to, or explanation of 
a will. | 

The codicil is part of the will. 

And may be made before, or after the will. 8 

And there may be ſeveral codicils to the ſame will. $ho. 549. 

[A codicil differs from a ſecond will in this, that the latter is a re- 
vocation of the firſt will, but the former is no further a revocation 
172 4 5 in oppoſition to ſome particular diſpolitions of the will. 
I Fel. 1 To . 

A will and codicil are to be read, as being made at the ſame time, 
and incorporated, - }/ orfley v. Craven, B. R. E. 19 Geo. 3. cited 
. A. 201.) | | 


(E 1.) How a Teſtament ſhall be executed, 


AFTER the ,. 32 & 34 H. B. it was ſufficient that a will was put 
in writing by the teſtator, or by another with his privity and 


direction, without any other execution. Dy. 53. ö. 
; Aa 4 8 | Soy 
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So, if notes or inſtructions were taken of the teſtator for his will, 
and it was reduced into form purſuant to ſuch inſtructions in the life 
of the teſtatgr, tho? it was never read or ſhewn to him, it was ſuſh- 
cient, R. Dy. 72. 

If it was publiched, tho? in looſe ſheets. 1 Sid. 315. 

So, if notes were written for the diſpoſition of part of his eſtate, it 

was good for ſo much. Dy. 72. a. in marg. 

But if a diſpoſition for life was written in the lifetime of the teſta- 
tor, but not of the remainder, Ec, it was void for the whole. Dy. 
72. a. in marg. 85 

But now, by the ff. 29 Car. 2. 3. all deviſes of an lands or tene- 
ments ſhall be in writing ſigned by the party ſo Jevidag, or by ſome 
other in his preſence and by his expreſs directions, and ſhall be at- 
teſted and ſubſcribed in the preſence of the deviſor by three or four 
credible witneſſes. 

[The conſtruction of the execution of a will, the ſame in equity as 
at law. 17. jun. 16.] | 

[Witneſſes may atteſt the will ſeparately ; and if teſtator acknow- 

| ledges before each, or ſigns before one, and acknowledges before the 
others, it is good; but bad, if he ſigns it before each, becauſe three 

different executions, and none good within the fat, Per Ld. Hard- 
wicke C. and Wille: C. J. Ibid. 14. 16. Qu. ramen ?] JETS 

[A will giving money originally out of land muſt be executed ac- 
cording: to the ſtatute, as well as a will of land. Brudenel v. Bough- 
ten, H. 1741, 2 Atkyns, 268.) 

[A man may, by way of power, by any writing ſigned by him, be 
enabled to charge land, (though not executed according to the ſtatute, | 
Semb.) bid.) , 

And chereſore, every will, not ſigned i atteſted as the ſtatute 
I's directs, is void. 
| _—_ | Do, every deviſe and bequeſt, not ſo ſi igned and atteſted. 
| As, if a teſtator, after the execution of his will, adds a new clauſe 
or bequeſt, and does not execute his will de novo. 
So, if a man by a will well executed, deviſes to B. and his heirs, 
n and then B. dies, and the teſtator afterwards makes a new publica- 
1 don of his will, and declares that B., ſon and heir of the firſt de- 
vi vitee, (being of the ſame name with his father, and having a legacy 
Lþ by the ſame will,) ſhall take the land which his father would have 
T5 had; it is not a good deviſe to the ſon, for this declaration was not 
lt! in writing. Cont. per three J. in C. B., but judgment was reverſed in 
| N. R. 2 Med. 313. | Fent. 321. 2 Jon 135. Ray. 408. LI Ve.. 
Jan. 12. 
30, if a will be not Gavied by the 4% or by | his direction, it is 
void. 
So, if it be ſigned, and afterwards before witneſſes he declares it to 
de his hand. Dub. per Cowper, Pr. Ch. 185. [K. Ellis v. Smithy 
1 Py. jun. 11.) 
[So, it the teſtator be in a ſtate of inſenſibility when his will is at⸗ 
teſted, although he be corporeally preſent. Right v. Price, B. R. M. 
20 Geo. 3. Dougl. 241.]J 
(If teſtator owns his ſignature to the witneſſes, it is ſufficient, tho 


they did not ſee him ben it. Stonehouſe v. Evelyn, P. 1724, 3 F. . 
2 a ] 
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It js not neceſſary that teſtator ſhould ſign in the preſence of the 
witneſſes ; if he acknowledge his hand to them, though at different 
times, it is ſufficient. Gray/on v. Atkinſon, T. 1752, 2 Veſey, 454-] 

Yet if the teſtator writes his name at the top or ſide of the paper, 
it is ſufficient ; for the ſtatute only requires that it be ſigned, and not 
that it be ſubſcribed. 3 Lev. 87. [I V. jun. 12.] | 


So, if the teſtator writes his will with his own hand, which begins, 
I, A. B., &c. and does not put his name otherwiſe, but it is ſealed, 


and well executed in other reſpects, it is good ; for it ſufhces that it 
was ſigned in the text of the will. R. ger tot. cur. 3 Lev. 1. Per 


Feffreys, Skin. 227. (1 Ye. jun. 12.] 


So, if written with his own hand, tho? it de not ſubſcribed or ſealed 


by him. Per L. Cowper, Pr. Ch. 185. 
So, if it be ſealed by the teſtator, and he daes not write his name 
at all, it is good; for the ſeal is a ſigning. Pex: {oree J. Levinz dub. 
3 Lev. 1. D. per Holt, Sho. 69. Semb. 1 Sid. 302. [Acc. Warneford 


4 Warneferd, P. 13 G. Str. 764. Contra per Parker C. B. Clive B. 


and Smythe B. Smith v. Evans, M. 25 G. 2. 1 Wilfen, 313. 17. 
un. 13. . 128 
: 30. it be ſigned by the teſtator, and afterwards atteſted by wit- 
neſſes, though the teſtator did not ſign it in their preſence. Adin. per 
Trevor C. J. Peate v. Ougly, (Com. 197.) D. per Dolben, Sho. Gg. 
Adm. per C. B. P. 11 Ann. inter Ld. Nappier and Sir Theophilus Naf= 
fuer. Semb. Skin. 227. [I Ve. jun, 12.] Is 
| So, if a will for land is not atteſted and ſubſcribed by three wit- 
neſſes in the preſence of the deviſor, it is void. Eg. Ca. 130. 

[If a will is executed before two witneſſes, and then teſtator ſays 
it is his will, in preſence of a third whom he deſires to atteſt it, 
this is not good, unleſs teſtator had reſealed it. Semb. Gryle v. Gryle, 
H. 1741, 2 Athyns, 176.] 

[If teſtator executes in the preſence of two, who atteſt, and ſome 
years after goes over his name with a pen in the preſence of a third, 
who atteſts, the other two not preſent; it is a good execution. Jones 
v. Lake, H. 1742, B. R. 2 Atkyns, 176. N.] 


LE 


And, therefore, if a deviſe be by a will ſubſcribed by two witneſſes, 
and aſterwards a codicil is made, which confirms all the deviſes in the 


will, and is ſubſcribed by two witneſſes, one of which was not a 
witneſs to the will, the deviſe is void: for all the three witneſſes 
ought to atteſt the execution of the will by which the deviſe was made. 
K. per tot. cur. in B. R. Hil 1 & 2 V. & MH. inter Lee and Libs. 
Sho, 69. 88. 3 Med. 262. Carth 35. 

90, if a will was executed in the preſence of three witneſſes, one of 
Which was a deviſee, and therefore it was afterwards executed de novo 
in the preſence of two others; the deviſe is void, if the firſt execution 


was not ſufficient. Per Powel inter ex dimifſ. Went. Dilke and 


, K. Carth. 514. Vide infra. | 
So, if a will be executed without witneſſes, and afterwards a codi- 


cil is executed in preſence of three witneſſes, the will without wit- 


neſſes ſhall not be good. R. 2 Ver. 598. 8 
So, if a will be executed and atteſted by three witneſſes, and aſter- 
wards revoked by a feoffment, and after that the teſtator republiſhes 


his will in the preſence of one or two witneſſes, it is not good. ©, - 


Stu. 277. 
5 80, 
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So, if a will be ſubſcribed by three witneſſes together in a room 
where the teſtator cannot ſee them, it is void; for it ought to be at- 
teſted in the preſence of the teſtator. R. P. 2 W. M. inter Edle- 
fon and Speak. Sho. 89. Carth. 80. 
| But, if the witneſſes ſubſcribe within the teſtator's view, it is ſuf. 
cient, tho” it be not in the fame room. R. Carth. 81, : 

Or, where the teſtator may ſee, though he does not. R. Sal. 


688. 


[The atteſtation need not ſtate that the witneſſes ſubſcribed their 
names in the preſence of the teitator. Brice v. Smith, C. P. E. 
10 Geo. 2. Villes, I.] | 

[Though the atteſtation expreſſes only, that the will was executed 
in the preſence of the witneſſes, without faying that they ſigned in 
the preſence of deviſor, yet it may be a. good execution. Croft v. 
Pawlett, P. 12 G. 2. Str. 1109.] 

Or, if the will was executed before the ſtatute, tho' the teſtator 
died after. Dub. Pr. Ch. 77. 

So, if a will be ſubſcribed by three witneſſes, of which one is a 
deviſee, it is void as to the deviſe to him; for there are not three 
credible witneſſes to it. R. per B. R. T. 10 V. 3. inter Jennings 
and Hillier. (Com. go. 94.) Per Powel, T. 10 Ann. inter —— 
dimiſſ. ex Went. Dilke and 
IA ſubſcribing witneſs, who has a legacy to himſelf, another to his 

wife, and an annuity out of lands to his wife, is not a good witneſs, 
Anſtey v. Dovuſing, P. 19 G. 2. Str. 1253.) | 

[If a witneſs is alleged to have been a creditor for a bill of fees and 
diſburſements, and it appears on reference, that he is not fo at the 
time of a ſecond examination, and it does not poſitively appear he 
was ſo at the time of atteſtation, the eourt will not make a minute 
inquiry into it. Price v. Lloyd, T. 1750, 1 Veſey, 503. T. 1751, 

2 Veſey, 374. | 

[A. makes his will atteſted by three diſintereſted perſons, and gives 
B., C., and D. legacies ; by a ſubſequent will he gives them the ſame 
Jegacies, and they are the ſubſcribing witneſſes; they releaſe two 
days after his death; they are good witneſſes. Earl of Ailebury's Caſe, 
M. 1748, cited by Ld. Mansfield in Wyndham v. Charwynd, M. 31 G. 2. 
18. #6. 414-3] © | 

[A charge on land to pay debts, does not incapacitate ſubſcribing 
witneſſes who are creditors, even though they want and claim the 
benefit of it. Wyndham v. Chetwynd, M. 31 G. 2. 1 B. M. 414.) 

[An objeCtion to a witneſs, of benefit at the time of ſubſcribing, may 
be taken off by his being diſintereſted at or after the death. Thus pre- 
ſumption of bias from a legacy is taken off by a releaſe. Bid. 

[A deviſee under a void devife being a ſubſcribing witneſs, may, by 
his ſubſcription, authenticate the reſt of the will; for ſuch will is 
only void guoad the deviſe to the witneſs. 41bid.] 

[By ff. 25 G. 2. c. 6. a deviſee of a beneficial deviſe (except charges 
on lands for payment of debts) atteſting the will; ſuch deviſe only 
ſhall be void, and ſuch perſon a good witneſs.]J 

[If a will charges lands with payment of debts, creditor, whoſe 
debt is ſo charged, is a good witneſs.) 

[Legatee who has been paid, has accepted, releaſed, or refuſed 
upon tender, is a good witneſs; if he refuſes, he is barred ; if he 
accepts, he ſhall retain, though the will is void. Legatee 


4 


atteſting will before 1752, and dying before he received, 
releaſed, or refuſcd, ſhall be deemed legal witneſs; but his credit 
ſhall be left to the court. | e | | 
[Deviſee, whoſe deviſe is made void, or who refuſes, &c, and is 
examined, ſhall take no benefit on any pretence.] | 
[This act extends not to heirs at law, or deviſees under former will, 
in poſſeſſion for two years before May 1751, or to will conteſted at 
law by them before that time ; but a poſſeſhon conſiſtent with a will, 
or where the eſtate deſcended till an executory deviſe, is not ſuch 
poſſeſhon.] | 
Thts act extends to America.] : 


ut, if one denies his hand, or is not a credible perſon, if it be 


found by other evidence to be well executed, it will be good. R. Skin. 

413. | . 

One who has been convicted of petit larceny, and whipt for it, is 
not a competent witneſs within 29 C. 2. It is the crime, not the 
puniſhment, that creates the infamy, and takes away the competency. 
Pendock v. Mackender, H. 28 G. 2. 2 Wilſ. 18. Barnes, 467.] 

So, if it be ſubſcribed by three witneſſes, who ſeverally ſubſcribe 
in the pr-ſence of the teſtator, but not together, it will be good. R. 
2 Ca. Ch. 109. Cont. per Holt; but Dolben acc. Vide Carth. 37. R. 
acc. Eg. Ca. 263. oh | | | | 

Or, if one witneſs ſubſcribes in one ſheet of paper in which the will 
is written, and the others to another ſheet. Per Dolben, Carth. 37. 

So, if it be publiſhed before three witneſſes at ſeveral times, who 
all atteſt in his preſence. R. Pr. Ch. 185. 


Or, all the witneſſes ſubſcribe to a paper in which the will is in- 


cloſed. D. Carth. 37. 

[If a will is on two ſheets of paper, and teſtator ſhews the laſt to 
the witneſſes, but they do not ſee the firſt; if the firſt was in the 
room, it is a good execution if it was not in the room, it is not good. 
Bond v. Seawell, M. 6 G. 3. 3B. M. 1773.1 | 

So, a deviſe of copyhold without three witneſſes will be good : for 
it paſſes by the ſurrender. , R. 2 Ver. 598. [2 Ath. 37.] | 

[So, a cęſtuy que truſt may paſs the truſt of copyhold lands by a 
will without wineſſes, as if he had the legal eſtate in him. 2 Atk. 38. 

[Where a teſtator refers expreſsly to a paper already written, an 
8 it ſufficiently, it is as if incorporated in the will. 2 Yef. jun. 
228. | 


[If land is charged with legacies by a proper deviſe, the legacies 


may be given, altered, or revoked by a ſubſequent will unatteſted. 
Wyndham v. Chetwynd, M. 31 G. 2. 1 B. M. 414. 423.] 

[The rule has not been extended to the caſe of a primary charge 
on land; but only to a charge in aid of perſonalty, from the fluctu- 
1 of which it is neceſſarily uncertain. 2 Jg. jun. 236, 

S- | 
[Witneſs to a will not intereſted at the execution, or at the teſtator's 
death, is competent, tho” intereſted at his examination. Brograve v. 
Winder, 2 Veſ. jun. 636.] 


(E 2.) Publication of a Will. 
(E z.) What ſtall be.] If a man ſeals and delivers his will in the 


preſence 
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preſence of witneſſes; this amounts to a publication, tho“ the wit. 
neſſes know not any thing i in it. 
So, before the far. 29 C. 2. if he had wrote with his own hand, 
fealed, and delivered, and publiſhed as laſt will in the preſence of, tho' no 
witneſs ſubſcribed it. (Vide Peate and Ougly, Com. 199.) | 
So, now, if it be written, publiſhed as lf? will, & . and the witneſſes 
ſubſcribe it in his preſence, tho he did not ſay to them that it was 
his will, and they ſaw nothing of it. Adm. per Trevor C. J. Peate 
and Ough. (Com. 197.) | 
So, if a man executes and delivers his will de novo, this amounts to 


2 republication. 


So, if he delivers it de novo, and ſays that it ſhall be his will 1 Rl _ 


618. J. 12. Off. Ex”. 35. 
So, if upon his bed in extremis a man, having ſeveral wills, be 


deſired to deliver to another that which he will have to ſtand, and 
both are put into his hand, and he delivers the former; this will be 
2 new publication of it. Of. Exr. 36. 

So, if a man makes a feotfment to the uſe of his will; : tho? this be 
a revocation of the will, yet 8 amounts to a new publication of it. R. 
1 Rol. 617. J. 42. 

So, if a man adds FER ESR and interlines a legacy with his own 
hand; this amounts to a new publication. Dub. 1 Rol. 617. J. 50. 
Dub. Mo. 429. D. Off. Exr. 35. 

So, if a man makes a codicil and annexes it to his will; this 
amounts to a new publication. R. 1 Rol. 618. J. 25. Mo. 404. 
Cro. El. 493. Off. Ex. 35. 

If he ſays, that his 2vill lies in a box in his fludy. 2 Ver. 209. 

But, it does not amount to a new publication, if the codicil is not 
annexed to the will tho' both lie upon the table when the codicil is 


. and they are laid up together. Eg. Ca. 116. 


(E 3.) When a new publication is neceſary. J If a man makes a will 
when he hd, not a capacity to make it, and afterwards the incapacity 
1s removed, yet the will is not good without a new publication; as, 
if an infant makes a will, he ought to make a new publication after 
his full age. R. 1 Sid. 162. Vide pot. (H 2. -M). 

If a man makes his will before the . 27 H. 8. 10. of uſer, he ought 
to have made a new publication after the %. 32 H. 8 1. Dy. 143. 


1 Rol. 617. J. 35. 
If a man after his will makes an alienation, or tow any other act, 


which amounts to a revocation; the land deviſed does not paſs without 
a new publication. 1 Rol. 617. /. 30. 

So, if a man deviſes all his lands in B., land afterwards purchaſed 
does not paſs without a new publication. R. Pl. Com. 344- a. (Coup. 

o. 305.) 

1805 if a man deviſe all his real and perſonal eſtate, and aſter- 
wards article to purchaſe land, and then die; the heir at law is en- 
titled to this eſtate as not paſſing by the will; otherwiſe had the articles 
for the purchaſe of the eſtate been before the will, for then the cſtate 
would have paſſed. 2 P. W. 629.] | 

[But perſonal eſtate purchaſed afterwards ſhall paſs without a re- 
publication. 1 P. V. 575.] 

So, if a deviſe be to B. and his heirs, and B, gies in the life of the 
teſtator; his heir cannot take without a new publication. Or, 


x % 
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Or, to B., and the heirs of his body. Yide po. (K)) 
But if he deviſes to his eldeſt ſon and the heirs of his body, and 
afterwards to his 2d and 3d ſon, &c. and the eldeſt dies in the life of 
his father, having iſſue; the iſſue takes without a new publication. 
Per Poph. Cro. El. 424. Adm. 4 Mod. 283, 7 


(E 4.) When it ſball be ſufficient.) If a man deviſes all his lands in 
A. and afterwards purchaſes other lands there; if he makes a new 
publication of his will, and uſes words which ſhew his intent that the 
lands newly purchaſed ſhall paſs by it, it is ſufficient to paſs them; 
for the words in the will were apt for that purpoſe. R. Cro. El. 493. 
2 Fon. 136. Pl. Com. 344. 4 7 | x: 

So, if he ſays nothing at the time of the new publication, but before 
upon another oceaſion fays, that he intends the land newly purchaſed 
for his executor, (who was the deviſe of all his lands in A.,) it is ſuf- 
ficient. R. Cro. Bl. 493. Mo. 404. '1 Kol. 618. J. 20. Dy. 143. in 
Marg. a ; | : 

80, if after tbe new purchaſe he newly executes his will, without 
more. Dub. 1 Rol. 618. J. 12. | 

Or, executes and annexes to his will a codicil. as to goods; for 
this ſhews his intent, that his will at that time ſhall ſtand. Per 
Fenner, but the other F. dub. Gro, El. 493. K. cont. 2 Ver. 625. 722. 
Vide poſt. (E 5.) | % | 

[A codicil indorſed and duly atteſted, making additional charge, 
and confirming the will, is a republication. Potter v. Potter, P. 
1750, 1 Veſey, 437. 442.) 1 1 

(So, though it is on a ſeparate paper and not annexed, revoking 
part and confirming the reſt. 1bid.] | 
1 it contains a general clauſe of confirmation of the will. 

Daring a codicil to be taken as part of a will, differs not from an 
actual confirmation. Semb. And, therefore, every codicil will do, 
for it is a further part of a will, whether ſaid ſo or not. Semb. Ib:id.] 
Ulf after a will of lands, there are articles for a purchaſe at a 

future time, and before that time a codicil is made relating to real 
eſtate, theſe lands purchaſed paſs by the will. Semb. 494.) 

[If a man writes his will of real and perſonal, on a ſheet of paper 
and ſigns it, without witneſſes; and two years after writes a codicil 
on the ſame paper relating only to perſonal, but deelaring it is not to 
annul any of the former part, and ſubſcribes it in preſence of three 
witneſſes, and taking the paper in his hand, declares it to be his will 
before them, and deſires them to atteſt, which they do; the whole is 
A BY will within the ſtatute. Carleton v. Griffin, P. 31G. 1 B. A. 
549. | 

So, if he deviſes to Robert his ſon lands in A., who dies, having a 
fon and heir named Robert, and the teſtator by paro/ makes a republi- 
cation and ſays, my grand/2n Robert ſhall have the land in A.; it is ſuf« 
| hicient to paſs thoſe lands to the grandſon. Robert: for a deviſe to a ſon 
is ſufficient to give to a grandſon, if there be not a ſon of the name. 
N. per three J. Scroggs cont.; and that judgment was reverſed per Scrogge 
and others, as it ſeems, 2 Lev. 243. (Vide 1 Vent. 341. Ray. 408. 
2 Jen. 135. Pol. 546.) . 

(If a will has been revoked only by implication, as by a change in the 

| 0 | RY teſtator's 
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teſtator's circumſtances ; it may be republiſhed by reference to it in 
an inſtrument atteſted according to the ſtatute of frauds. * Doug. 31 
— 40.1 | . 8 
[So, if it be revoled by a ſubſequent will, but not cancelled, it will 
be. eſtabliſhed by a cancellation of the ſecond will, 4 Bur. 2512.] 


(E 5.) When not.] But a new publication for another purpoſe is 
not ſufficient; as, if a teſtator, after a new purchaſe, annexes a co- 
dicil for legacies ; this is not ſufficient to paſs the land, without words 
for ſuch purpoſe. | | 

Or, if he inſerts a legacy and executor with his own hand. Dub. 
I Rol. 617. J. 50. Per Poph. 1 Rol. 618. J. 10. | 

If he annexes a codicil concerning perſonal eſtate, it ſhall not be a 
republication as to lands deviſed by his will. R. 2 Ver. 722. [I Veſey, 


492. 6 n | 
8 if it be not annexed to the will, tho' depoſited with it in the 
fame place. R. Pr. Ch. 441. 452. 2 Per. 722, Eg. Ca. 116. 

[A. by will deviſed al! his freehold and copyhold, & c. in truſt for 
certain purpoſes, and afterwards purchaſed new lands, and then made 
a codicil, whereby, after reciting that he had deviſed all his freehold 
and copyhold to the truſtees named, he revoked the ſame ſo far as 
related to two of the truſtees named, and deviſed his ſaid lands, &c. 
to the other truſtees upon the ſame truſts; and concluded with de- 
claring the codicil to be part of his will. It was holden that ſuch a 
republication of the will would not paſs the after-purchaſed lands. 
Strathmore v. Bowes, B. R. H. 38 Geo. 3. 7 T. K. 482.) | 

So, a new publication, with words declaring his intent, is not ſuffi- 
cient, if the words in the will are not apt for it: as, if a man deviſes 
to A. and the heirs of his body, and A. dies, and afterwards the 
teſtator ſays, that the ſon of A. ſhall have it; the ſon ſhall not take: 
for he is named only by way of limitation, and a new publication is, 
as it were, a new deviſe. Dub. Cro. El. 423. R. 1 Vent. 341. Ray. 
408. 2 Jon. 135. 1 Mod. 267. 2 Mod. 313. Pol. 546. R. Pl. 
Com. 345. 6. | | | 25 

[The rule, that after- purchaſed lands do not paſs by a deviſe, does 
not ariſe from the word © having,” in the ſtatute of wills; but from 
the difference between the Roman teſtament, or wills of perſonal 
eſtates, and a deviſe by the law of England ; which is an appoint- 
ment of the perſon to take the ſpecific eſtate in nature of a convey- 
ance, tho' fluctuating till death. Brydges v. Ducheſs of Chandos, 
2 Veſ. jun. 427-] | 4 | 


(F) Revocation. 45 
(F 1.) What ſhall be. 


A Teſtament is ambulatory and revocable till the death of the 
teſtator. Ca. L. 112. b. [2 Atk. 167.] | : 
[There are virtual as well as expreſs revocations, ſince the making 
of the ſtatute as well as before; as, by extinguiſhing or deſtroying the 
thing deviſed. 2 All. 272.] . | SR 
[The execution of a ſecond will is a revocation of the firſt ; and 
cancelling the ſecond afterwards, does not ſet up the firſt again. £* 
parte Hellier, P. 1754, 3 Athyns, 798. Vide Cowp. 49-] [Will 


[Will Ggned, and afterwards declared by teſtator to be his will be- 
fore three witneſſes, a ſufficient revocation within the ſixth ſection of 
the ſtatute of frauds. Ellis v. Smith, 1 Veſ. fun. 11.] | 
| [Will deviſing lands to him at law, void as to him, but if executed 
according to the ſtatute, it is a good revocation of a former will. 
1 Ve. jun. 17.] ; N 3 

[But a ſecond will is no revocation of the firſt, unleſs it be incon- 
ſiſtent with the firſt. 3 Mod. 203. Comb. 90. 2 Salk. 592. 1 Show. 


$37+] 


So, if a ſeoffment or recovery be to the intent to perform his will ; 
the uſes are revocable during his life. R. Dy. 314. 6. Per two J. 


Mont. cont. Hob. 349. tho? the uſes are declared by a deed. | 

And therefore, if a teſtator, after his will executed, makes a feoff- 
ment to the uſe of another; this will be a revocation. 

Tho' he afterwards re-purchaſes the ſame land. 1 Rol. 616. J. 15. 
cont. per Welſh. Dy. 143. b. in marg. EN | 
- Tho! the feoffment be to the uſe of himſelf in fee. 1 Rol. 615. 
J. 50. [2 Atkyns, 273.] ie : 

Or, to the uſe of himſelf for life, and afterwards to his wife for 
life, and afterwards to his right heirs. 1 Rol. 616. J. 5. 50. ; 

So, if the feoffment be to the uſe of his will. 1 Ro/. 614. J. 32. 
[2 Atkyns, 598.] 05 | 

So, if he had made it before his will before the ff. 27 H. 8. and 
then the ſtatute executes the poſſeſſion to the uſe; this will be a re- 
yocation. Cont. 1 Rol. 616. I. 10. Acc. 1 Rol. 616. J. 20. 

So, if tenant in tail deviſes, and afterwards ſuffers a recovery to 
the uſe of himſelf ; it is a revocation. R. 3 Lev. 108. (Marwood. 
v. Turner, H. 1732, 3 P. V. 163.) | = „ 

[If the tenant in a common recovery does not plead non- tenure, he 
gains a new eſtate, though the limitations are to the old uſes, and it 
is a revocation of his will. Bennet v. Vade, T. 1742, 2 Atkyns, 324.1 

[So, if a man, ſeiſed in fee of an eſtate, deviſe it, and afterwards, 
by deed, take an eſtate for life, and to a ſon when born, and the heirs 
of his body, without any truſtees to preſerve, Sc.; this is a revoca- 
tion of the will. Di#. 3 Athkyns, 749. 

[And the ſame conveyance which would be a revocation of a de- 
viſe of a legal, will be equally a revocation of an equitable eſtate. 
Id. 749. 2 Atkyns, 598.] | 

[And, where a man has an equitable intereſt in fee, in an eſtate, 
and deviſes it, and makes a ſubſequent .coveyance of the legal eſtate 
to the ſame uſes ; this is a revocation. Di#. cont. per Lord — 
3 Atkyns, 749. but ruled acc. per eundem, 3 Atkyns, 764.] 

Therefore, if by articles previous to marriage between A. and B., 
on A. s undertaking to do acts for B.'s benefit, ſhe covenant to ſuffer 
recovery of her lands to him and his heirs; A. makes his will, and 
deviſes the lands to C.; but not having performed the acts he had 
undertaken, comes to new agreement, that he ſhall not take infanter 
in fee, but ſubject to appointment of A. and B., and in default to C. 

and his heirs ; recovery ſuffered to theſe uſes, A. dies, leaving his 
wife without appointment or revoking his will; the recovery and de- 
claration of the uſes is a revocation, Parſons v. Freeman, M. 1751, 
3 Attyns, 741. 1 Wilſ. 308) ]! | 

[LA. by his will deviſed lands to B., and afterwards upon his mar- 
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d them by leaſe and releaſe to truſtees to other ues; 
with hows uſual limitations in marriage-ſettlements, and the court 
ſeemed to hold it to be a revocation of the will. Goodtitle v. Otavay, 
C.P..E. 35 Goo. 3- 2 2 BL £26 

Parol evidence was held to be inadmiſſble to ſhew that A. meant 
his will to remain in force unrevoked by the ſubſequent conveyance. 
Did. 

b court of B. R. held that the conveyance to truſtees, in this 
caſe, was a revocation of the will. B. R. MH. 38 Geo. 3. 7 T. R. 
2 REO of wills are ſubject to the "IP rules at law, and in 
equity. Articles to ſettle eſtates of the huſband ſubject to certain 
uſes and truſts, on the firſt and other ſons in tail- male; remainder . 
to the huſband in fee: the huſband confirming the articles deviſed 
the ſame eſtates, in caſe he ſhould die without iſſue male, or on 
failure of iſſue male in the life of his wife; and by a ſubſequent ſet- 
tlement in performance of the articles conveyed to truſtees, and their 
heirs, (after certain uſes and truſts,) to the uſe of the firft and othet 
fons in tail-male; remainder to himſelf in fee: the whole fee being 
conveyed, and ſome of the purpoſes being inconſiſtent with the wil! 
and the articles; the will held to be revoked as to the ſettled eſtates. 
Brydges v. Ducheſs of Chandos, 2 Veſ. jun. 417. 

Ulf lands deviſed are conveyed for a partial purpoſe, as a mortgage, 
or payment of debts, it is a revocation pro tanto only. Bid. 

[Tenant for life with remainder to truſtees to preſerve, &c. re- 
mainder to himſelf in ſee, makes his will, and then ſuffers recovery 
to the uſe of himſelf in fee, it is a revocation. Darley v. Darley, 7 


7 G. 3. in C. B. on a caſe from Chancery, 3 Wilſ. 6.) 


So, if the deviſor, after his will, makes any conveyance of the 
land, it will be a revocation. 2 Ca. Ch. 116. [2 Athyns, 272.] . 

{The eſtates deviſed under the will muſt remain unaltered till the 
teſtator's death, for any alteration, of new- modelling, makes it a dif- 
ferent eſtate, and occaſions a different conſtruction at law. 3 Athyns, 
798-] 

[A deviſe of leaſehold eſtate i is revoked by furrender and renewal 
after the will executed. 1 Brown. Ch. Rep. 261.] 

[As, if A. deviſes all his real eſtate to B. and afterwards (though 
the ſame day) by indenture grants to truſtees an advowſon in truſt, 
on the firſt avoidance to preſent the ſon of C.; but if then, or on any 
future vacancy, he have no ſon living, or ſuch ſon neglect to accept, 
then the truſtees to ſtand ſeiſed in truſt for A. and his heirs, and on 
requeſt ſhall convey to them, and in the ſame caſe, ſhall preſent ſuch 
clerk as 4. or his heirs ſhall nominate, and in default, whom chey 
think meet; the will (as to the advowſon) is revoked by this deed, 
and it goes to the heir of A. Sparrow v. Hardcaſtle, P. 1754, 
3 Atkyns, 798. 7 T. R. 416. n. (a).] i 

[So, if a man be poſſeſſed of a leaſehold or freehold eſtate and de- 
viſe it, and afterwards purchaſe the reverſion in fee; this is a revoca- 
tion of the will, as far as it extends to this deviſe. 2 Arkyns, 425-] 
So, if a man covenants to levy a fine, and afterwards levies the 
fine : tho' he makes his will between the time of the covenant and 
the fine levied, it will be a revocation. 1 Rol. 514. J. 40. 


So, if he.covenants to make a feoffment, a makes a feoffment 
Wi 


* 


with livery, but by ſome defect in the livery the feoffment is yoid; 
et it will be a revocation. R. 1 Rol. G15. l. 25. 3 
[A deed intended to operate as an appointment of uſes, but inſuffi⸗ 


tient for that purpoſe, will have the effect of revoking a will, if ſuck 
appear to be the party's intention. Shove v. Pincle, EB. KR. H. 


33 Geo. 3. 5 T. R. 124-] 


Partition is no revocation of a deviſe; otherwiſe, if the objeck 


extends farther; though merely to a power of appointment. 2 , 
jun. 429.) ES | 


[Legal eſtate taken aſter a deviſe of the equitable eſtate : that is n 


revocation. Bid. | 5 . : 
[Recovery aſter a deviſe, tho“ without intention to revoke, is a 
revocation. bid. 430. 599. | 
IA covenant may be a revocatiani of a will. Lid. 436.1 : 
[By marriage articles the huſband covenanted to convey to the uſe 
of himſelf for life, remainder in truſt to ſecure an annuity to his wife 
for life, in bar of dower; remainder to truſtees for years to 'raiſe 
portions, remairider to the ſons and daughters ſucceſſively in tail, re- 


mainder to his own right heirs; afterwards he deviſed on condition | 


that he ſhould leaye no iſſue; and ſubſequent to the will, in purſuance 


of the articles, he conveyed to truſtees and their heirs to the ufes and 


truſts of the articles. The will held by M. R. not to be revoked. 
IWilliams v. Owen, 2 Feſ. jun. 595. Vide Kenyon v. Sutton, cited 
ibid. 601.] | 

[Articles to ſell a deviſed eſtate ate a revocation in equity, but not 

at law. Jvid. Gol.) 
So, if he deviſcs 4 reverſion, and afterwards grants the reverſion 
by deed, but the grant is void for want of attornment yet it will be 
a revocation, for he has fully ſhewn his intent to tevoke. Per teu 
J. 1 Kol. 615, I. 30. [3 Ailyns, 803.] 

So, if he deviſcs land, and afterwards ſells by bargain and ſale, 

and acknowledges it in order to be inrolled, but it is never inrolled. 
Per 7 1 Rol. G15. I. 40. [3 Alkyns, 803.] 
- Do, if he makes a charter of feoftment for the whole, and livery 
only for part; it will be a revocation for the whole. R. Mo. 429. 
So, if he deviſes, and afterwards, in conſideration of an intended 
marriage, makes a ſettlement by leaſe and releaſe; it will be a revo- 
cation, tho' the marriage does not take effect. R. Ca. Parl. 157. 

[And tho' ſuch marriage never was intended. 3 Atlyns, 803.] 


Io, if a' man ſeiſed in fee, thinking he had an eſtate-tail only, 


ſulfers a recovery to confirm his former will, yet it is a revocation 
of it. 1bid. 804.) 


So, if a man deviſes land, and afterwards deviſes the ſame land to 


another; tho' the ſecond deviſe is void for the incapacity of the de- 

viſee. R. 1 Rel. 614. J. 45. 50. __ OR 
Or, deviſes to another by parol. Per Poph. 1 Rol. 615. J. 42. 
ide infra. | | 

So, if he deviſes to A. in fee, and afterwards leaſes to A. for years, 

to commence after his death; for it is inconſiſtent. R. 2 Cre. 49. 


Tho” the leaſe be delivered to a ſtranger, without the privity of 
A. R. 2 Cre. 49. ; 


So, if he deviſes a leaſe per auter vie, and afterwards renews the 


leaſe. Dub. 2 Ver. 209. 
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If one ſeiſed of a leaſe for lives, deviſes it, and then ſurrenders it, 
and takes a new leaſe to him and his heirs for three lives, it is a re- 
vocation of the will. Marwocd v. Turner, H. 1732, 3 P. W. 162. 

{But not in the caſe of a leaſe for years. Bid. 
| If a man deviſes a college-leaſe, and afterwards ſurrenders it, and 

renews, it is a revocation. Abney v. Miller, T. 1743, 2 Athyns, 593.] 

If A. ſeiſed of lands, and poſſeſſed of a leaſe of tythes, deviſes all 
her land and tythes, and afterwards ſurrenders leafe, and takes a 
new one; the tythes do not paſs without republication. of will, 
Rudſtone v. Anderſon, T. 1752, 2 Veſey, 418.] 

S0, if a man deviſes, but is aſterwards diſſciſed, and does not re- 

enter before his death; it will be a revocation. 1 Rol. 616. J. 25. 

So, if a man deviſes land to one, and by the ſame will afterwards 
gives an eſtate, inconſiſtent with the firſt, to another; this will be a 
revocation. (o. L. 112. 6. 

[So, if by will a man charge lands with a portion for his daughter, 
and afterwards in his lifetime give her that portion, this is a revo- 
cation of the charge. 2 Atkyns, 273.] 

So, if a woman makes a will, and afterwards marries with the de- 
viſee, and dies; it will be a revocation. R. 4 Co. 61. 

So, if a man by parol fays, I revoke my will, and deſires the wit- 
neſſes preſent to witnels it, and adds, that he will alter it when he 
comes to D. It will be a revocation, tho' he dies before he comes to D. 
R. Dy. 310.6. 1 Rol. 614. 1.30. Per Rol. St. 343. 418. Vide poſt. (F 2.) 

So, if the teſtator ſays, animo tęſtandi, A. (who was his heir at law) 
ſhall be my heir. Per cur. 1 Sid. 73. | | 

So, if he ſays, I do revoke, and deſires thofe preſent to witneſs it, 
without more. 2 Cre. 497. 5 | 

Or, my will ſhall not ftand : for tho' the words are in the future 
tenſe, they ſhew a preſent reſolution. R. Cre, El. 306. Ow. 76. 
All theſe were caſes at common law. Vide pol. (F 2.) 

So, if a man makes a will, and deviſes his perſonal eſtate to A. 
and afterwards marries, and has ſeveral children, and dies a long time 
aſter the will made; it ſhall be preſumed a revocation by the altera- 

tion of his circumſtances. R. Sal. 592. Vide poſt. (F 2.) 

If he deviſes his real and perſonal eſtate to his brother, and makes 
him executcr, and afterwards marries, and by a codicit makes his 
wife executrix ; ſhe ſhall have the perſonal eſtate, for it was intended 
for the brother only as he was executor, 1 Ver. 23. [Vide 1 Ve. 
189. 1 Will. 243.] TEN 5 

If he deviſes his lands to charitable uſes, and afterwards deviſes the 
ſame eſtate to others to ſuch uſes as he ſhall afterwards declare, and 
dies before > declaration of the uſes; the ſubſequent will ſhall be 
a revocation, tho' no eſtate paſſes thereby, the uſes not being declared. 
Ha. Ca. 8. (2d Part of 2 Mod. Ca.) | 
o, an incomplete act, and void at law, may be a revocation. 
3 Ayu, 73+] | | | Fi a 

[As, if a man by will give all his real and perfonal eſtate to his 
brother, and make him executor, and afterwards by deed- poll grant 
to his wiſe all his ſubſtance that he has or hereafter may have, it is a 
revocation of the will, though it cannot take effect as a grant to the 
wife; but the perſonal eſtate muſt be diſtributed. Beard v. Beard, 


P. 1744, 3 Athyns, 72+] 
oo 7* 5 | So, 
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80, though a ſecond will be not executed according to the ſtatute 
of frauds, yet it will be a revocation, if, otherwiſe, it would have 
been ſo. 2 Atl. 268. | | | 
So, if he deviſes a real eſtate to a ſtranger, and aftetwards marries 
and has iſſue; it will be a revocation as to the real as well as the 
perſonal eſtate. R. Eq. Ca. Abr. 413. ; - 
But if the deviſe was to a ſtranger; whom he afterwards marries, 
and the diſpoſition appears reaſonable, Chancery will eſtabliſh it. R. 
T. 1702, Eg. Ca. Abr. 413. | | : 7; 
[A revocation of ma charged on land muſt be in the ſame 
manner as a revocation of a deviſe of land. Brudenel v. Boughton, 
H. 1741, 2 Atkyns, 268. 272.] | | | bY 
{In all caſes where a man gives a perſotial legacy charged on land, 
and the will is revoked, the legacies ate gone; for whete the land is 
meant only as a collateral ſecurity, if the thing ſecured be taken away, 
the ſecurity itſclf cannot ſubſiſt. 2 Att. 273. 1 
Where the ſame thing is deſcribed generally, and given to two 
different perſons in the former and latter part of a will, the better 
opinion ſeems to be that the latter words revoke the former. 2 Ati. 
: wo eſtator deviſed all his real eſtate to his ſiſter for life; remainder 
to her children, as ſhe ſhould appoint ; for want of appointment, to all 
her children and their heirs, as tenants in common. His ſiſter 
having two daughters, by a codicil, declared to be a codicil to his 
will, not then at hand, he gave one of them an annuity, arid directing 
his annuities to be paid out of his 3 per cent. ſtock, he charged them 
on his real eſtate, in caſe of a deficiency ; and direCting the reſidue 
of his perſonal eſtate to be inveſted in freehold lands and heredita- 
ments, he recommended to his ſiſter to ſettle and convey, or join 
with her huſband in ſettling and conveying all his eſtates and pro- 


bderty, which ſhe might derive from him after his deceaſe, to the uſe 


of her two daughters for life, in ſuch parts, ſhares, and proportions, 
as ſhe ſhould approve, with remainder to their reſpective iſſue and 
_ croſs remainders, and the uſual powers and clauſes in ſtrict ſettle- 
ment. The teſtator's filter died in his lifetime, and her two daughters 
were his co-heireffes: Some real eſtates were purchaſed between the 
executions of the will and codicil; as to the real eſtate the will is not 
revoked, but is republiſhed by the codicil, and the two nieces are en- 
titled to all the real eſtates, and to thoſe directed to be purchaſed, as 
tenants in common in fee. Meggiſon v. Moore, 2 Veſ. jun. 630.] 


(F 2.) What not. 


Baut if a teſtator makes an eſtate by act executed, it is a revoeation 
only ſo far as that eſtate is inconſiſtent with the deviſe: as if, after a 
deviſe in fee, he leaſes the ſame land for years; it is a revocation 
only during the term. R. 1 Rol. 616. J. 37. | 
So, if he leaſes for life, it is a revocation only for the life of the 
leſſee. 1 Rol. 616. /. 40. | LE 
So, if he leaſes to a ſtranger for years to commence aſter his death; 
at in a revocation only for the years. 2 Cro. 49. R. Cro. Car. 23. 
So, if he leaſes to the deviſee himſelf, td commence immediately, 
| | Db. or 
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or at a future day in the life of the teſtator, or for ten or twelve 
Fears. 2 Cro. 49. Villiers v. Villiers, M. 1740, 2 Atkyns, 71.] 
80, if a termor of a term for 40 years deviſes it, and afterwards 
leaſes for 20 years; it is a revocation only for 20 years. 1 Rel. 
616. J. 45. | | | 7 

So, if a termor deviſes his term, and afterwards mortgages and 
redeems it, the deviſce ſhall have it. Dy. 143. b. in marg. - 5 
So, if a man deviſes, and afterwards mortgages the ſame land, the 
deviſee ſhall have it ſubjed to the mortgage. Fer Moreton, Ca. Ch. 
193. I Sal. 158. 1 Ver. 97. Cont. 1 Ch. R. 153, 4. 

{ Tho? the mortgage be by deed and find. 2 P. W. 334.] 

Tho' the mortgage be in fee; for it is but a ſecurity. Ca. Parl. 
155, 156. K. 1 Ver. 329. 342. [3 Ath. 805.) | 
80, if a mortgagor deviſe the mortgaged premiſes, and afterwards 
pay off the mortgage money, and the mortgagee convey the legal eſtate 
to a truſtee, in truſt for the mortgagor, ſuch a transfer of the legal 
eſtate ſhall not operate as a reyocation of the will. Doug. 710.] 
S8o, if a man makes a feoffment, and when he ſeals the deed aſks, 
Fit will not prejudice his deviſe of the ſame land? for then he auill not ſeal 
zt, and livery is made by attorney in part ; it will be no revocation of 
the part whereof livery is not made. R. Ow. 76. Gold/b. 32. ; 
;- [S0, cancelling a former will by miſtake, or on a preſumption that 
a latter will 1s good, which proves void, will not be a revocation. 
1 H. W. 345. | | 
. [Cancelling is an equivocal act, and in order to operate as a revo- 
cation, it muſt be done animo revocandi. Prec. Chan. 459. 2 Vern. 
741. 1 Wu. 4313. 2 All. 268. 4 Bur. 2512. Coup. 49. 87. 
Doug. 30. 684. }, | | 
I he deviſes a leaſe for three lives, and afterwards makes a leaſe 
For three other lives; it will be a revocation only for the leaſe; for 
the lives in the leaſe may determine before thoſe in the will. X. 
2 Ver. 496. 7 
+ [If one deviſe to his wife ſix meſſuages for her life, the reſt of his 
real eſtate equally to his two daughters in fee; after which, on the 
marriage of his eldeſt daughter, he covenants to ſettle one moiety on 
her and her huſband ; the deviſe of the fix houſes ſhall be good, and 
ſubſiſt out of the remaining moiety. 2 P. V. 333-] a 

[If a prebendary demiſes an eſtate belonging to the prebend to a 
child, who executes a declaration of truſt to the father for life, and 
then to ſuch perſon as he by deed or will ſhall appoint ; and ſuch 
leaſe is ſurrendered and renewed with like declaration of truſt yearly, 
and he makes his will, and after ſome legacies makes his eldeſt ſon 
reſiduary legatee, with a clauſe declaring he ſhall have the diſpoſal 
of the leaſe, and afterwards the leaſe is ſurrendered and renewed, 
with declarations of truſt as before; the will paſſes the truſt of the 
leaſe in being, and of the ſubſequent alſo. Carte v. Carte, H. 1744, 
3 Atkyns, 174-] | ; 
Ilka man deviſes all and ſingular his /eaſehold ęſtate, goods, chattels, 
and perſonal eſtate whatſocver, to his daughter, and afterwards 
renews a church leaſe; this is no revocation; for it is not a ſpecific _ 
legacy, but only an enumeration. Stirling v. Lydiard, M. 1744» 
3 Atkyns, 199.] 


So, if a deviſor deviſes an eſtate to one, and afterwards dei ſes by 
> ; * 110 


DEVISE "og 
the ſame will to another, it is no revocation if they are conſiſtent : 
as, if he deviſes land to A. and afterwards rent out of it to B. Pl. 


Com. 5 23. 4. 541. 24. ; 
If he deviſes a term to Thomas and afterwards to his mother during 


his minority. K. PL Com. 541. a. | + = 

So, if he deviſes all his lands to A. and afterwards land in D. to 
another; A. ſhall have all, except the land in D. R. Tel. 210. 
2 Cro. 49. Acc. 2 Rol. 276. R. Dal. 3. . 7 5 

So, if he deviſes all to A., and afterwards all to B., they ſhall be 
joint-tenants. R. Yel. 210. Dy. 4. a. in marg. Vide poſt. (N 8.) 

Or, to A. and his heirs, and if he dies without iſſue, to B. and his 
heirs; A. ſhall have au eſtate-tail, remainder in fee to N. Heb 
209, 2 Cro. 290. | | 

So, if a verdict finds, that A. made his will, and afterwards made 
another will, but the jurors do not know the contents; it is no revo- 
cation, for they may be conſiſtent. R. 3 Mod. 204. Sho. 537, c. 
R. Sal. 592. Ca. Parl. 146. R. Hard. 375. | ; 

[On a ſpecial verdict, © that A. in 1748, by will duly attefted, 
« c. deviſed all his real and perſonal to B., her heirs, executors, c. 
« forever, direCts her to pay ſeveral legacies, and makes her executrix, 
« that in 1756, A. made another will duly atteſted, &'c. that the 
« diſpoſition made by A. in the will of 1756, was different from the 
« diſpoſition thereof in the will of 1748, but in what particulars ir 
« unknown to jurors, but they ſay they do not find that A. cancelled will of 
&« 1748, nor that B. deſtroyed the ſame ; but what is become of it they 
« are altogether ignorant ;” it was determined to be a revocation. 
Three J. contra, Blackſlone, Goedright v. 2 H. 14 G. 3. 
3 Vilſ. 497. But this judgment was afterwards reverſed on a writ 
of error by B. R. and the judgment of B. R. aſfirmed on a writ of 
error to the Houſe of Lords. 2 Bl. Rep. 937. Cowp. 87. 7 Brown's | 
Ca. Parl. 344.) | 7 4 
S8o, if a woman makes a will, and marries; it is not a revocation 
if ſhe ſurvives her huſband. .' P/. Com. 343. 4. 

{Alterations in families (at the birth of a child) do not revoke a 
will of lands by the ſtrict law of England. Driver on demiſe, & c. v. 
Standring, P. 32 G. 2. 2 Will. 88.] a 

(Marriage and the birth of a poſthumous child amount to an implied 
revocation of a will of lands made before marriage. Lancaſhire v. 
Lancaſhire, B. R. M. 33 Geo. 3. 5 T. R. 49.) 5 

[No caſe has yet holden marriage alone to be a revocation, tho“ 
marriage and a child is, either of perſonal or land. D. per Id. 

Aansfield, Wellington v. Wellington, H. 8 G. 3. 4 B. M. 2165.] 

[Marriage and' a child are only a preſumptive revocation of a will, 
except in the caſe of a tal diſpolition of the eſtate. . Doug. 39. Vie 
Doug. 34—40. where this ſubject is fully diſcuſſed. Vide 1 b. I. 
304. which ſeems cus.) | | 

| [Which preſumption may, like all others, be rebutted by every 
kind of evidence. Dougl. 39. EK | 

If tenant in common makes a will, by which he deviſes his part, 
and afterwards makes partition; this will not be a revocation. R. 
Ray. 240. 1 Sid. go.  - | 

Tho“ they make partition by deed and fine. Per B. R. and King 
C. I. utber v. Kedby, P. 1750, 3 P. W. 169.] | 

Bb 3 So, 
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So, if a teſtator revokes part of a deviſe, is is no revocation as to 
the refidue. 1 Rol. 617. I. 25. 5 ES mes 

If he deyfſes for 49 years, and afterwards leaſes for 20, it ſhall be 
a revocation only for 20 years. Vide ſupra. 

If he deviſes in fee, and afterwards makes a mortgage, the deviſee 
has the equity of redemption. 

If he diſallows a condition annexed to the deviſe, it is no reya- 
cation of the deviſe. 1 Rol. 617, /. 15. | | | 

If he deviſes land for payment of debts, and then to pay 200 /. 

ann. to his wife, and afterwards ſells part for payment of debts ; 
the wife in equity ſhall have 200 J. per aun. out of the ſurplus. 
2 Per. 241. | 2 

If he deviſes land to truſtees, to be ſettled upon a daughter, if ſhe 
marries with conſent; ſhe marries with conſent in the life of her 
father, who ſettles part upon her and her huſband it ſhall te no re- 
yocation of the deviſe as to the refidue. X. 2 Per, 721. 

If he deviſes to A., B., C., and D., as truſtees, upon truſt, c. and 
afterwards revokes that part of his will by which A. and B. are named 
truſteeg, and appoints that E. and F. ſhall be his truſtees, without 
more; this revokes nothing but the two truſtees, and conſtitutes twa 
others in their ſtead, R. Eg. Ca. 68. 77. (ad Part of 2 Med. Ca.) 

[If A. by his will deviſes lands to truſtees for a charity, and by 
codicil deviſes rhe ſame lands and ſame others to the ſame truſtees, 
and two others, upon the ſame truſts; and makes alterations of ſome 
other parts of his will, and confirms all other parts ; this is not a re- 
vocation of the truſt for the charity. Willet v. Sandford, M. 1748, 
1 1775 178. 186.] - | 
If a ſtranger cancels or tears a will after the death of the teſtator ; 
it ſhall not be thereby deſtroyed, if the pieces can be collected. 2 Ver. 

I. h | 
If a teſtator ſays, he will revoke ; this does not amount to a revoca- 
tion. R. 2.Cro. 497. Cre. El. 306. 1 Rol. 615. I. 5. Mo. 874. 
So, if he does not revoke of himſelf, but in anſwer to queſtions. 
2 Cro. 497, Cro. Car. 5 2. 5 
. © So, if upon a queſtion, whether he will make a quill ? he ſays, that he 
epill not make any, Ow. 76. Goldſb. 33. 

Sa, words not ſpoken animo tgſtandi do not amount to a revoca- 
tion: as, A. foall be my heir ; tho he be his heir at law, 1 Sid. 73. 

Or, if A. be not his heir at law, tho' ſpoken animo ze/tandi ; for 
they denote his intention only. 1 Sid. 73. | 

So, accidental words do not amount to a revocation : as, A. (who 
was deviſce, and did not viſit the teſtator) ſhall have no part of my lands 
end goods, without ſpeaking of his will. R. 2 Cro. 115, 

So, if A. before his death, being aſked if he will give legacies to 
his brothers, ſays, animo tęſtandi, I will give them nothing: this does 
— revoke a former will which gave legacies to them. R. Cre. 

ar. 5 2. 

So, if he be not compos mentis at the time, the revocation is not 
good. 2 Cro. 497. . | 

And now by the ,. 29 Car. 2. 3. no deviſe of lands, &c. nor any 
clauſe thereof, ſhall be revocable, but by will or codicil in writing, 
or other writing declaring the ſame ; or by burning, cancelling, tear- 
ing, or obliterating the ſame by the teſtator, or in his preſence, = 
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his direction: but all deviſes of lands, &c. ſhall remain in force 
till the ſame be burnt, cancelled, torn, or obliterated by the teſtator, 
or his directions, or altered by ſome other will or codicil in writing, 
or other writing of the devifor, ſigned in the preſence of three or four 
witneſſes, declaring the fame. Þ_ | | 

By the ſame flatute, no will in writing of perſonal eſtate ſhall be al- 
tered by any words, or will by word of mouth only, unleſs put in 
writing in the teſtator's life, and afterwards read to and allowed by 
him, and proved ſo to be by three witneſſes, Vide ante (C). 

If a will be atteſted by three witneſſes, but not in the preſence of 
the deviſor, whereby it 1s a void will, it ſhall not be a revocation of 
a former will, within the words (or other writing figned in the preſence 
of three witneſſes, KC.) R. P. 2 V. C M. Eddlefion and Speak, Sho. 
89. 3 Med. 259. Carth. 80. Cont. per two J. Lut. acc. 3 Med. 
218. [Cont. 1 P. VW. 343.) (N. B. The ſecond will in 3 Mad. 
218. was publiſhed and atteſted by three witneſſes in the preſence 
of the deviſor, but not ſigned by him in their preſence.) TS 

Tho' there be words in it which revoke all former wills. R. inter 
Fadleflon and Speak ; tho" it is reported cont. 3 Mod. 259. yet Sho. 89. 
acc. R. Eg. Ca. 139, Pr. Ch. 460. [acc. 1 H. V. 344.) 

So, if another will be prepared, and the draught ſigned by the 
teſtator, aud directed to be ingroſſed, who then cancels all the ſheets 
of the former will, except one, (which was left upon information, 
that the other will was not ſufficient for the land until duly executed,) 
and he dies before the execution of the latter will, the former ſhall 
not be revoked. R. per Ld. Chan. 27 Jan. 6 An. inter Hide and 
Hide, Eq. Ca. Abr. 409. Pr. Ch. 466. Soo 
| [So, a deviſe of real eſtates to truſtees to be ſold, was held not to 
be revoked by alterations, obliterations, and interlineations, made by 
the teſtator himſelf in other parts of the will. Sutton v. Sutten, B. R. 
E. 18 Geo. 3. Cowp. 812.] | | 

[A. makes will in 1757, a ſecond in 1763, both giving the ſame 
lands to B., he cancels the ſecond but not the firſt, both are. in his 
own cuſtody at his death, this is not a revocation of the firſt. Good» 
right v Glazier, H. 10 G. 3. 4 B. MH. 2512.) ; 
[ut where the cancelling of a ſecond will, and one part of the 
firft, does not ſet up the remaining duplicate of the firſt. Comp. 49.] 

50, if another will was executed, but the witneſſes did not ſub- 
ſcribe in the preſence of the teſtator; the former, tho” cancelled, ſha!l 
not be revoked. R. 2 Ver. 742. Eg. Ca. 130. ; | 

If he deviſes copyhold, and afterwards obliterates other legacies, 
and writes that he approves it ſo obliterated, but dies before publication 
in the preſence of three witneſſes; it is no revocation as to the de- 
viſe of the copyhold. R. 4 Ver. 498, 9. | 

But if, under the name of the teſtator in any will exccuted, it be 
written A. B. revokes his auill as to, &c, in the preſence and by the 
direction of the teſtator, and this be ſubſcribed by three witneſſes; 
tho? it be not ſubſcribed by the teſtator himſelf, it ſhall be a revoca- 
tion. Semb, g Lev. 87. | | 
0, if a man deviſes the reſduum of his perſonal eſtate to A. who 

dies in the life of the teſtator ; he may, by a nuncupative codicil, 
make B. reſiduary legatee ; for this is not an alteration of the former 
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will, but a diſpoſition of that which became void by the deach of the 
former legatee. R. Ray. 334. ide ante (C). 

If a man has duplicates of his will, and cancels one; it will "A | 
revecation, tho* the other be not cancelled. R. 2 Ver. 742. £9. Ca. 
131. [1 P. V. 346. but it muſt be done anime revecand:. Fide 
Sſupra.] 

If a man makes a writing, with intent to revoke a former will; 
it may be a revocation, tho' not executed in ſuch manner as is ſuffi 
cient for a new will. Eg. Ca. 131. 

So a revocation by act in law is good, ſince the F. 29 Car. 2. 
Carth. 81. | 

[If a man makes his will, and deviſes all his real and WOE 
eſtate to truſtees on ſeveral truſts, and afterwards by one deed of 
ſubſequent date conveys his real, and by another deed grants his per- 
ſonal eſtate unto and to the uſe of the ſame truſtees, with proviſo in, 
each, to be void on tender of 195. and keeps the deeds in his own | 
cuſtody, and dies; this is not a revocation. Lloyd v. Spillet, M. 
1734, 3 F. V. 344 

[If a man deviſes a college leaſe, and afterwards intends to renew, 
but dies before the college ſeal is put to the new leaſe, it is not a 
revocation. Abney v. Miller, T. 1743, 2 Athyns, 593.] 

(If a man deviles all his eſtate, right and intereſt, he ſhall have to 

come in a college leaſe at his death, it paſſes tho he renew. Bid. ] 

[If a man duly makes his will of copyhold, and afterwards ſigns a 
paper, Know all men I have this day coyenanted and agreed as 

4 follows. — For the love I bear my ſon, daughter, and grandſon, I 
6 make, conſtitute, and appoint, the ſeveral eſtates and ſums of 
ge money, after my death, and my wife's, to come to them, &c. and as 
ce to the copyhold, to my daughter A., her heirs and aſſigus, for ever, 
« after the immediate death of myſclf and wife,” it is no revocation. 
| Wright v. Littler, H. 2 G. 3. 2. AM. 1244.) 

[lf deed to declare the uſes of a recovery be executed and a writ 

of entry ſued out, a will made ſubſequent, but before the return of 
the writ of entry and acknowledgment of bargain and ſale, is 
not revoxed by the recovery. eue. v. Sefwyn, H. 1 G. 3. 2 B. M. 
1131. 
. "HER to the uſes of his marriage- ſettlement the es 
in fee to himſelf, and afterwards furrenders to the uſe of bis will, 
after that makes his will, and aſter that is admitted on the firſt fur- 
render, then firſt aeelenied, this 1 is not a revocation. Ree v. Grigiths, 


M. 7 C. 3. 4 B. M. 1952. 


(G) Who may deviſe. 


| ALE perſons generally, who may grant, may make a deviſe. 
The king may make a will, and devife his lands or goods. 4 Inf. 
335. And this was aſhrmed by parliament, 16 R. 2. No. 10. 
do, the queen, the king's wife, may make an executor. 1 Kol. 
912. J. 12. 
So, an alien, or a perſon outlawed, or attainted, may . a will 
and executor for ſome purpoſes. Of Ex”, 227 23. cont. of 2 perſon 


attainted. 1 Rol. 912. . 25. | a 
R A man 


VIE 


A a outlawed in a perſonal action may make an executor, or 
| adminiſtrator. 1 Rol. 912. J. 32. | 
Raye e man againſt whom an exigent is awarded for felony. 5 Co. 1 11. 
80, an eccleſiaſtical perſon may deviſe his goods and lands tem- 
poral: as, a biſhop, dean, archdeacon, parſon, &c. 1 Rol. 608. 
I. 13, Cc. Y * | 
(H) Who not. . | 


| (H 1.) Non. Compos. N. 


B UT one non com pos —_— deviſe. 6 Co. 23. "Of Exr. 21. 
204. 4. //. 2 11. . | FEE 
454 it 15 21 8 anſwer to familiar queſtions, 
if he has not power and diſcretion to diſpoſe. 6 Co. 23. a. Dy. 72. a. 
in marg. Ma. 760. | | | 5 „ 
' So, a cuſtom that an idiot or non compos ſhall deviſe, is void. 
2 And. 12. | | | 
But a will ſhall not be avoided, if made by the importunity of 
others. Cont. per Rol. Sti. 427. : | 
Or, by artifice ; for if it be well executed, that ſhall not be ex- 
amined. R. 3 Ca. Ch. 103. Vide Chancery. (3 A 1, Cc.) 
Or, if the diſpoſition be imprudent. 2 ed, Ca. 59. 


(H 2.) Infant. 


So, an infant under the age of 21 years cannot deviſe his lands. 
x3 Sid. 162. f. 34 0 35 H. 6 5. - | 
Nor goods or chattels, under the age of diſcretion, viz. a female 
under 12, and a male under 14. Cont. Perb. that he may deviſe at 4. 
Perk. Deviſe, 503. Off. Exr. 305. But Co. L. ſeems that he cannot 
till 17. Co. IL. 89. b. Agreed that a female after 12, and a male 
at 17, or at 15, if he be then of diſcretion, may deviſe. 2 Ver. 46g. 

£4. . 74. | | * | : 

And it belongs to the ſpiritual court to determine, at what age he 
may make a will as to goods and chattels. R. 2 Jen. 210. 2 Med. 
315. | | | 
: And if the ſpiritual court determines, that he may deviſe them be- 
ſore the age of 21, a prohibition does not go. 2 Jon. 210. 2 Med. 
315. | 

But the ſame day on which he attains full age, he may make a 
will of lands: as, if he be born the 15 May 1660, he may make it 

the 14th May 1681. D. 1 Sid. 162, 
And if he makes a will under age, and publiſhes it de novo after full 
age, it is good. R. 1 Sid. 162. Vide ante, (E 3.) Poft. (M). 

So, by cuſtom, after 14 an infant may deviſe ; but to deviſe at 8, 

or 9, is a void cuſtom. 2 And. 12. 


(H 3.) Feme-Covert. 


So, a feme-covert cannot make a will during her coverture. Co. L. 
112. 1 Rel. 608. J. 35. 609. J. 40. 912. J. 20. 8 | 
By the /. 34 & 35 H. 8. 5. ſhe cannot deviſe lands. | 
Nor, can the make a will to diſpoſe of her cheſes in action. 1 Rl. 
608. J. 30. Serb. cont. 1 Sal. 313. | e 
„ Or, 


\ 


.! WAECST: 


Or, things which ſhe has as executrix. 1 Rol. 608. J. 25. Cant, 
per Holt, 1 Sal. 313. Per Nerth, 1 Mod. 211. 

Yet, ſhe may make an executor for ſuch choſes in action. 1 No. 
912. J. 17. Cont. Off. Ex". 285. 289. | 

If ſhe be an executrix, ſhe may make an executor for things which 
the has as executrix. 1 Rol. 608. J. 30. 912. J. 14. Of. Ex. 289. 
She may with the aſſent of her huſband. ' 1 od. 211. R. Mo. 339. 
2 And. a. I 5 x | 

But, if an huſband covenants or agrees before marriage, that his 
wife thall make a will; tho' it be a void will, the diſpoſition by it 
ſhall be good. R. Cra. Car. 219. 376. 597. R. Cre. El. 27. 

But it is not properly a will, nor proveable by the ordinary. Pey 
Holt, 1 Sal. 313. Semb. cont. 2 Mod, 172. Pr. Ch. 84. Acc. 1 Mod, 
211. | 
[If the queſtion is, whether ſhe had power to make appointment 
in nature of a will? the eccleſiaſtical court has not juriſdiction, and 
B. R. will grant prohibition; but if ſhe has ſuch power, the paper 
mult be eſtabliſhed by eccleſiaſtical court, either by probate, or (rather) 
by adminiſtration, with the paper annexed. Fenkin v. Whitehouſe, M. 
31 G. 2. 1 B. M. 431.) 2 | 
[Otherwiſe, it cannot be given in evidence. Dang. 707.] 

So, if a wife deviſes by will, and the huſband aſſents to it after 
her death, it will be good. Semb. 1 Rol. 608. I. 23. R. 1 Med. 211. 
And any approbation amounts to an aſſent. R. 2 Mod. 172. 

An aſſent given before marriage ſhall be underſtood to be continu- 
ing, if a diſſent does not appear. 2 Mod. 172. RET, 

And if an aſſent be once given aſter the death of the wife, he can- 
not afterwards diſſent. 2 Mod. 172. 3 

So, by the cuſtom of London, a feme-covert may deviſe to her huſband. 

Or, to another, with the aſſent of her huſband. 

So, where the huſband is baniſhed for his life, by act of parliament, 
his wife may make a will; for ſhe may in all things act as a feme-/ole. 
2 Ver. 104, 5. ER, | | 

[A will by a wife of her ſeparate property and its produce is good, 
whether fuch ſeparate property is derived from her huſband or a third 
perſon. But if the wife make no diſpoſition, the huſband ſucceeds as 
next of kin, and not in conſequence of the marital rights. 1 J. fun. 
46, 3 Bro. Ch. Ca. 8. « 

Vide poſt. (M). 


(H 4.) Perſon dead in Law. 


So, a perſon dead in law cannot make a deviſe : as an abbot, prior, 
Sc. 1 Kol. 608. J. 16. | | 


(H 5.) Corporation-Aggregate. 
So, a body politic aggregate cannot deviſe the lands or goods of 


the corporation. 


(H 6.) Corporation Sole, 


So, a ſole corporation cannot deviſe lands, . which it has in its 
corporate capacity: as, a maſter or warden of an hoſpital cannot 
deviſe the lands or goods of his houſe. 1 Re. 608. J. 20. 1H j 

. (H 7.) 


— 


DE VIS E. 379 


(H 5.) Joint-tenant, 5 


30, a joint-tenant cannot deviſe lands which he holdg jointly : for 
the ff. 32 & 34 H. 8. enabies only perſons ſeiſed ſolely, or in com- 
mon, or in parcenary. I = 

So, joint-tenants and to the heirs of one of them, he who hag the 
fee cannot deviſe during the life of his companion. Per. Mindb.; but 
Twi/d. ſaid, that there are opinions both ways. Ray. 40. 

But, by the cuſtom of London, a joint-tenant may deviſe. 

[A will made by joint-tenant during the jointure is not good, even 
for his ſhare, though there is a ſubſequent ſeverance, by partition 
before his death, and he has the premiſes deviſed for his purparty 
(unleſs the will is republiſhed). Sit v. Roberts, T. 4 G. 3. 3 B. A. 
1488. 1 Bl. Rep. 476. | | „ | 


* 


(H 8.) Tenant in Tail, 


So, tenant in tail cannot deviſe the lands entailed. 3 
Ang tho' he afterwards ſuffers a common recovery, it does not 
enure to the benefit of the deviſee. R. 3 Lev. 108, 225 


OY (H 9. Tenant per auter vie. 


So, if tenant in tail, by indenture inrolled, bargains and ſells to A. 
and his heirs, by which he has an eſtate pur auter vie; A. cannot 
deviſe it: for an eſtate per autey vie was not deviſable by the 32 & 
34 H. 8. R, 1 Sand. 261, D. 1 Leo, 25 2. | | 

And, if A. had deviſed, and afterwards the tenant in tail levies a 
fine ; this does not enure to the benefit of the deviſe, but to the be- 
_ nefit of the heir of A., who takes the eſtate as ſpecial occupant. R. 
1 Sand, 261. | 

Yet, by the ff. 29 Car. 2. 3. an eſtate per auter vie is deviſable by 
will in writing ſigned by the party deviſing the ſame, or by ſome other 
in his preſence and by his expreſs direction, atteſted and ſubſcribed. 
in the deviſor's preſence by three or more witneſſes. N 


(I) Who may take by Devile. 


LL perſons may take by deviſe, who can take by grant. 
So, a feme covert may take by the deviſe of her huſband. 1. Rel. 
610. J. 3. Videpoft. (K). 5 
So, a perſon attainted, tho' the deviſe be to the next of blood. Per 
two J. 2 Rol. 256, 7. N 5 
So, an infant en ventre ſa mere may take by deviſe, and the land 
ſhall deſcend to the heir, till its birth. Dub. 11 H. 6. 13. Cont. Dy. 
304. Acc. Mo. 177. K. 1 Sid. 153. R. 2 Mod. . Agreed per four 
J. two cont. 1 Lev, 135. Ray. 163. Semb. 2 Rol. 335. 
So, if land be deyiſed to his executors, and he makes J. and B. 
his executors, who refuſe; yet they may take the land. R. Mo. 594. 
So, every one ſhall take as a deviſee, who is named with ſuch 
certainty that the perſon may be known, tho” he does not take im- 
mediately upon the death of the teſtator: as, a deviſe to one of the 
daughters of B. who marries to a Norton within 15 years ; the firſt 
daughter, who ſo marries, ſhall have it, R. Ray. 82, * 1 
k 
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So, a deviſe to a woman, when ſhe marries, is good; and it ſhalt 
deſcend to the heir till ker marriage. R. 1 Sid. 153. | {OY 

A deviſe to the heirs males of B. now living, and other heirs males 
and females. of his body; a ſon of B. being godſon to the deviſor, 
ſhall take. R. 2 Jon. 1000. 1 Vent. 334. 2 Vent. 313. 2 Lev. 232. 
Pol. 457. Carth. 155. | DDS > 
A man having three daughters, deviſes to his wife till his heir be of 
full age, paying to his heir 10 J, to his other daughters 20 s., and after- 
wards gives to B. and C., the younger daughters, ſo much, and if 4. 
his heir dies, &c. it ſhall be a good deviſe to the eldeſt daughter. N. 
2 Lev. 162. | | | | 
Ilf a deviſ be to the heirs of the body of A. the elder of ſuch iſſue, 
and his, her, and their heirs to inherit before the younger, and Hic, 
her, and their heirs, remainder over; if A. have no ſon, but two 
daughters, the elder daughter ſhall take an eſtate-tail in the whole, 
with remainder to the younger, and not in coparcenary. 2 Bl. Rep, 
1092, ] | 

If A. having a ſon and ſeven daughters deviſes to a younger daughter 
for life, remainder to the ſon and the heirs of his body, (who dies 
without iſſue,) remainder to two other younger daughters for life, re- 
mainder to the next of his blood; the fon of the eldeſt daughter ſhall 
have it. Semb. Bridg. 15. 

So, tho” ſome part of the deſcription be miſtaken : as, if a deviſe 
be, To Bewil Grandvill the 2d fon of my 24 brother, aubo is my godſin, 
and bears my father's name; B. G. who was godſon to the teſtatrix, the 
daughter of Sir Bevil G. took, tho' he was 2d ſon of Bernard G. who 
was 2d ſon of the 2d brother of the teſtatrix. Per Maſter of the Rolls, 
H. 8 Ann, upon the will of Lady J. Thornhill. 
So, a deviſe to Eleanor daughter of B. who has ſeveral daughters, 
one named Hlellen, but none Elianor, Hellen ſhall take. | | 

If a man deviſes to the heir of N., and it be found by verdict that 
P. his ſon is reputed his heir; P. ſhall take tho? N. be an alien. Semb. 
1 Sid. 194, Vide paſt. (K). | 

If he deviſes to V. eldett ſon of Cha. IF. of T. and the eldeſt ſon 
is named Andrew. R. Ch. R. 40.4. Per Wijlon, 3 Leo. 18. | 

So, a deviſe to the mayor and governors of B. hoſpital; tho' it be not 


their corporate name. 3 Les. 18, | 
So, a deviſe to A. for life, and afterwards to the heirs male of the 


body of his grandfather; a ſon of the body.of his grandfather ſhall 
take, tho? he be not heir general. R. 2 Ver. 729. | Brown v. Bark- 
ham, in Canc. H. 3 G. Str. 35.) | 

[A deviſe to the right heirs of huſband and wife is a deviſe to ſuch 
perſon as anſwers the deſcription of heir to both, viz. a child of both. 


1 Term Rep. 630. ] | 
A deviſe to the iſſue of B. begotten; all the iſſues take, tho' born aſter- 


wards. R. 2 Ver. 545. | | A | 
A deviſe to A. B. it he be known by that name; tho' his true name 


is W. Per And. Godb. 17. 
So, a deviſe to B. to the uſe of another, is good to the ce/{uy que 


we. 1 Leo. 254. Vide Uſes (C). | 
But it cannot be averred to be to the uſe of another. 4 Co. 4. 


And, if the ce/luy que uſe reſuſes, the deviſee ſhalt not have it. K. 
1 Leo. 2 54. 
5 | | | [Under 
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[Under a deviſe to all the children of A., except br, a poſthumous 
child is entitled. Clarke v. Blake, 2 Ve ef. jun. 673 1 | 


Vide poſt. (KR). n 
(K) Who not. 


UT. a deviſe to any tanquam in efſe, where there is no ſuch perſon 

B in efſe at the death of the teſtator, is void: as, a deviſe to ſuch a 

chantry, and there is none ſuch at his death, tho' it be afterw; 
crected, is void. 1 KI. 609. J. 50. Vide ante (I). 


heir. N. 1 Lev. 59. 1 Sid. 194. / ide ante (I). 

So, a deviſe to the heir of B. is void, if B. be living at the death 
of the deviſor; for non &ft heres viventis. R. 1 Lev. 59. Semb. 1 Sal. 
230. LAcc. 1 P. . 399. ] 

[But a deviſe to the heir of the bedy of B. is ben by way of de of - 
natio perſouæ, tho B. be not dead at the time of _ contingency when 
the deviſce is to take. 2 Bl. Rep. 1010.) 5 

Or, to the firſt ſon of B. when he has no {on i in oe at the death of 
the teſtator. 1 Sal. 229. 

But if a man deviſe his eſtate in cafe he leave no fon at the time of 
his death, to J. S., and die, leaving his wife privement enſeint with a 
ſon, this poſthumous ſon is a ſon living at the teſtator's death, and 
J. S. is not entitled. 1 P. W. 486. 

So, a deviſe of land or goods to B. is void, if B. dies in the life of 
the teſtator. Pl. Com. 345. 

So, if a deviſe be to B. and his heirs; if B. dies, the heir mall not 

take, for he is named only by way of limitation. R. P. Com. 348. 
[4 T. R. 602. 
Or, to B. and the heirs of his body, and if he dies without iſue, to 
another; if he dies in the life of the teſtator, his iſſue ſhall not have 
it. R. Cro. El. 423. Per tuo J. 2 cont. R. 2 Ver. 722. Eq. Cs. 
115. Per Ch. 442. 452. 


[But thete is a diſtinction between an immediate deviſe to children, ; 


and a deviſe limited to them by way of remainder, or on a contin- 
gency uncertain in event; the firſt relates to children in e at the time; 
8 laſt extends to all that are in oe at the time when the deviſe veſts. 
Comp. 309. 

{A n A. for life, then to his ſue, and in default to B. and 
C. and their iſſue, and in default to the right heirs of A.; A. and B. 
die without ifſue in the lifetime of deviſor; C. dies in the lifetime of 
deviſor, leaving ifſue a daughter, who is alſo heir at law to 4. The 
deviſe is void; ſhe can neither take as iſſue of C. nor as heir of A. 
Geedright v. 2 igt, H. 3 G. Str. 25. 1 P. V. 


397-] | 
A. deviſed to 5. and the heirs of her body, and for default of ſuch 


iſſue then over; B. died in the lifetime of A., and then A. by a codi- 
cil confirmed his will. It was holden that the heir of B. took no- 
thing, though it appeared that A. knew of the death of B., and of 
| - x birth of his ſon, before he made the codicil. Doe v. Kett, B. R. 
gy rats 4 T. R. 601.) | 
(If A. ſurrender copyhold to the uſe of his will, and then deviſes 
it to B. for life, and after his deceaſe to the heirs of his body, and 
B. dies before the deviſor, the heir can take nothing, for it is a deviſe 
. in 


. 
* - 


A deviſe to the heir of B. who was an alien; for he cannot have an” 


} 
| 
a 
| 
' 
oy 
{ 
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in tail to B. i heirs are words of limitation: Baty v. Greenſlal, 
T. 7 G. Str. 445. N Ed, 

So, if a deviſe be to his four daughters and their heirs equally to 
be divided, and one has iſſue, and dies in the life of the teſtator; the 
_ deviſe ſhall be void for a fourth part. Eg. Ca. 116. 

So; if a deviſe be to A. to the uſe of B., and B. dies before th 
teſtator; the deviſe will be void. R. 1 Leo. 254. Hh 

But a deviſe to A. for life, remainder to B., ſhall be good to B. 
though A. dies before the teſtator. Pl. Com. 344. 3. R. Dy: 122. 

If it be to A. and the iſſue of his body, remainder to B., and 4. 
dies defore the teſtator, leaving iſſue, B. ſhall have it: Co. El. 423. 
R. 2 Ver. 723. : PERS 1 

If to A. and B. and their heirs, and A. dies in the life of teſtator, 
B. hall take the whole. R. Cart. 4. 1 Co. 100. ö. Act. i Sal. 238, 
1 Ver. 425. F. g. 231. 8 | 

So, a deviſe to the eldeſt fon of A., remainder to B., and A. has 
— 5 3 B. ſhall take. R. Mad. Ca. in Eg. 4. (2d Part of 2 Mad. 

a. | | 
| So, a deviſe to A. in truſt for B. ſhall be godd, tho' A. dies before 

the teſtator. Dub. 2 Yer. 468. | ps 

A deviſe of 300 J. to A., with a direction that he bull give it B. 

when he dies, or ſooner, ſhall be good, tho' A. dies in the life of the 
teſtator. R. 2 Per. 467. | 

If money be deviſed to A., B., and C., and if any of them die 
within age, his part to the ſurvivor ; it ſhall go to the ſurvivor, tho 
the perſon died before the teſtator: R. 2 Ver. 611: 653, 

If a deviſe be of lands, to truſtees for A. and B. till full age, and 
then to convey to them; though A. dies befote the time comes for 
the conveyance, the conveyance ſhall be to his heir. R. 2 Ver. 562. 

If a deviſe be to A. and B. in common, arid A. dies in the life of 
2 teſtator; his moiety is void. Eg. Ca. 157. (2d Part of 2 Mad. 

4 to A. and B. jointly for life, and to their heirs in common; 
the inheritance to 4. ſhall be void. R. Eg. Ca. 159, 160. Bid. 

[Under a deviſe of the ſurplus of perſonal eſtate to relations, only 
ſuch ſhall take who are capable of taking under the ſtatute of diſtri- 
butions. 1 P. V. 273. Ibid.] | 

So, a deviſe, ſo uncertain that it cannot be known who was in- 
tended as deviſee, is void: as, if a deviſg be to A. for life, and that 
it ſhall remain to his iſſue, when he has ſeveral; the remainder is 
void. R, Cro. El. 742. Denied, Ray. 83. Cont. Pol. 106. R. that 
by a deviſe to the iſſue of B. all the iſſues take for life. 2 Ver. 545. 

[If a deviſe be to A. by name, with a deſcription annexed not ap- 
Plicable to A., but ſhewn by parol evidence to be applicable to B., ſo 
that it is uncertain which was intended, the deviſe is void ; and no 

rol evidence can be admitted to ſhew, that previouſly to the mak- 
ing of his will the deviſor had declared that he intended to leave the 
premiſes to A. Thomas v. Thomas, B. R. E. 36 Geo. 3. 6 T. R. 
G71.]. 

7 But parol evidence may be admitted to ſhew that the name of 4. 
was inſerted by miſtake for the name of B. id.] 
So, a deviſe to his ſon, when he has ſeveral. Cro. EI. 742. Semb. 


Ray. 82. 
ay So, 
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a deviſe to 20 of the pooreſt of his kin, ſhall be void; for it 
is = known who 1s 4 I Kol. 60g. J. 12. [Vid. 1 P. V. 327. 
2 remarkable caſe of the manner in which poor relations ſhall be in- 
reted in a will. EASY 
"I a deviſe melioribus hominibus de B. Cro. Bl. 743. 

So, a deviſe to his right heirs of his name and poſterity ; where 2 
daughter, his heir, is not of his name, and his brother is not his heir. 
R. Mo. 860. Hob, 29. E:1 . : 

[So, no one ſhall take under a deviſe to certain perſons under a gene- 
ral deſcription, who was not in eſſe at the time of making the will: 
thus, under a deviſe of perſonal eſtate to his children and grand- 
children, a grandchild ia ventre ſa mere at the teſtator's death, ſhall 
not take. 1 P. V. 342. ä | 2. 
But had it been to the children and grandchildren living at the 
time of his death, perhaps the conſtruction might have been extended 
to a grandchild in ventre ſa mere. Id. ibid.] | | 

[Lands are deviſed to B. for life, and after his deceaſe, to all agd 
every ſuch child or children of B. as ſhall be living at the time Ml his de- 
ceaſe ; a poſthumous child of B. ſhall ſhare equally with thoſe who 
were born in his lifetime. Clarke v. Clarke, C. P. H. 35 Geo. 3. 
2H. Bl. 399. : | | 1 
[An infant in ventre ſa mere is conſidered as born, for all putpoſes 
which are for his benefit. Bid.) 

So, a deviſe to the heir at law, of the ſame eſtate which he would 
take by deſcent, is void; for the defcent ſhall be preferred. 1 Nol. 
626. J. 30. Hob. 30. 1 Sal. 242. Vide Diſcent (A). Ns 
Tho' it be deviſed to the heir, ſubject to a charge; for that does 
not make an alteration of the eſtate. R. Lut. 798. Vide infra, 

Or, ſubject to a contingency upon which another ſhall have it; 
for it deſcends in the mean time. Semb. Lut. 798. 

So, a deviſe by him in remainder in fee, of the ſame eſtate, which 
the deviſee would take by deſcent, ſhall be void. 1 Sal. 233. 

But if the deviſe gives the eſtate to the heir in another quality, he 
ſhall take by the deviſe : as, if the devife be to co-heirs to hold joint - 
ly, or in common. K. 1 Leo. 315. R. Cre: El. 431. K. Bend. pl, 

63. Vide Aſſets (B). | l 
Or, to an heir upon condition to pay debts, and for non-payment, 
to another. R. Cro. Car. 161. Cent. per Holt, for the heir takes by 
deſcent, and, upon failure of payment, the other ſhall have it by way 
of executory deviſe. Mod. Ca. 241. Per tao J. ace. 2 Mod: 286. 
R. cont. Lut. 798. 1 Sal. 241. Vide ſupra. h ; 

If the deviſor has two daughters, and deviſes to the ſon and heir 
of one, he ſhall take the whole by the will. R. 1 Sal. 242. | 

If he deviſes the whole to one daughter, ſhe takes the whole by de- 
viſe. Per Dod. 2 Rol. 352. 5 | =. 
So, if he in reverſion deviſes an eſtate to others, in the ſame words 
by which it was limited to them by a prior ſettlement; the deviſe 
{hall be good, for the tenure is thereby varied. R. 1 Sal. 233. 

{If tenant in tail deviſes the lands to A., and gives B. a legacy, 
and B. claims the land as remainder-man, he cannot have the legacy. 
Kirkham v. Smith, T. 1749, 1 Ve, 258.] ” 


384 DEVIS E- 


IL) What Things may be deviſed. 

BY the fatutes 32 & 34 H. 8. a man may deviſe all his lands, tene- 
* OR rents, and hereditaments. Vide ante, (A—B—G=—H 1, 

C.) N | 5 | 
So, if a man has a rent for him and his heirs for the life of B., he 
may deviſe it. Dub. Cro. El. 805. Mo. 625. | | 

So, an intereſt, tho' it be in contingency, may be deviſed. R. 
2 Kal. 129. | | | JPY 

[So, a poſlibility coupled with an intereſt. Fones v. Perry, B. R. 
H. 29 Geo. 3. 3 T. R. 88. C. P. T. 28 Geo. 3. 1 H. Bl. 30.} | 

Vide poſt. (M). 


(M) What not. 


; BN a deviſe of lands, of which a man is joint-tenant, is void; 
- Vide ante, (H 7.) | 
Or, which he has in his politic capacity. Vide ante, (H 6.) 

So, a man cannot deviſe lands, which he has not at the time of 
his making, or republiſhing his will ; for the ſtatute ſays, having 
lands may deviſe. . 3 Co. 30.1. [Salk. 237. 11 Mod. 129. Cowp. go. 

05.J | | 8 NEG 
* nd therefore, if a man deviſes all his lands in A., and afterwards 
purchaſes other lands there; the new purchaſe does not paſs, with- 
iN a new publication. R. Pl. Com. 344. Vide ante, (E 3.) — Paſt. 

21.) | | 

So, 0 he deviſes all lands, which he has or ſhall have at the time 
of his death. Dub. Lut. 736. R. 1 Sal. 237. F. g. 225. 234 

Yet if he deviſes a reverſion after an eſtate for life, or in tail, and 
that comes to his poſſeſſion ; the land paſſes, F. g. 231. 

So, if a diſſeiſee, hefore entry, deviſes his land, the deviſe is void. 

Or, be afterwards diſſeiſed, and dies before entry. 1 Med. 217. 

If an infant, feme-covert, &c; deviſes, and does not republiſh after 
full age, or the coverture diſſolved, it will be void. Fg. 226. Vide 
ante, (E 3.—H 2, 3.) 5 
Tho' the lands are deviſable by cuſtom; for he ought to be ſeiſed 
at the time of his will. F. g. 226. 228. 2433. 7 | 
So, if a man deviſes all his chattels, a term for years, afterwards 
| purchaſed, does not paſs: Semb. 1 Sal. 238. F. g. 228, 9. 

Yet if A. deviſes the manor of D., and afterwards purchaſes it, and 
dies; the deviſe will be good, though he had it not at the time of 
making the will. P/. Com. 344. a. Cant. per Holt, F. g. 230. | 

So, if a diſſeiſee by will deviſes land, and afterwards enters upon 
it; the deviſe will be good. 1 Sel. 237. F. g. 230. | 

If he in remainder deviſes, and afterwards the tenant for life dies; 
his deviſe will be good. 1 Sal. 237. | 

So, if a man deviſes a manor, and a tenancy afterwards eſcheats; 
It paſſes by the will. 1 Sal. 238. | 

[Under a deviſe of a manor, copyhold premiſes, parcel thereof, 
which were purchaſed by and ſurrendred to the lord ſubſequent to 
the time of his making his will, will paſs ; and this notwithitanding 
a ſubſequent demiſe of the premiſes by the deviſor from year to year. 
Haſe v. Webb, B. R. T. 36 Geo. 3. 6 T. R. 508. ] 


So, 


DEVISE: - 385 

So, if he who has an eſtate only by eſtoppel, deviſes ; it will be 
pood againſt parties or privies to the eſtoppel. Semb. Fon. 457. 

So, if a man deviſes his perſonal chattels, goods afterwards pur- 

chaſed paſs. 1 Sal. 237, " : | 

When a void or defeCtive deviſe ſhall be aided. Vide Chancery, 


(34A 1, &c.) | 
What goods and chattels cannot be deviſed. Vide Chancery, 


(3Y 5.) 
{N) Deviſes, how expounded, 
(N 1.) What Words make a Deviſe. 


[THE general rule which is laid down in the books, and on which 
alone courts can with any ſafety proceed, is to collect the teſta- 
tor's intention from the words he has uſed in his will; and not from 
conjecture. It is not neceſſary that any technical or artificial form 
of words ſhould be uſed in a will, but we rſt collect the meaning 
of the teſtator from thoſe words which he has uſed, and cannot add 


words which he has not uſed, Per Ld. Kenyon Ch. J. Hay v. Covens 
try, B. R. H. 29 Geo. 3. 3 T. R. 85. 473. | | 

Any words, which thew the intent of a deviſor to diſpoſe, are ſuf- 
ficient for a deviſe : as, if he ſays, I releaſe ail my lands to A. and his 
heirs. N. Bend. 30. 1 And. 33. 2 And. 13. Vide Chancery, (3 Y 7.) 

1 will my ferffees ſhall Rand ſeiſed to the uſe of A. 1 Rol. 611, J. 10. 

Tho' they cannot ſtand ſeiſed to ſuch uſe. R. Dy. 324» 1 Rel. 
611. J. 15. 8 | 

Tho' be had not any feoffces of that land; for his intent appears, 
that A. ſhall have the land. R. 1 Rol. 61 1. J. 20. Mo. 280. 

A. B. did declare, that his brother and his heirs ſhould be heir to his 
land, being written by a ſtranger, and ſigned by A. B., was ſufficient. 
R. 1 Sid. 362. | 

If A. covenants to levy a fine of land to ſuch uſes, and does not 
{evy it, but by his will confirms all eſtates granted by ſuch deed ; it 
will be a good deviſe, tho? only intended to be granted. X. 1 Sal. 
225. | | | 

If he ſays, My younger ſon ſball grant a rent out of ſuch land to B.; 
it is a deviſe of the land to the younger ſon. 2 Rol. 478. 

4 promiſe ts entail the land to B. and the heirs of his bedy, &. amounts 
to a deviſe, R. 2 Rol. 478. * | 

A deviſe to A. and his heirs, to the intent that he permit B. to take the 
profits fur his life, and after his death to fland ſeiſed to the uſe of the heir: 
4 Te body of B., will be a deviſe executed in B. in tail. R. Lui. 8 24. 

al. 679. | b 

So, if a man deviſes the rents and profits of land ; the land itſelf 
Pailes. Vide 1 Sal, 228. | | | 
| Fro _ authority to A. to tale the profits of the land until he be paid 
40901, TP | 

Or, deviſes that A. receive the rents by the hand of his executor ; it 
will be a deviſe to the executor in truſt for A. Per two J. Halt 
ma 4 5 Med. 63. 103, 4. Said to be; per tue J. cont. Holt acc. 1 Sal. 

28. 80 | 
Or, that his executor Hall have the rents and profits for the mainte- 
Vol. III. Re | | nance 


IE 4.) Grant, (E 1, Oc.) 
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mance of his children until the full age of his ſon; it will be a deviſe to 


the executor. R. Cart. 25. 
But a deviſe that his executor ſhall ſell, does not amount to a diſpo- 
fition, but gives an authority only. Mo. Ca. 111. | 
So, if A. deviſes lands to his ſon at the age of 24, and that B. ſhall 
have in the mean time the overſight and dealing of the ſaid lands; B. has 


only an authority. R. Mo. 774. 


A deviſe of money to his wife, 7 pay for land, which with land in 
A. ts eflated on my wife, and is in full of her jointure, is not a deviſe of 
the land to her. X. per three J. Powel cont. 2 Vent. 57. 3 Lev. 
259. ky 

[If a father makes a will, and is confidering the ſituation of his 
affairs, and gives his ſon a legacy, deſiring he will do an act for his 
ſiſter's beneſit; it amounts to an obligation on the ſon as far as the 
value of the father's eſtate, and has often been conſtrued an abſolute 
deviſe. Blount v. Doughty, P. 1747, 3 Atkyns, 481.) | 


(N 2.) By what Words, Lands, c. paſs in a Deviſe. 
What deſcription is ſufficient to paſs lands in a grant. Vide Faiz, 

In a deviſe ſuch deſcription, by which the intent of the deviſor may 
be collected, is ſuſſicient: as, if a man devifes 20 J. a- year out of his 
lands, without ſaying what part; the deviſce ſhall take ſo much in 
common with his heir. Lit. 218. Dy. 280. b. in marg. 

[If a man having purchaſed “ all that meſſuage or tenement with 
« the appurtenances in M. then in his own poſſeſſion,” with the 
words, „and hereinafter more particularly mentioned and deſcribed, 
that is to ſay, 2 cloſes of meadow, and 6 acres of arable;” afterwards 
by will give „the above-ſaid meſſuage lying in M. with all houſes, 
« barns, ſtables, ſtalls, Sc. that are upon or belong to the ſaid meſ- 
« ſuage.” This is ſufficient to paſs the land as appurtenant to the 
meſſuage. 2 BY. Rep. 7526.] 

[So, land occupied with an houſe, and highly convenient for the 
uſe of it, will paſs in a will by the word appurienants, tho' held for 
a different term. 2 l. Rep. 1148.] | | 

[And by the bequeſt of a Hue, it is in general preſumed that the 
teſtator meant to paſs every thing which was occupied with it, as 
proper and convenient for the occupation of the houſe, tho' the word 
appurtenances be not added. 2 Term. Rep. 502.) 

[And every thiug ſhall be preſumed to pals which in common par- 
lance may be ſuppoſed to be comprehended under the words of the 
deviſe: as, where A. bcivg tenant for years of a houſe, gardens, ſtables, 
and coal-pen, bequeathed in the following words; * give the horſe 


3 I live in and gardens to B.“ the {tables and coal- pen paſſed with- 


out being expreſsly named, though the teſtator uſed them for the 
purpoſes of trade, as well as for the convenience of his houſe. 2 Term 
Rep. 498.] 1 
[Lands uſually occupied with a houſe will not paſs under a deviſe 
of a mefſuage with the appurtenances,” unleſs it clearly appears 
that the teſtator meant to extend the word © appurtenances” beyond 
its technical ſenſe. Buck v. Newton, C. P. T. 37 Geo. 3. 1 BY. & 
Pull. Rep. 53] 3 ; 
8 [t 
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If he leaſes land for 104. rent, and as concerning the diſpoſition of all - 
lis lands and tenements deviſes his rent of 101. in A. to his wife ; ſhe 
mall have the land itſelf by this deviſe. R. 2 C70. 104. Mo. 771. 

Tho” by the ſame will he deviſes other land which was in leaſe, by 
the name of his land. Vide Mo. 772. | e 

[if a man deviſe that his couſin A. ſhall continue to live at his houſe, 
and be at the charge of keeping itz and the ſervants and coach horſes 
which the teſtator employed in plowing the ground, and ſpend the 
corn ariſing thereon in the houſe; the land enjoyed with the houſe 
ſhall paſs to the couſin. 1 P. V. 603. ] SES | 

So, if he deviſe a houſe and direct by will, that an annuity of 
1200 J. per ann. be paid to his couſin, and that ſhe ſhall maintain her 
ſon there; if the ſon chooſe to go from her, {till the couſin ſhall have 
the 1200/. per ann. in the fame manner as if the ſon had died. 1d. 
604.] ] | 

15 a man ſeiſed of the reverſion in fee of houſes let on ground- 
rents, begins his will by ſaying, it is to diſpoſe of all his worldly 
eſtate ; and deviſes all his ground-rents in parcels to his children, and 
their heirs and aſſigns for ever, except to his eldeſt, to whom he gives 
a ſmall legacy, and declares he is to have no more ſhare or portion 
than that; the reverſion paſſes by the deviſe. Maundy v. Maundy, T. 
$8 G. 2. Str. 1% .. 143%) SS 

[So a deviſe of leaſehold ground-rents ariſing from an under-build+ 
ing leaſe, paſſes the leaſehold reverſion. 1 Brown Ch. Rep. 76. 

If he deviſes all his lands; fee-farm rents, iſſuing out of thoſe 
lands, and which were afterwards purchaied by the deviſor, paſs. R. 
Eg. Ca. 78. (2d Part of 2 Mod. Ca.) Vide infra. . ; 
| If A. has the reverſion of tithes after-the death of B., and deviſes all 

his fee-Jimple lands to his brother, if his wife has not a ſon, but a daughter, 
aud dies, having no other tenements; the reverſion of the tythes 
| Palles. K. 1 Rol. 614. J. 7. 

[If a man, having freehold and leaſchold tythes, the latter being 
perpetually renewable. without fine, give all his tythes, tae leaſchold 
will pals. 1 Lrown Ch. Rep. 78.] | | 
S3o, if he deviſes all his real eftate, copyhold lands paſs. R. Eq. Ca. 
78. (2d Part of 2 Mod. Ca.) Fo Fo 85 

[If a man having freehold and copyhold lands in D. deviſes all his 
lands, &c. in D. in truſt to pay his debts, c. the freehold only ſhall 
paſs, unleſs he has ſurrendred to the uſe of his will, for that ſhews 
his intention; or unleſs the ſrechold is not ſulficient, for then equity 
will ſupply the want. Haflewo:d v. Pope, T. 1734, 3 P. V. 322. 
Tendril v. Smith, M. 1740, 2 Athyns, 85. | | | 

[If a man ſeiſed of a manor in D. deviſes all his lands and heres 
ditaments in D, the manor, a hereditament, thall paſs. Sed 2, If 
he had lands there alfo. Haſlewoud v. Pope, T. 1734, 3 P. V. 422.] 

If a man deviſe all his freehold houſes in A., having none but leale- 
hold houſes there, the leaſehold ſhall paſsz otherwiſe in a grant. 
1 P. V. 286.) . | 

[If a man has only leaſchold, and deviſes all his eſtates, the leafes 
hold paſſes. Knetsford v. Gardiner, I. 1742, 2 Athyns, 450.] 

[If he has ands in fee, and lands for years, and deviſes all his 
lands and tenements, the tee-fimple lands only paſs. hid.) 
| (But if all his freehold lands are ſettled upon his wife, to whom 

| =O 2h he 
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he ſo deviſes, the leaſchold will paſs, for otherwiſe he gives her no- 
thing. Semb. 1bid.] | 5 43 
[If a man ſeiſed in fee, and poſſeſſed by leaſe for 21 years, of lands 

in D., deviſe all his lands whereof he is ſeiſed, paſeſed, or wherein he 
is any way intereſted, to A. for life, remainder to B. in tail, remain. 
der to C. for life, with power to make a jointure, remainder to truf. 
tees to preſerve contingent remainders, c. the leaſehold ſhall paſs 
as well as the freehold. 2 P. V. 456. Vid. Ambler, 356.] 

+ [But if he be ſeiſed of lands in fee in A., and poſſeſſed of an ex- 
tended intereft on a ſtatute in B., and deviſe all his lands, tenements, 
and real eſtate in A. and B. to J. S. and his heirs; this will not paſs 
the extended or chattel intereſt in B., efpectally if there be another 
clauſe in the will, which, inter alia, diſpoſes of all the teſtator's debts 
or credits. 3 P. V. 26.] 

[A man being entitled to a reverſion of certain eſtates in the coun- 
ties of Oxford and WVilis, deviſed all his eſtate in certain lands in the 
counties of Gloceſler and Wercefter, and elſewhere in the kingdom of 


England, it was held that by the latter words the reverſion paſſed. 


Cowop. 363.] 


If a man having only copyhold in fee, and a long term of years in 


the pariſh of A., deviſe all his eftate in A., after the deceaſe of his 
wite, to his niece and her heirs; this will carry both theſe intereſts 
to the niece, though there be alſo a bequeſt of all his goods, chatrels, 
and perſonal eſtate to his wife. 2 Bl. Rep. 1301.) 

If he deviſes þis rents, or lands mentioned in ſuch a deed or writing, 
it will be good. R. 2 Cro. 145. ; 

IIf a man ſettles lands on his fon, Ec. in tail-male, and being ſeiſed 
in fee of the reverſion of them, and in poſſeſſion of other land, de- 
viſes all his land, c. in three pariſhes (by name) and elſewhere, not 
by him formerly ſettled, or thereby diſpoſed of; the reverſion in fee 
will paſs, tho' of greater value than the lands named, and tho' his 
ſon's daughters have not a proper proviſion. Cheſter v. Ghefter, T. 
1730, 3 P. V. 56. 

If he deviſes all Bis lands (having land in poſſeſſion, and land in 
reverſion aſter an eſſate for life) to his executors for ten years, and 
then to ſell for payment oſ debts, and the eſtate for life ceaſes; they 
may ſell the land in reverſion. R. Cro. El. 525. Ow. 155. Vid. 
1 Term Rep. 105. 

[Where a man deviſed his freehold and copyhold eſtate, and part 
of the copyhold conſiſted of a malt-houſe and brew-houſe, which were 
tet with the plant and utenſils; it was held that the plant and uten- 
fils paſſed. Ambler, 295.] = 

If a man deviſes to A. for life, and to enable his wife to pay his 
debts and legacies, deviſes all his lands, tenements, and hereditaments 


not diſpoſed of before, to his wife for ever; the reverſion of the lands de- 


viſed to A. paſſes to the wite as an hereditament not before diſpoſed 
of, tho? he had aſſets ſuſhcient otherwiſe. R. cont. in B. R., but the 


Judgment was reverſed and R. acc. per all the Fudges in the Exchequer- 


Chamber. 2 Vent. 285. 3 Mod. 229. | : | 
If he deviſes a manor for fix years, other land to A. in ſee; and 


all the reſt of his lands to B.; by this the reverſion of his manor paſſes. | 


Al. 28. R. 1 Lev. 212. Adm. Mol. Ca. 111. 


u he deviſes ſeveral legacies, and afterwards ſuch and ſuch lands, | 
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and 


and all the reft of Ke goods, monies, and other eftate whatſoever, to bis 
executor, having other lands: ' thoſe paſs to the executor, Ca. Ch, 
262 | „ 

If he deviſes all his real and perſonal eflate fee- farm rents paſs. R. 


Med. Ca. 107. 1 Sal. 237. ide ſupra. | | 
So, if it be, all the re/idue of his real and perſonal eſtate. Med. 


Ca. 108. | | | | 
[So, if he deviſes “ all he is worth,” this will paſs real as well as 
perſonal eſtates. 1 Brown Ch. Rep. 437+] | a 
Tho' it be accompanied with words, which denote the perſonal 
eſtate only. Mod. Ca. 108. 17 85 | | 

[If a man makes his will. — © As to my temporal eſtate, I bequeath 
« to T. (teſtator's heir at law) 507.” (then gives ſeveral legacies) ; 
« and all the reſt and reſidue of my eſtate, goods, and chattels what- 
« ſoever, I give and bequeath to my wife, whom I make full and 
« ſole executrix.” This is a deviſe of his real eſtate, per King C., and 
in fee-ſimple, per Talbet, C. on re-hearing. Tanner v. Morſe, T. 
8 G. 2. C. T. T. 284-] | | 

[If a man after ſeveral deviſes of lands to his wife. and to others, 
gives all the reſidue of his goods, c. together with his real eftate not 
before deviſed, to his wife; the inheritance of lands not mentioned 
paſſes. Ridout v. Pain, P. 1747, 3 Atkyns, 486. 1 Veſey, 10.] 

So, does the reverſion in fee of lands before deviſed to her for life, 
tho? (aid to be given her becauſe her jointure was not ſufkcient for her 
to live hoſpitably upon. 154d. | | 

[Under a deviſe of the reſidue of real efate, reverſions not otherwiſe 
ſpecifically diſpoſed of, will paſs. Vid. 2 Bl. Rep. 737. 

[Put where a reverſion is /pecifically deviſed, tho? to teſtator's own 
right heirs, it is an exception out of the general reſiduary clauſe. 
2 Bl. Rep. 739. Cowp. 420. ] | | | 

[Unleſs under ſpecial circumſtances, which would prevent the re- 
ſiduary clauſe from being ſatisfied, unleſs the previous deviſe to his 
own right heirs were rejected as nugatory and void. 2 Bl. Rep. 737.] ] 

[If a man deviſe certain lands to truſtees, in caſe his perſonal ęſlute 
ſhall not be ſufficient for the payment of debts, in aid of it; and all the 
rel, reſidue, and remainder of his real and perſonal ęſiate, to his wife ; 
it the perſonal eſtate prove ſufficient, the /ands deviſed in aid paſs to 
the wife by the reſiduary clauſe ; if the perſonal prove deficient in 
fart only, the wife is entitled to what remains of the real, after ſup- 
plying the deficiency. Cowp. 43+] . 

[A man, ſeiſed of lands in C. and G. in fee, of other lands in A. 
and B. for liver renewable for ever, and of other lands under leaſes for 
3 lives, with reverſionary terms for 21 years, from he death of the ſur- 
diving life in each; and being himſelf the ſurviving life in one, deviſes 
thus: As to all my wordly ſubſtance, I give to my mother, my houſe and 
land in C. with the appurtenances, during her natural life, clear of 
any ceduQtion ; and allo my lands of C. (ſubject to a rent payable 
thereout) for life, without liberty of committing waſte thereon ; and aſter 
ſeveral legacies to relations, (one of whom was his heir at law,) he de- 
| Viſes to his mother, all the © remainder” and © reſidue” of all his ef- 
© fects” beth ce real” and © perſonal,” which he ſhall die poſſeſſed 
of: notwithſtanding the reſtrictions in the former part, for her natural 
life, and without liberty of committing waſte, the mother, by the reſi- 
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duary clauſe, takes a fee in all the teſtator's fee-fimple eſtates, and 
the whole of his intereſt in the reſt of his real property, ſubject to the 
charges thereon. Cowp. 299.]J | 

[The word /egacy is not confined to pecuniary legacies, but may 
extend to deviſes of land. Hope v. Taylor, P. 30 G. 2. 1 B. M. 268. 
5 Term Rep. 716. Infra, p. 391. | g 

Yet if a man deviſes a!/ his lands to A. and B. and their heirs, as 
tenants in common, and afterwards all the reſidue of his real and perſonal 
Hate to D. and his heirs; A. dies before the teſtator; his part does 


not go to D. but to the heir of the teſtator. Dub. 2 Med. Ca. 124. 
221. 224, 225. | 


So, if any part of the deſcription is certain, it is ſufficient tho' the 
other part fails: as, if he deviſes his corner-houſe, in the tenure of A. 
and B., and A. only has it. R. Cro. Car. 447. 473- 1 Rol. 613. I. 51. 
Fon. 379. | 

Or, if he has a corner houſe in the poſſeſſion of A. and another 
houſe adjoining in the poſſeſſion of C. and deviſes his corner-houſe in 
the poſſe ren of A. and C., the corner-houſe only paſſes. R. Cro. Car, 


447. Jen. 379. oy TOE 
If he deviſes his tenement with its appurtenances in which H. daelleth 


in B., land appurtenant, though out cf B., paſſes. R. Cre. El. 113. 

So, if the words may be aſcertained by a thing to which they re- 
fer, it is ſufficient : as, if a man, by deed, covenants upon the mar. 
riage of his ſon, to levy a fine to the uſe of G. his ſon in tail, Ec. 
and afterwards by his will ſays, I ratify to G. all thſe my eflates granted 
in marriage, & c. tho' no fine was levied, whereby the conveyance 


was void, yet the lands pais to him in tail by the will. R. 4 Med. 
132. 1 06k INF» 


If A. contracts with B. ſor land, and takes a conveyance of it from 
C., and afterwards deviies all the land purchaſed of B., it will be a 
good deviſe of thoſe lands. R. 1 And. 188. | 

It a man having lands in A. enters into a treaty for the purchaſe 
of other lands in B., but before the agreement is reduced into writing 
makes his will, and deviſes all his lands in 4. and elſewhere in 
England, and afterwards proceeds, and has an eſtate in equity in the 
lands in B. before his death; theſe lands paſs by his will. Petter v. 
Potter, P. 1750, 1 Veſey, 437.) h ; 

So, if the words are joined to another ſentence, and governed by a 
verb of it, they ſhall be aſcertained by it; as, if a man deviſes Black- 
acre in fee to A., and alſo Whiteacre ; he ſhall have a fee in I hiteacre. 
1 Sal. 235. | 


© If he deviſes all Bis eſtate in his term, and alſo B., (in which he had 


an inheritance,) the deviſee ſhail have a fee in B. Per three J. Heit 
cont, 1 Sal. 234. | 

If he deviſes land in A. to B. and the heirs of his body, and de- 
viſes to him land in D. and alſo land in S., then deviſes land in F. to 


Hold the laft deviſed premiſes to him and the heirs of his body ; he (hall 


have an eſtate-tail in the lands in D. and S. as well as in F. X. 
1 And. 160. 1 Leo. 57. Sav. 80. 

80, if there be a ſufficient deſcription, it ſhall not be controlled or 
reſtrained by an imperfect explanation afterwards : as, if a man deviſes 


ell his tenements in A. ta truſtezs, to pay his debts till B. attain 21, and 
afterwards ail the fame tenements, vis, Two parts of N. tenement for 
: | ſuch 
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ſach a purpoſe, and the third part for ſuch, and then to B., but ſays: 
nothing of U. tenement; yet that paſſes to B., for he has before given 
all to him. R. 4 Mod. 144. : | DE 
If a man deviſes all his meſſuage in which N. dzvells called the Swan; 
tho' N. had only three rooms, the whole meſſuage paſſes : for the 
name of zhe San aſcertains the whole. R. Cro. Car. 129. Fon. 195. 
[A. by will gave two legacies of 150 f. each to. his ſon and daughter 
to be paid at 21; then he gave all his realty and perſonalty to his wife 
for life, and after her death one freehold eſtate to the ſon, and the 
other to the daughter, “ but it either or both of his children ſhould, 
« die before the wife, then Ve legacies which were left to them 
« ſhould return to the wife.” It was holden, that on the death of the 
ſon before the mother, the mother was entitled to the reverſion of the 
freehold eſtate. Hardacre v. Nafh, B. R. T. 34 Geo. 3. 5 7. K. 716. 
[The word © /egacy” may be applied to a real eſtate, if the context 
ol the will ſhew that ſuch was the teſtator's intention. id. Hape v. 
Taylor, B. R. E. 30 Geo. 2. 1 Burr. 268.] | 
A. being ſeiſed of ſeveral freehold eſtates, and poſſeſſed of part. 
of a farm held by a church leaſe renewable, (the other part of the 
- farm being freehold, and the whole having always been let together 
as one entire farm at one rent,) deviſed “ all his manors, meſſuages, 
„ houſes, farms, lands, woodiands, hereditaments, and real eſtates 
* whatloever,” to B.; and gave © all the reſt and reſidue of his 
« ready money, rents 1n arrear, ſtock in the public funds, jewels, 
and perſonal eſtate whatſoever” to C.; and it was holden that the 
leaſehold part of the farm paſſed under the firſt deviſe. Lane v. Earl 
Stanhope, B. R. T. 35 Geo. 3. 6 T. K. 345. 


A 


(N z.) By what, not. 


But where words in a deviſe are expreſs, they ſhall not be extended 
by implication : as, if a man has an houſe and land in A. and a houſe 
and land in B., and deviſes his houſe and land in A., with all his other 

lands, meadows, and paſtures in B., this does not extend to his houſe in . 
B. R. Cro. El. 476. 658. Mo. 359. Ow. 75. Vide poft. (N 12, 13.) 
(Mo. 559. reports this cont. and ſo 2 Rol. 49. J. 53. 50. J. 4. but 
2 Rol. 57.1. 25. and 2 And. 123. acc.) | 

If he has land named H. in A. and B., and deviſes hrs land in A. 
called H.; ſo much as lies in A. only paſſes. R. 2 Cro. 22. | 

[By a deviſe of a houſe cum pertinentiis, only the garden and orchard . 
will paſs with it; but by a deviſe of a houſe wi the land appertaining 
thereto, the land uſually occupied therewith will paſs. 1 P. V. 603.} 

So, if he deviſes it 7% his ſon, and if he dies without iſſue, then he de=. 
viſes H. generally to his daughters; that which lies in A. only paſſes, 

to the daughters, for no more was deviſed to the ſon. MB. per three 
J. 2 cont. 2 Cro. 22, Cro, El. 674. £4. 

If he has land in 4. and B. in Wales, and mortgages of land in 
other counties in Wales, and deviſes his lands in A. and B. or elſewhere . 
in Wales, to D., and the refidue of his perſonal citate ro his executor 3. 
the mortgages do not paſs to D., for the words, or e/ſewhere in Wales, 
extend to little parcals out of A. and B., but not to lands of another 
nature. R. 1 Ver. 4. 5 PER ' 

If A. has 100 acres. of land named Jacks, and lets an houſe and 
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60 aeres of his land to B. and then deviſes to his wife hz faid houſe 
and all his land named Jacks, in the poſſeſſion of B., only the 60 acres 
paſs. 2 Lea. 226. Vide pęſt. (N 13.) | 

If A., tenant for life, remainder to his ſon in tail, remainder to him. 
ſelf in fee, deviſes all his lands, &c. to truftees, to raiſe portions for his 
daughters; and if his ſon dies without iſſue, all, except A., B., and C. to 
one daughter, and A., B., and C. to another daughter; and whereas be had 
ether lands which his father defired bis coufin ſhould have, be requeſted his 
brother to provide for that : thoſe other lands do not paſs to the firſt 
daughter, but deſcend to both the daughters, upon the death of his 
ſon without iſſue. R. Sin. 631. 

So, general and uncertain words ſhall not be extended by conſtruc. 
tion: as, if a man gives a/ to his mother ; this does not amount to a 
_ deviſe of his lands. R. Ray. 97. 1 Sid. 191. 1 Lev. 130. 

If he deviſes the manor of B. 10 A. and his heirs, and his manor of C. 
70 S. for life, and if be dies, living A., to him who has his manor of B.; 


afterwards A, ſells the manor of B., then S. dies; A. ſhall not have 


the manor of C. R. 1 And. 306. 

[If a man on ſhipboard, entitled to a conſiderable leaſehold eſtate 
by the death of his father, to which he did not know he had a right, 
make his will at ſea, and deviſe to his mother, if living, his rings, 
making one of his ſhip-mates his executor, to whom he bequeathed 
his red-box, and all things not before bequeathed ; this will not paſs the 
leaſehold intereſt to which the teftator did not know he was entitled, 
but ſhall be reſtrained to things eju/dem generis. 1 P. V. 302.) 

If he deviſes to A. for life, and afterwvards exitui ſuo, and he leaves a 
ſon and a daughter; the remainder does not go to both, but ſhall be 
void for the uncertainty. R. 2 And. 134. | | 

If he ſays, I make A. executor of all my goods, lands, and chattels ; 
it ſhall not be a deviſe of lands, tho' he has no chattels real. R. Fg. 
Ga 1 „ | 

So, a deviſe to a wife, of ſo much money to pay for lands purchaſed of 
A. which are ſettled upon the wife for her jointure, when they are not 
ſettled, ſhall not be a deviſe of the lands themſelves. R. per three J. 
Pawel, cont. 3 Lev. 259. 2 Vent. 56. | 

[If a man poſſeſſed of leaſehold, and ſeiſed in fee of freehold, 
charges all with payment of debts, and deviſes to his executors the 

leaſehold, in truſt to ſell and pay the debts, and if not ſufficient, then 
he deviſes, © that his executors (his two ſons and daughter) ſhall and 
6 may abſolutely ſell, mortgage, or otherwiſe diſpoſe of his freehold, 
« for payment of ſuch debts, c. as leaſehold would not; and after 
% payment deviſes it to truſtees in truſt,” c. No eſtate paſſes to 
the ſons and daughter, but only a power to fell, &c. Lancaſler v. 
Thorton, TJ. 33 & 34 G. 2. 2 B. M. 1027.] 

So, general words ſhall not be extended beyond words of an in- 
ferior ſpecies, which precede them: as, if a man deviſes his land 15 
A., and all his goods, chattels, eflates, mortgages, debts, &c. to B., the 
word mortgages does not extend to mortgages in fee not forfeited. 
1 Rol. 834. J. 46. (N. B. Jon. 380. and Cro. Car. 447. 449., where 
the caſe is reported, mention the mortgages as forfeited, tho Rol. Ab. 
ſtates them otherwiſe.) It extends to give them only for life. Jon. 
380. 1 Rol. 834. J. 46. Cro. Car. 447. 449. | 
| So, gftates being ſubſequent to goods, does not amount to a deviſe 
of a fee in the land. R. Jon. 380. Cre. Car. 447. 449. So, 
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So, a deviſe of all his lande, tenements, and hereditaments, does not 
aſs mortgages in fee, tho? forfeited. R. 2 Ver. 625. | 
Though he afterwards forecloſes them, or gets a releaſe of the 
equity. R. 2 Ver. 625, | | Dy 4 
But words, which otherwiſe can have no effect, tho' accompanied 
with words of an inferior nature, ſhall not be rejected; as, if a man 
deviſes the reſt of his goods, lands, and moveables to his children; lands ok 
which he was ſeiſed in fee, paſs for life. X. Mo. 594. | 'S) 
So, where the words of a will are expreſs, they ſhall not be avoided 
in favour of the heir at law. 2 Yer. 340. | R 
[The teſtator, having given 4000 J. to A. and B. in truſt for cer- 
tain perſons, by a reſiduary clauſe gave * all the reſt of his eſtate 
« and effects oft what nature ſoever to A. and B., their executors and 
« adminiftrators, in truſt, to add the intereſi to the principal, fo as to 
« accumulate the fame, it being his will that the reſidue ſhould not 
„ paſs but at the time and in the manner as the principal ſum of 
« 40007. was directed to be paid.” It was holden that a houſe, the 
only freehold of which the teſtator was ſeiſed, did not paſs by the 
will, notwithſtanding there were general words in the introduQtory 
clauſe, „as to all his ate and effects both real and perſonal.” 
Spearing v. Puckner, B. R. E. 36 Geo. 3. 6 T. R. 610.] | 
[A. having an eſtate of his own in the county of B., and another 
in C., and having alſo the legal but no beneficial intereſt in an eſtate 
in D., with power of appointing it to either of his ſons, by will de- 
viſed « all his eſtates of what nature or kind ſoever in the county of 
« B., and at — in the county of C. or elſewhere in the kingdom of 
« England, after payment of his debts, &c.“ to a younger ſon. It was 
holden that the truſt-eſtate, which he had the power of appointing, 
did not paſs by this general deviſe. Reade d. Reade, B. K. H. 39 
(rev. 3. 8 T. KR. 118.] . | 


What paſſes by a deviſe cum pertinentits, or as incident, vide in 
Grant, (E 9. 11.) | . 


(N 4.) What Words paſs a Fee. 


Words which ſhew an intent that the deviſee ſhall have a greater 
eſtate than for life, and do not limit an eſtate-rail, make a fee, tho” 
there be not the word heirs, [Cowp. 356.] Vide poſt. (N 6.) 
As, if a man deviſes land to A. in perpetuum, he ſhall have a fee. 
R. Cre. Car. 129. on. 195. 1 Rol. 834. J. 10. Co. L. 9. b. 
Or, to B. habend. ſibi & ſuis. R. Bend. pl. 9. | | 
Or, to B. and his afſigns for ever. 1 Rol. 834. J. 15. Rs 
To B. and his heir, in the fingular number. 1 Rol. 832. J. 40. 
[The teitator, . Eagle, deviſed thus, “to my brother Thomas for 
44 life, then to the neareſt of my relations, . to B. the fon of 
* Thomar, and his heirs for ever; and after their deceaſes to the neareſt 
* of kindred to me, firſt male and then female; the houſe, Qc. to 
« deſcend to the name of Eagle, to be kept up as long as the world 
* ſhall endure, and never to be fold ;” and holden that B. the ſon of 
. . Thomas, took a fee. Preſton v. Funnell, C. P. T. 12 & 13 Geo. 2. 
Willer, 164. 7 Med. gu. edit. 296. S. C. | | 
to B. & ſanguini ſuo. 1 Rol. 834. J. 17. But this is only an 


eſlate- tail. Per Helt Med, Ca. 110. To 


* and funeral expences being thereout paid,” it conveys the fee of all 
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To B. and his ſucceſſors. 1 Rol. 835. I. 15, Fn; ? 
So, if he deviſes to B. to diſpoſe at his will and pleaſure. 1 Kol. 834. 
1. 12. Ri A. 57. Bend. . 9. | ; 

Or, to give to his children. Med. inn. | 
To 404 of to which of his children he pleaſes ; for he may diſpoſe in 
fee. Dub. 2 Lev. 104. and afterwards R. acc. per three J. Van. 
cont. that he may diſpoſe of the tee. 1 Mod. 189. Cart. 232. 1 Sal. 

240. Semb. Jon. 137. Latch, 939. | 

{Deviſe to 4. (the heir at law) for life, then to her iſſue, if none, 
to diſpoſe at her will and pleaſure; 4. never has ifſue, a fee paſſcs. 
Goodtitle v. Otauay, T. 26 & 27 G. 2. 2 Wil. 6.] | 

To make proviſion for his children. Mod. Ca. 110. 

Upon truſts which are perpetual. R. 2 Med. Ca. 255. 382. 

A deviſe to truſtees, and the ſurvivor of them, (without the word 
heirs,) in truſt for others, in tail and in fee, paſſes a fee to the truſ- 
tees. Shaw v. Weigh, P. 1 G. 2. Str. 798. Fort. 58.] 

[A fee will paſs without the word heirs, where a truſt of land can 
be ſatisfied no other way. Villers v. Villers, M. 1740, 2 Athyns, 71.] 

[So, wherever any thing is directed to be done, which, ſtrictly 
ſpeaking, an eſtate for life only, may not be ſuiſicient to anſwer, the 
court will imply a fee. ' Per Ld. Mansfield C. J. Loveacres v. Blight, 
B. R. M. 16 Geo. 3. Cop. 356.] TT 

So, if he deviſcs to B., paying a ſum in groſs. 1 Rol. 834. l. 8. 
2 Mad. 25. R. 6 Co. 16. a. R. Cro. El. 204. Bro. Teſtament, 18. 
Bro. Eſtates, 78. 2 Ver. 106. R. 1 And. 38. R. 2 Cre. 591. 599. 
R. 2 Cro. 527. [Salmon v. Denham, C. P. M. 6 Geo. 1. Com. 323. 
Moone v. Heaſeman, C. P. H. 12 Geo. 2. Willes, 138. Cowp. 356.] 

[Under this deviſe “ I give my houſe and furniture to A., whom! 
« make executrix, e paying all my debts and legacies, A. takes a fee. 
Willey v. Holmes, B. R. M. 39 Geo. 3. 8 T. R. 1.) | 

Or, paying ſo much out of the profits to A. for life, and 20 8. per ann. 
to B. for life. R. 2 Rol. 80. Vide poſt. (N 7.) | 

Or, in conſideration that he releaſe a debt. R. Bend. pl. 19. 1 And. 
35. 2 And. 13. | 

Or, to pay his debts, Dy. 371.6. N. Bend. 37. Cont. Dal. 13. R. 
acc. Ca. Ch. 196. [Cowp. 3506.] | 

Or, paying a rent cut of it perpetually. 1 Rel. 835.1. 30. R. Sal. 685. 

Or, paying ſo much per ann. tlio' leſs than the annual rent, if there 
be a poſſibility of loſs thereby. R. 2 Mad. 25. Pol. 399. R. Cre. 
Bl. 378. Salman v. Denham, C. P. M. 6 Geo. 1. Com. 323. Baker 
v. Stocker, B. R. M. 33 Ges. 3. 5 T. R. 13. Andrew v. Southouſe, B. R. 
T. 33 Geo. 3. 5 T. R. 292. | 

Or, that he allow maintenance to A. for his life ; tor he ought to allow 
it immediately. R. 2 Jen. 107. Pol. 545. | 

So, if he deviſes 10/. per ann. and deviſes legacies of 120 J. to be 
paid out of it awithin a year; for they cannot be paid out of the annual 
profits. R. 2 Lev. 249. 2 Jon. 113. but reported cont. Pol. 553. 
[Cowp. 356.] | | 

So, it he deviſes the re/! of his goods and land to A. to diſcharge all 
things charged in hie wwill ; A. ſhall have a fee. 1 Ch. R. 191. 

[So, if he deviſes all the reſt, reſidue, and remainder of his lands, 
« hereditaments,” goods, chattels, and perſonal eſtate, “ his legacies 


the 


DETVIGR _- 205 
the deviſor's real eſtate. Doe v. Richards, B. R. T. 29 Geo. 3.3 T. R. 


3 Gut a deviſe of all teſtator's real and perſonal eſtate to A. and B., 
to be equally divided between them, or to the ſurvivor of them, pay- 
ing his lawful debts, and after their deceaſe to the heir male, gives 
A. and B. only a conditional eſtate for life. 2 Bl. Rep. 1215.) 
3s, if he deviſes to A. for life, and then to a ſon of A, except A. pur- 
chaſes land of the ſame value for his ſon, and then A. ſhall fell ; A. does 
not purchaſe, Oc. the ſon has a fee; for purchaſe in, the 2d clauſe 
imports an abſolute purchaſe. R. 1 Rol. 833. J. 50. 2 Cro. 599. 
Hab. 65. Vide infra. 
| So, a deviſe, that his executor all purchaſe 100 J. per ann, for his ſon, 
gives him a fee. 1 Aol. 834. 45. MT 
So, a deviſe to A. if he releaſes a debt to the deviſor's executor. 1 And. 
35. 2 And. 13. | | 
So, a deviſe to three daughters, and if one dies before the others, one ts 
be heir to the other, gives a tee. R. 1 Rol. 833. J. 45. Videpoſt. (N 7.) 
So, if he deviſes to A. and if he dies under age to the heirs of the deviſor, 
A. has a fee; for when he gives it to his own heirs, if A. dies under age, 
it imports that the heir of A. ſhall have it, if he does not ſo die. 2 Sund. 
88. | 
: So, if he deviſes zo A. but :/ his father purchaſes other land of like value, to 
another, A. has a fee; for purchaſe imports a tee, and ro the value, ought 
to be to the value of the whole eſtate. R. Hob. G5. 1 Kol. 834. J. 5. 
835. J. 20. Vide ſupra. | | 
So, if he deviſes to A., and if be aliens, that it ſhall revert, and ſays 
that he ſhall pay 3 J. to B. and his heirs. R. Cro. El. 745. "IE 
50, it a man deviſes to another all his lands of inheritance. R. Mo. 873. 
All his tenant right eftate in ſuch land. K. 1 Med. 100. 2 Lev. 91. 
So, all his eſtate. R. 3 Mod. 45. R. 1 Rol. 835. J. 5. X. Mod. 
Ca. 109. 1 Sal. 237. [Vid. 1 Term Rep. 411. 2 P. V. 335. 5 24. 
2 Eq. Caf. Abr. 313. 3 Will. 414. Cowp. 306. 355. 659. Doug. 
763. Cofe T. T. 167. 2 Al. 38.] | 8 
All the reſt of his eſtate. C/ie v. Gibbons, M. 1 G. 2. Ld. Raym. 
1324. in Chan. | | 1 
(So, all my intereſt. Right v. Sidebstham, B. R. T. 21 Geo. 3. 
Dougl. 76340 | | 
[If teſtacor deviſe, „ As to my temporal eſtate, I bequeath to my 
e nephew J. (feſtator's heir at law) 50 l., and after other legacies, all 
the reſt and reſidue of my eſtate whatſoever | give to my wife AM., 
« whom [ make full and ſole executrix;” an cſtate in fee- ſimple 
paſſes. Tanner v. Morſe, T. 7 G. 2. C. T. T. 284 3 P. V. 295.]' 
[But now it is held that the word ““ eſtates“ is equivalent to 
i Eſtate,” and will paſs a fee unleſs coupled with other words, which 
ſhew a contrary intention. 2 Term Rep. 656.] 3 
[By a deviſe of the reſidue of real and perſonal eſtate, in truſt for 
teltator's younger ſon till he attain 21, and then the truſt to ceaſe; 
the younger ſon takes the fee. Ambler, 387.) | 
[But introductory words, as touching the diſpoſition of all my tem- 
« poral eſtate, or the like; will not alone cauſe a devie of certain 
houſcs to A. without any further diſpoſition ot the ſame, to be con- 
ſtrucd an eſtate in fee-ſimple. 2 Bl. Rep. 889. Cowp. 35 2. 657.] 
[But connected with other words in the body ot the will which 
manifeſtly ſhew the teſtator's intention to paſs a tec, they will. Coꝛup. 
352. 660. Vid. id, 808. | [Tho? 
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[Tho the word gfate, and even with a locality, in or at, paſſes the 
whole intereſt of teſtator; as well as the lands; yet if it adds, in 
the orcupation of A., or if it is eſtates, (in the plural,) it is not certain 
that the fee paſſes. Goodwyn v. Goodwyn, H. 1748, 1 Peſey, 226. 
1 Eg. Caf. Abr. 178. pl. 19.] | 
(If a will begins, “ As to my temporal eſtate, I give,” &c. and then 
gives ſeveral legacies to A., and directs A. to ſell any part of real or 
_ perſonal for payment of debts and legacies, and concludes, « all 
& the reſt of my goods and chattels, real and perſonal, moveable and 
« immoveable, as houſes, gardens, tenements, &c. I give to 4” 
without = the word gate, or any words of limitation, a fee paſſes. 
Grayſon v. Atkinſon, M 26 G. 2. 1 Wil. 333. | 

[A. by his will reciting, © as to ſuch worldly eſtate as God has 
« plęeaſed to bleſs me with,” made a proviſion for his heir at law, and 
deviſed “ all the reſt and reſidue of his goods, chattels, rights, credits, 

_ & perſonal and reffamentary etate whatſoever, to B. for his own uſe, 
cc benefit, and diſpoſal.” Under this clauſe B. took an eſtate in fee 
in the lands of the teſtator. Smith v. Cofiin, C. P. E. 35 Geo. 3. 
2 H. Bl. 444.] | | 

[A deviſe of © all the reſt and reſidue of my eſtate, of what nature 
&« or kind ſoever,” includes real as well as perſonal property, though 
accompanied with limitations peculiarly applicable, and uſually applied 
to perſonal property alone. Doe v. Chapman, C. P. E. 29 Geo. z. 
1 H. Bl. 223.) 

A. deviſed his real and perſonal eſtates to his wife for life, and di- 
rected part of the perſonalty to be ſold after his wife's death by the 
executor, and divided between C., D., E., F., and G.; he then gare 
two annuities to H. and J. to be paid by his executor out of his whole eflate, 
and to commence aſter his wife's death; and he then deviſed, “ the 
« remainder of the profits after his wife's death, and after the yearly 
4 payments to the annuitants, out of his whole eflate, to B., C., and 

% D., equally, ſhare and ſhare alike.” It was holden that the executor 
took a fee. Buzley v. Woodhouſe, B. R. M. 21 Geo. 3. 4 T. K. 89.] 

(I give to my wife all my money, plate, &c. and all my goods, 
chattels, and perſonal eſtate, real or perſonal ; and I further deviſe to 
my ſaid wife and her heirs, /uch part of all my real eſtate that I have 
any power to diſpoſe of by will; paſſes a fee to the wife. Hurſt v. 
E. Winchelſca, M. 33 G. 2. 2 B. M. 880.) Js 

Or, his whole eflate paying debts and legacies ; if his perſonal eſtate 
be not ſufficient for the debts. R. 1 Rol. 834. I. 3o. 

So, if he deviſes 7 A. fer years, and that A. ſhall have the inheritance, 
if the law will allow it. R. Hob. 2. | 

So, if he deviſes 1% A. for life, and afterwards all my lands, tenements, 
and hereditaments not before diſpoſed of, to B., this gives the reverſion of 
the lands before deviſed to B. in fee. X. 2 Vent. 285. Carth. 50. 
R. 2 Ver. 560, | | 

Or, all the reſt and remainder of my eflate to B.; this gives the rever- 
fion of the lands before diſpoſed of, and the other lands not diſpoſed of, 
to B. in fce, Semb. 4 Mod. go. 3 Mod. 228. R. 2 Ver. 564. R. 
Eg. Ca. 92. (2d Part of 2 Med. Ca.) 

So, if he deviſes his lands in A. to one, and all his other lands, tene- 
went, and hereditaments, to His brother; alſo I give to my brother all my 
goods, chaitels, &c. and ꝛbhafſeever elſe I have in the world, &Cc. theſe 
laſt words give him a fee. R. in C. B. T. 8 An. inter Hopenwell Ti 


Ackland, Com. 164, 1 Sal. 239. 2er. 687, 
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lk a man gives A. a particular limited eſtate in one part of his will, 
and then gives him all the refidue of his real eſtate, (and there are no 
reſtrictive words,) the fee paſſes. Ridout v. Pain, P. 1747, 3 Atkyns, 
486. 1 Veſey, 10.] * . 5 
So, if he deviſes 1 A. for life, and the whole remainder to B., and if 
B. dies under age, to C. and his heirs; B. has a fee. R. Lut. 764. 
Or, deviſes the fee-frmple to A., and after his death to B. for Fl A. 
has the fee after the death of B. R. Dy. 357. 2 Rol. 425. Bend. pl. 


293. | 

"Zo, if he deviſes all his eflate real and perſonal for payment of his debts 
and legacies. R. Ca. Ch. 196. | | / 
A,, after directing payment of debts, ſays, Lem, “ in default of 
« jſſue of my own body, I give lands to B. in truſt to pay annuities till 
« my debts are paid, and after all my debts, Ic. (except the annuities) 
« are ſatisfied, I give the lands to C.” &c. A. dies .a bachelor. 
B. takes a fee determinable when the purpoſe of paying debts is per- 
formed. Willington v. Willington, H. 8 G. 3. 4 B. MH. 2165. 1 Bl. 
Rep. 645. ; | | 

If he deviſes the fee of his eſtate to a woman for life, and afterwards 
to her fon generally, the ſon has a fee. R. 1 And. gi. 

If he deviſe his eſtate at N. to A. in tail, remainder to A. in fee, 
if he ſurvive B. his wife; but if B. ſurvive A., then the ſaid eſtate and 
premiſes (ſubject to an annuity to B. for life) to C. This is a fee- 

ſimple in C. 2 BY. Rep. 938.] © | „ 4 
[But a deviſe of a trifling pecuniary legacy to the heirs at law, 
jointly with other grandchildren of the eſtator, and to be paid on a 
future contingency, will not turn a deviſe in remainder to A. gene- 
rally into a fee-ſimple. 2 BY. Rep. 1045. Vide poſt. (N 7.)] 

If he deviſes Blackacre to A. for life, and all his lands not before diſ- 
poſed of to B.; the reverſion paſſes to B. in fee. R. 2 Ver. 461. 

[If A., by ſettlement tenant for life of part, and tenant in tail of 
other part, the reverſion of the whole to him in fee, deviſes all his 
lands and hereditaments ct of ſettlement to his nephew; the reverſion 
paſſes. R. 2 Ver. 623.] 

[Deviſe of a farm to A. for life, remainder to her daughter B., ſne 
paying to each of her ſiſters, C. and D., 500 J.; if either of them 
die, the ſurvivor to have the legacy; if B. die, the farm to be divided 
between the ſurvivors; and in caſe all three die before A., then to 
the heirs of A. ſor ever. It was holden that C. and D. were each 
entitled to a moiety of the farm in fee on the contingencies of their 
ſurviving their mother (A.), and of their ſiſter (B.) dying before ſhe 
2 2 legacies. Moone v. Heaſeman, C. P. H. 12 Geo. 2. Willes, 
138. | 
So, if the latter part of the deviſe, © in caſe all three die before 
A., then to A.'s heirs,” had not been added. Bid.) 

LA. having an only child B., (a daughter,) deviſed lands to a child 
with which his wife was then enſient, if a male, but if a female, then 
the lands were to be divided between B. and that female ; and if. 
they both died without iſſue, then to C. in fee. The child was born, 
and was a male; and it was holden that he took a fee either by the 
5 # by deſcent. Davies v. Hamlin, C. P. H. 19 Geo. 2. Wille, 

Vide pot. (N 6.) OY a 
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(N 5.) What Words make an Eſtate-Tail. 


It a man deviſes land to another and his iſſues 5 this makes an eſtate. | 


tail in a will. 1 Rol. 335. J. 47. if he has no iſſue alive. 1 Vent. 229. 
Vide Eflates, (B 3, &c.) 
Or, to another and his heirs male; for the law ſupplies the words, 
| of bis body. Co. L. 25. ö. Per two J. 27 H. 8. 27.0 
So, to another and his children, if he has no child living. R. 
6 Co. 17. 3. Mo. 397. 
To another and Ihe fruit of his body. R. Mo. 637. 
To A. and his heirs legitime procreatis. Mo. 637. 
[To a man for and during his natural life, and after his deceaſe ts 
his heirs and aſſigns for ever, and for wwant of ſuch heirs, to another 
and his heirs ; the firſt takes an eſtate-tail. Coup. 234-] 
 [Deviſe to A. and her heirs, and if ſhe died without iſſue, then ſhe 
was enabled to diſpoſe of the eſtate by will or deed; and for want of 
ſuch iflue and direction, Ec. then to the deviſor's right heirs ; E 
who had iſſue, took an eſtate-tail. Neville v. Rivers, B. R. E. 
37 Geo. 3. 7 T. KR. 276. | 
[Devile to A. and B. and their heirs for ever, provided that if 
ee both have iſſue, then both their dividends to go to the iſſue of their 
« own bodies; but if but one have iſſue, then the premiſes to go to 
« that iſſue,” &c.z it was holden that A. and B. took eſtates-tail. 
Doe v. Whichels, B. R. E. 39 Gee. 3. 8 T. R. 211.J 

To the heirs male of the body of B. now living ; the ſon of B. (who 
was the perſon deſigned to take) takes an ęſtate- tail. R. 2 Veni. 

1 a 
. >, A. and the heir male of his body, in the ſingular number. R. 
Cro. El. 313. Cont. if it be, to the eldeſt iſie male. R. Sav. 75. 

To A. and his iſſue male. Cre. El. 40. 


So, if a deviſe be 1% A., and if he dies without . ts another ; A. 


has an eſtate-tail. R. 3 Mod. 123. R. 1 Rel. 837. . 3. Per Hale, 
1 Vent. 230. [Vid. 1 P. W.605, 606.] 

[So, to a man and his ſons in tail male, and in failure of ſuch iſſue 
male, remainder over, the deviſee having no iſſue at the time; this 
gives the father an eſtate in tail male. 2 Bl. Rep. 1083.) 

To a man and the heirs of his body lawfuily to be begotten, and 
their heirs for ever; but in caſe the father ſhall die without leaving 
iſſue of his body, then over; is only an eſtate-tail, notwithſtanding the 
words, their heirs for ever. Coup. 410.1 

[So, when a man deviſed “ the fee- ſimple and inheritance to A., 
and his child or children for ever, when he ſhall be 21 years of age; 
but if he die before that time, then the fee-ſimple and inheritance to 
B., A. takes only an eſtate- tail. Davie v. Stevens, B. K. H. 20 Geo. 3. 
Deugl. 321.) 

If A. deviſes to B. his wife all his lands not in jointure, and then 
ſays, © if ſhe has no child by me, and for want of ſuch iſſue, then 
„ ſaid premiſes to return to my brother,” Sc. B. takes an eſtate- 
tail by the firſt words, which cannot be controlled by ſubſequent 
proviſions. Wild v. Lewis, P. 1738, 1 Athyns, 432. 

So, a deviſe to A., and if he dies not having a ſon, &C. A. takes in 
tail male. Per Peph. Mo. 682, 1 Vent. 231. 1 

Wn 
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So, a deviſe to A., and if he marries and has iſſue male, his ſon ſhall 
bave it; and if he has no iſſue male, B. ſhall have it. R. 9 Co. 127. 

So, a devile to A. for life, and then to B.; and if A. and B. and his 
heirs die, and his fiter ſurvives them, ſhe /hall have it; B. has an eſtate- 
tail. R. 2 Cro. 416. 3 ä | 

A deviſe to A. and ſuch. heir of his body as ſhall be living at his death, 
aud in default of ſuch, the remainder to another ; A. has an eftate-tail. 
R. 2 Ver. 325. 5 | T 

Deviſe to A. for life, and after to his heirs male of his body, and 
his heirs for ever, and for want of /uch heir male, to B., is an eſtate- 
tail in 4. Liſle v. Pullin, M. 13 G. Str. 729. £d. Raym. 1437. 
(id. 1 P. F. 142.) t | | 

[By a deviſe to 4. for life, without impeachment of waſte, and 
after his deceaſe to the iſſue male of his body, and to the heirs and 
alligns of ſuch iſſue male for ever; and for default of ſuch iſſue male 
to B., &c., A. takes an eſtate-tail. Webb v. Puckey, B. R. T. 
33 Geo. 3. 5 T. K. 299. ] | | | 

A. deviſed to his nephew B., but if he died without male heir, 
then to another nephew C. and his heirs; and charged the eſtate 
with an annuity to D., and ſeveral legacies to other perſons, payable 
at a future time. It was holden that B. took an eſtate-tail. Slater 
. R. Is 33 Geo. 3. 5 T. £K338-] | 

A., after giving different annuities to an only ſon, increaſing at 
different ages till 3o, and to be paid to him till he married, deviſed 
thus: In caſe my ſon ſhall happen to marry before he attain the 
« age of zo, then I give and deviſe to him, and the heirs of his body, 
« all my real and perſonal eſtates, &c.z and if my fon ſhall happen 
« to die without leaving iſſue of his body, then I give and deviſe the 
« ſame to my brother B., it was holden that the ſon took an eſtate- 
tail in the real eſtates, and the perſonalty abſolutely. Darntry v. 
Daintry, B. R. T. 35 Geo. 3. 6 T. R. 307. 

[Teſtator deviſed “4 his ſreehold and leaſehold eſtates” to A. in 
fee, provided that if B. ſhall have « any ſon or ſons,” then “ to ſuch 
male iſſue as B. ſhall have when A. attains twenty-one,” but A. to 
have the rents and profits of the eſtates till he attains twenty-one 3 by 
a ſubſequent clauſe he gave all the reſidue of his real and perſonal 
c eſtates whatſoever, not before diſpoſed of, to A. and his heirs for 
« ever.” B. had one ſon who died before A. attained twenty-one, 
and a ſecond who was born three weeks after that period; and it was 
holden that the firſt ſon took nothing, but that the ſecond took an 
eſtate in tail male. Whitelock v. Heddon, C. P. E. 38 Geo. 3. 1 Boſ. & 
Pull. Rep. 243.] Th 

[Deviſe to A. and his aſſigns for his life natural, of reverſion of 
lands expectant on the death of another, and after determination of 
that eſtate, to truſtees for his life to preſerve contingent remainders, 
and after his death to the heirs of his body, with remainders over, is 
an eſtate-tail in 4. Coulſon v. Coulſon, H. 13 G. 2. Str. 1125. 
2 Alk. 246. 1 Veſ. 142. Dougl. 337. 

80, a deviſe to A. for life, and afier his death to the heirs of his body, 
gives an eftate-tail, executed in A. R. Cart. 171. R. 2 Lev. 58. 
R. 1 Rel. 836. J. co. R. Lut. 824. Cal. 679. | 
Or, &© A. for life, and after his death to the men children of his body. 
R. A. 397. Bend. 30. [ Dougl. 43 I.] rt. ; 

[If a man deviſes to A, tor life, and after his death to the uſe of 

| | | the 
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the iſſue male of his body, and the heirs male of the body of ſuch 


iſſue male, A. takes an eſtate-tail. Roe v. Grew, H. 7 G. 3. 2 Ii, 
1 8 

Or, to A. for life, and afterwards to his heir male. Per Poph. Ms. 
397. Cart. 171. 2 Ver. 325. | 

[If a man deviſes a remainder to his ſon for life, and his heirs male, 
with remainders over, the ſon takes an eſtate-tail. Dubber v. Troll, 
' M.9G.2. B. R. H. 160.] | 

To A. fer life, and if ſhe marries after his death and has heirs of her 
Body, then the heirs ſhall have it. 1 Rol. 839. I. 32. | 

To A. for liſe, and if ſhe marries after his death and has an heir of her 
body, to ſuch heir and the heirs of his body, and if A. dies without iſſue, 
to another: A. has an eftate-tail, Dub. Cro. El. 313. Cont. Mo. 593. 
Dub. Ow. 148.; but it is badly reported. 1 Rol. 839. 1.35. 2 Rol. 417. 
J. 25. | | 

To A. for life, and after his death to the heir male of his body. R. 
1 Vent. 232. 2 Rol 253. J. 50. | 

To A. for life, and after his death to the iſſue of his body by a ſecond 


bie. Per Hale, but tau J. cont. 1 Vent. 225, &c. K. in the Exche- 


guer-Chamber. 2 Lev. 58. 61. Pol. 111. | 

To A. for life, remainder to the next heir male, and for default of heir 
male, to B. R. 1 Vent. 230, | 

To A. for life, and afterwards to the next heir of his body for life, &c. 
Semb. cont. 1 Leo. 257. | 

[But a deviſe to truſtees to pay, after deduCting rates, taxes, and 
repairs, the reſidue to C. S. and his aſſigns for life, and after his de- 
ceaſe, to the ue of the heirs male of the body of C. S., and in default 
of ſuch iſſue, remainder over, does not give C. S. an eftate-tail, be- 
cauſe the truſtees, being to pay the taxes and repairs, have an intercſt 
in the premiſes, and the legal eſtate for the life of C. S. is in them. 
I Brown Ch. Rep. 75.) | | 

[Yet by a deviſe to his wife for lite, remainder to truſtees, to pre- 
ſerve contingent remainders, remainder to A. for life; remainder to 
truſtees, remainder to the heirs of her body, remainder over, with a 
declaration that A. ſhould only have an eſtate for life; 4. takes an 
eſtate=tail. I Brown Ch. Rep. 313.) 

80, a deviſe to A. and his heirs, and if he dies without iſſue, to B., 
gives A. but an eſtate-tail. R. Cro. El. 525. R. 2 Cro. 290. Bridg. I. 
Zel. 209. R. 2. Cro. 1 Rol. 835. J. 40. 836. l. 17. R. Ray. 
453+ 

So, a deviſe zo A. and his heirs, and if his ſiſter ſurvives him and his 
heirs, to the fiſler in fee : for it appears that it was intended heirs of bis 
body, for he cannot be without an heir-general when his ſiſter ſur- 
vives. R. 2 Cre. 416. Mo. 853. 3 Bul. 195. 1 Rol. 836. J. 10. 
Cont. per three J. tuo acc. Cro. Car. 58. Hut. 85. R. Acc. T. 12 V. 3. 
B. R. inter Nottingham and Jennings, 1 Sal. 233. (Com. 82.) [ Brice 
v. Smith, C. P. E. 10 Ges. 2. Willes' Rep. 1. Com. 539. 2 Eq. Ar. 
317. pl. 32.8. C.] 
| The deviſor, having deviſed his lands to his wife for life, added 
theſe words in his will: „if my ſon R. (the eldeſt) happens to die 
« without heirs, then my ſon 7. ſhall enjoy my lands;“ and it Was 
holden that R. took an eſtate- tail. Goodright v. Goodridge, C. P. M- 
16 Ges. 2. Willes, 369. | ” ou 
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Go, a deviſe t6 A. and his heirs, and for want of heirs of him, to B., 
if it be proved that B. was his couſin. R. 3 Lev. 71. 555 
A teſtatrix deviſed a meſſuage and lands to her eldeſt daughter A. 
and the heirs of her body for ever, and for want of ſuch iſſue, to her 2d, 
za, and 4th daughters ſucceſſively in tail, charged nevertheleſs with 
180 J. to be levied out of the firſt annual profits, and to be divided 
equally among the three younger children; and from and imme- 
diately after the payment of the ſaid ſum, by A. or her heirs, then that 
A. and her hcirs ſhould enjoy the ſaid meſſuage and lands for ever: 
the word heirs in the two laſt clauſes ſhall be taken to be the ſame” 
kind of heirs as in the firſt, viz. heirs of the body. Cowp. 8331 
But a deviſe to A. and his heirs, and if he dies without an heir, to 4 
ranger; A. has a fee. Agr. 2 Cro. 416. R. Cro. Car. 58. Dy. 4. a. 
Cont. Dy. 4. a. in marg. R. acc. 1 Sal. 238. 5 
So, to A. and his heirs, and other land to B. and his heirs ; and if B. 
dies without iſſue, living A., to A.; and if both die without iſſue, to D. 
1 Rol. 839. J. 25. ON | „ 
So, to A. and his heirs, paying 1 oo l., and if he dies after the 100 l. 
paid, without iſſue, to B., is a tail, and B. ſhall have the remainder, 
though A. dies before payment. R. Ray. 426. . 
So, if a deviſe be to A. and the heirs of his body, and after the death of © 
A., that his ſon B. ſhall have it; yet A. has an eſtate-tail. R. Mo. 593. 
Bend. pl. 244. 1 And. 33. | INI 
Or, 4% A. and the heirs of his body, and if he dies in the life of B., then 
his brather ſhall have it, his brother ſhall not have it, if A. dies in the 
life of B., if he does not die without iſſue. R. Cro. Car. 185. 
So, if the words be, if A. dies before he has iſſue during the minority 
„ B. R. Mo. 127. N 5 | | 3 
Or, if he dies without heirs before 21, ſo that the eſtate falls to his ſiſter. 
R. 2 Lev. 162. | 
So, if a deviſe be 1 A. (his younger ſon) and his heirs, and if he 
dies quithout heir, to his own right heirs ; A. has but an eſtate-tail: &. 
1 Sal. 233. 8 | 
So, 1 deviſe be to A. and the heirs of his body by a ſecond wife ; it 
mall be an eſtate-tail, though he has a wife living. 1 Vent. 228. 
T9 A. and the heirs male of her body, provided that ſhe marries and has 
ſur male by a man of the name of S., ſhall be a ſpecial tail to het and 
her heirs male by any of that name. R. Sal. 570. 
[To A. and B. for their lives, equally to be divided, and after their 
deceaſes, to the heirs male of their bodies equally to be divided, and 
if either of them die without iſſue, then to the ſurvivor for life, and 
to the heirs male of his body; it is an eſtate-tail. Thruffout v. Peake, 
M. 3 G. Str. 12.) | | 
(To. A., B., and C., and to the ſurvivor and ſurvivors of them, in 
truſt for my ſiſters D. and E., equally betwixt them during their na- 
tural lives, without committing waſte z and if either of my ſaid ſiſters 
die, leaving iſſue or iſſues of her or their bodies lawfully begotten, 
then in truſt for ſuch iflue or iſſues of the mother's ſhare; or elſe in 
truſt for the ſurvivor or ſurvivors of them, and their reſpective iſſue 
or iſſues; and if both my ſaid ſiſters die without iſſue as aforeſaid, 
and theic iſſue or iſſues die without iſſue or iſſues lawfully to be be- 
gotten, then in truſt for F., &c, is an eſtate-tail to the two ſiſters, with 
crols remainders. Shaw v. Weigh. On error in the Houſe of Lords; 
Vor. III. D d reverſing 
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reverſing judgment in error in B. R. Ten lords to ſeyen. Eyre, Pen- 
gelly, and Forteſcue A. for reverſing, the other nine judges for affirm. 
ing. Fort. 58. Str. 798.] | 

80, if a deviſe be to A. and his heirs, and other land to B. and hi; 
Beirs, and that the ſurvivor ſhall be heir to the other, if either of them dies 
without iſſue ; A. has an eſtate-tail. R. 2 Cro. 695, 
So, a deviſe to three daughters, and if any of them die before the others, 
ene ſhall be heir to the other, and if the three daughters die without iſſue, to 
B.; the daughters have an eſtate-tail. R. 1 Ro/. 836. J. 25. R. 
Mo. 864. 

Or, to two ſons for life, and afterwards to their ſons and their heirs, 
and that the one fall be heir to the other, and if both die awithout iſſue, to B.; 
the two ſons have eſtates-tail. R. 1 Rol. 836. J. 40. 

[So, if a deviſe be to A. s three ſon's ſucceſſively in tail-male, re- 
mainder to all and every other ſon of A., without naming any eſtate; 
remainder, for want of ſuch iſſue, to B. in tail- male; the other ſons of 


A. take an eſtate in tail-male. 3 Bur. 1570. 1 Bl. Rep. 499. 521.] 


So, if a man deviſes that land ſball deſcend to his ſon, and that his ex- 
ecutor ſhall take the profits till his fon dies without iſſue, and if he dies 
without fe, that the whole ſpall remain, &.; the ſon has an eltate-tail, 
R. 1 Rol. 839. J. 40. | 


So, if a deviſe be 7o A. for life, and afterwards to the heirs male of 


the body of A. now living ; a ſon of A., then living, takes in tail. R, 
Pol. 457. 2 Vent. 313. 2 Jon. 100. ; 

So, if a deviſe be to A. and the heirs F4 his body for 500 years : it 
ſhall be an eſtate-tail, and not a term. » Mod. 773. K. 2 Cre. 62. 
1 Co. 87. Semb. to be but a term for years, but no reſolution. Cited 

to be a term for years. 1 Kol. 741. J. 47. 2 Rol. 424. La 

So, if a deviſe be 0 his wife for life, if ſhe do not marry ; but if jb 
marries, to A. and the heirs of his body, remainder to B. the ſecond ſon in 
tail, remainder to C. the third ſon in tail; A. the eldeſt ſon has an 
eſtate-tail, tho' the wife does not marry : for the intent appears to en- 

tail the eſtate, and the words ſhall be tranſpoſed for that purpoſe. R. 
3 Lev. 125. Ray. 428. Se | 
[If A. deviſes lands to his wife for life, then to his ſon H. for life, 
then to his fon G. and his heirs for ever; and if he dies without 
- heirs, then to his two daughters K. and J.; it is an eſtate-tail in G. 
Tyte v. Willis, M. 7 G. 2. C. T. T. I.] NS 
[If A. give to truſtees two long annuities, one for D. ſor life, re- 
mainder to D.'s ſon, remainder to the iſſue male of his body, re- 
mainder over; and the other to his ſon E. for life, and in default of 
iſſue male, remainder to C. for life, to his iſſue male in tail-m.:le, to 
D. for life, to D.'s ſon for life, remainders over; and make C. ex- 
ecutor; E. dies without iſſue male; the ſon of C., born after teſtator's 
death, dies, and his father adminiſters ; C. joins with D. in ſale of the 
firſt long annuity, and D. receives the money. As to the ſecond an- 
nuity, there being words of limitation, ſuch as would create an eſtate- 
tail in real eſtate, on the birth of C.'s ſon, the whole intereſt in re- 
mainder after C. s death veſted in him, and C. is abſolutely entitled 
to it as his adminiſtrator. As to the firſt annuity, C. and D. ſhall 


replace it to D.'s fon, and C. may have relief againſt D. vie v. vie, 


P. 1738, 1 Athyns, 429.] Ge; | | 
[lf A. deviſes to truſtees in fee till B. attains 21, and if B. attains 
| 21, 
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2 t, or has iſſue, then to B. and the heirs of his body; but if he die 
before 21, and without iſſue, then over. If B. attains 21, or has iſſue, 
an eſtate-tail veſts in him, and the limitation over is a remainder 
which takes place on his death without iſſue; if he dies without iſſue 
before 21, it goes over by way of executory deviſe.» Brown/word v. 
Edwards, H. 1750, 2 Veſey, 243. ] 

[If -. deviſes all his real and perſonal eſtate to truſtees, to pay the 
rents and profits to B. for life, then to her ſon C. for life, then to pay 
them to the heirs of his body, and for want of ſuch ifſue to the other 
ſons of B. in tail, then to the aaughters cf B., and for want of ſuch, 
to convey to D. in fee; C. is entitled to a conveyance in tail of the 
real, and to the abſolute property of the perſonal eſtate, Garth v. 
Baldwin, T. 1755, 2 Veſey, 646. - | 

[If an ordinary man makes his will of all his worldly, c. gives 
ſeveral ſmall legacies payable in 12 months, gives lands to A., B., 
and C., not to be parted, but the rent to be parted between them, then 
to C. a houſe, Sc. (without further limitation,) and deelares, that 
if either of the perſons before-named die aint iſſue, the ſaid legacy 
| ſhall be divided between them that are left alive; C. has an eſtate» 
tail in the houſe, Hape v. Taylor, P. 30 G. 2. 1 B. M. 268.] 

[Land purchaſed by money deviſed to be laid out in land ſhall be 
ſettled in the ſame manner as if the deviſe had been of land itſelf ; 
therefore, if A. deviſe that all his money ſhall be laid out in land, 
and ſettled on his eldeſt fon and the heirs male of his body, remainder 
to his ſecond ſon, and the heirs male of his body, remainders over : 
Chancery will order the land to be ſettled in manner of the deviſe, 
and not in ſtrict ſettlement, as in the caſe of marriage articles. 
1 P. W. ago.] | 8 5 

[But if the deviſe be to truſtees, in truſt to be laid out in lands, 
and ſettled on B. for liſe, without waſte, remainder to truſtees, and 
their heirs for the life of B. to ſupport contingent remainders, with a 
power to B. to make a jointure, remainder to the heirs of the body 
of B., remainders over: here B. ſhall be but tenant for life, with re- 
mainder to his firſt, c. ſon. 2 P. V. 471.) 

[Otherwiſe, if lands had been deviſed to the ſame uſes, for then B, 
would have had an eftate-tail. 1d. ibid.] | | 


\ {N 6,) What not, 


But if an eſtate be li nited over after a death without iſſue upon 2a 
_ contingency, this dors not make an eſtate-tail, but an executory de- 
viſe ; as, if a man deviſes to A. and his heirs, and if be dies without 
I ue in the life of B., to B. and his hirn: A. has a fee, and B. only a 
poſſibility. R. 1 Rel. 835. J. 45. Bridg. 3. 2 Cro. 592. R. Dy. 
354- 4. Vide ante, (N 4.)—P%, (N 7.) | 
do, if he deviſes to A. and his heirs, and if he dies before marriage, or 
within age and without i ſue, then to B. R. 1 Rol. 135. J. 50. Hard, 


150, | : 
If he deviſes to his wife, and if foe has iJue, to ſuch iſſue, or if the 
iſſue dies within oge, or before his zuife, or 72 «has not iſſue, to B.; the 


wife takes only for liſe. R. 2 Cre. 199. ide peſt. (N 7.) 
A deviſe to a fon for life, and after his death, if he dies vuit lout i ue 
eben living, to a daughter ; the ſon takes but for life. 1 Vent. 231, 
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So, a deviſe w A. for life, and if he has iſſue male, to ſuch iſſue male 
and his heirs ; and if he diet without iſſue male, to B. and his heirs ; the 


iſſue has a fee, and not an eſtate-tail. R. 1 Sal. 224. 


To A., B., and C., and if they live unto full age, and have iſſue, then 10 
them and their heirs ; and if they die without iſſue, to B., ſhall be a fee, 
and not an efſtate-tail. R. 2 L co. 69. 3 Lee. 115. 

So, a deviſe to A. and his heirs, and if he dies before 21, and without 
heirs of his body, to B. Dub. Hard. 148. | 

So, a deviſe 4 A. and the heirs male of his body, and if he dies without 
heir of his body, to B., will be only a ſpecial tail to A., and not a tail 
general. R. Mo. 13. 4 Mo. 318. R. Dy. 171. a. Bend. pl. 114. 
1 And. 8. 4 | | 

So, if a deviſe be to A. and afterwards to his firſt ſon and the heirs 
of his body, then to his 2d, zd, and ther ſens in the ſame manner, and for 
default of ſuch iſue, to B., &c. ; and afterwards there is a memorandum, 


that A. do not alien from his heirs male, but that after default of ſuch. 


ues the land ſhall remain to B. This does not reſtrain the firſt words; 
or the ſon of A. ſhall take in tail general, R. 3 Mod. 81, Pol. 
657. . | 
; > Gut the words, for want of iſue male, in this cafe, gives no eſtate- 
tail to A. himſelf. 1 P. V. 54.] | 
80, if a deviſe be 1% A. for years, and afterwards to the heirs male of 
his body, and for default of ſuch iſſue, to B.; it ſhall not be an eſtate- 
tail to A. by implication, when by ſuch conſtruction his expreſs 
eſtate for years will be merged. 1 Sa. 226. 28 
So, if it was to A. fer life, and afterwards to his 1, 2d, and 3d 
fon in tail. male; and if A. dies without heir male, to B.; it ſhall not be 


an eſtate-tail in J. R. 1 Sal. 246. 2 Fer. 450. 546. 


Or, to his ſifters A. and B. fer life, and if they leave iſſues, to them er 
the ſurvivers and their iſſues, and if his ſiſters die without iſſue, or, having 
i ue, ſuch iſſue ſhall die without iſſue, to D.; is only an eſtate for life in 
the ſiſters, with remainders in tail to their iſſues. R. 2 Mad. Ca. 
382. 384. (This judgment was reverſed in the Houſe of Lords, tho 
nine judges held it an eſtate lor life, and three an eſtate-tail. Str. 
Rep. 805. Eq. Ca. Abr. 185.) DES | 

(If a man having an eſtate not within the ſtatute de donzs, (as an 
annuity in fee iſſuing out of the four one-half per cent. duty in Bar- 


| badves,) gives a power by his. will to his executors, to entail it on his 


daughter and her iſſue, and in cafe of her death, and failure of her 
iſſue, to divide it in moicties between his two nephews ; his intention 
being, that it be made good to her for life, and to her lawful heirs 
for ever, and on failure thereof, to his two nephews, moietively. As 
no remainder can be created of an eſtate not within the ſtatute, it is 
void as to the nephews; and it muſt be ſettled to the daughter for 
life, and to the heirs of her body; which is a fee- ſimple conditional, 
with power, after iſſue had, to alien. E. Stafford v. Bulkiey, H. 1750, 
2 Veſe , 170. : | 
ide pot. (N 7.) 


(N 7.) What Words make an Eſtate only for Life. 


But if a man deviſes to another indejinite, he takes only for life. 
Latch, 40. Pal. 541. (Coup: 240. 355. 659. 841. Deng. 759-] 
| [Fo 


o make a deviſe of lands without any limitation, in fee, ſuch a 
manifeſt intention muſt appear, that the teſtator meant to give a fee, 
as may ſatisfy the conſcience of the court, in pronouncing it ſuch. If 
it be barely problematical, the rule of law muſt take place. Coup. 


* 4 deviſed two houſes to his wife for life, and willed, that on pay- 
ment of a ſum of money by B. (one of his ſons) to the wife, B. 
| ſhould ſhare equally alike with his brothers and ſiſters, C., D., and 

E.; and if any of lis children ſhould die, then the ſhare of him or 
her ſhould go among the ſurvivors; and it was holden that the 
children took eſtates A life only under the will. Richardſon v. Rad- 
 .monds, B. R. E. 38 Geo. 3. 7 T. R. 635] | 

[If one deviſes all his lands, tenemeuts and meſſuages whatſoever, 
after debts, legacies, and funeral expences paid, to his brother-in- 
law, he has only an eſtate for life. Semb. Merfon v. Blackmore, T. 
1742, 2 Athyns, 34t. Dougl: 759.] n 

So, a deviſe to A. for life, and afterwards to his three daughters 
equally to be divided, the daughters take only for life. 1 Rol. 833. 

J. 40. 834. J. 35. R. Mo. 594. R. 1 Ver. 65. | 
Or, part 10 A. for life, the other part to B., and after the death of A., 
the whole to B.; he takes only for life. 1 Rol. 834. J. 20. Vide ante, 

N 6. | 9825 
| . deviſe to two ſons and their heirs, and if either dies before mar- 
riage, or within age and without iſſue, the whole to the ſurvivor ; the ſur- 
vivor takes only for life. 1 Rol. 836. J. 5. 

So, a dev.ſe t9 three daughters, and if cone dies before the others, the 
one ſhall be heir to the other, gives but for life. 1 Rol. 836. J. 35. X. 
cont. 1 Rol. 833.1. 45. Vide ante, N 4.) | 

So, a deviſe te a wiſe until B. attains 24 years ; and if B. dies, to A.; 
B. takes only for life. R. 1 Rel. 836. J. 45. 

So, if a man deviſes 2 A. for /ife expreſily, remainder to his heir male 
and the heirs of his body, &. takes only for lite, R. 1 Co. 66. 6. Cro. 
453. K. Als. 593. + 

So, to huſhand and wife for their lives, remainder to their men-children, 
and they have a ſon z ez. N. 6 Co. 17. : | 

Or, to A. for life, remainder to the ſons of his body. 1 Rol. $37. J. 10. 
Vent. 231. 

Or, remainder zo his ie, where he has two ſons iz efſe. Cont. 
Cro. El. 742. 734. for the remainder is void for the uncertainty : % 
Hale ſemb. acc. 1 Vent. 229. „ c 

L“ I appoint . heir for life of all my eſtates, and after his death 
& to his ſon T. and his heirs male for ever; but if T. ſhould die 
* without iſſue, then to his next heir male for ever, the elder to be 
% preferred before the younger; and if no male iſſue left behind ſaid 
% J., then the eſtate to devolve to the females ; and if no females, then 
% A. to give and diſpoſe of the ſame as he ſhall think fit.” A. had, 
at the time of making the will, T., who died ſoon after teſtator, and a 
daughter who had another ſon, S., who was then dead, but teſtator 
| knew it not. 4, takes an eſtate for life, daughter in tail-general, and 

"Hp in fee is velted in 4. Fell v. Fell, P. 13 G. 3. 3 Will. 

399. | X 
So, to A. fer life, and that he may diſpoſe to which child he pleaſes, 
X De 3--- | R. x 
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R. 1 Med. 189. Latch, 40. R. 3 Leo. 11. Vide infra. [Vide 1 P.W. 


149. | | | 

[So, if a man deviſe all his eſtate to his wife; and in caſe of death 
happening to her, he defire his executors to take care of the whole for 
his daughter; the wife ſhall take only an eſtate for life, with re. 


mainder in fee to the daughter. 1 Brown Ch. Rep. 489.) 


So, if a deviſe be 10 A. generally, and to his iſſues or children, where 
he has children living; it will be but an eſtate for life. Per Hale, 
1 Vent. 229. 8 | 

DLZ. deviſed his eſtates real and perſonal “ in truſt to truſtees for 
&* his brother B. and his firſt and every other ſon in tail-male, on 
« failure of ſuch iſſue, to his brother C. and his firſt and every other 
te ſon in tail-male,” c. &c. in all the foregoing caſes, without im- 
peachment of waſte other than wilful, and directed the renewals of 
a leaſchold eſtate to be made * by the tenant for life z” it was holden 
that B. took only a life-cſtate, with remainder in tail to his children, 
Phipps v. Mulgrave, B. R. T. 33 Geo. 3. 5 T. R. 320.] 8 

[Only an eſtate for life paſſes under theſe words, ** all the reſt of 
« my lands, tenements, and hereditaments, either freehold or copy- 
& hold, and alſo all my goods, &c. after payment of my juſt debts and 
« funeral expences, I give to A.,” & M. Moor v. Mellor, B. R. E. 
34 Geo. 3. 5 T. R. 558. 6 T. R. 175.) | 

[The word hereditament alone is infufficient to paſs a fee. Bid.) 

[The teſtator, after theſe introductory words, © as touching ſuch 
« worldly and perſonal eſtate wherewith it has pleaſed God to bleſs 
© me,” gave an eſtate for life to his wife in his eſtates in A. and B., 
and then deviſed to 7. V. „ all his lands freehold, copyhold, and 
& leaſehold in A. Ale, he deviſed to J. V. all his e/tate freehold 
« and copyhold in B.;“ held, that J. IV. took only an eſtate for life 
in remainder in the eliate iu 4. Child v. Wright, B. R. M. 39 G. z. 
8 T. R. 64. | 

[Deviſe to 4. for life, then to the children of A. ſucceſſively, and 
their heirs, and if J. die without iſſue, then to B. (ſon of the elder 
brother of A.) in fee, it was holden that A. took only an eſtate for 
life. Ginger v. White, C. P. T. 16 Geo. 2. Welles, 348.) 

[Deviſe to “ . for life, and then to his male children for their 
64 lives, and ſo to the male children deſcending from them, on their 
« deceaſe or failure, then to B. and the heirs male of his body for 
te the ſame term of liſe, and upon the ſame terms as the deviſor in- 
c tended for . and his male children, and in caſe of B. and his 


et male children failing, then to C. and his male children for the 


ce ſame term of his and their life, and upon the ſame terms.“ Held 
that A. took an eſtate for life only, and that on his death without 
male iſſue, B. took an eſtate for life only. Croſs v. Wedball, C. P. 
. 19, Geo. 2. Willes, 592. . 

f a man deviſes to his wife for life, then to his ſon and his heirs 
lawfully begotten, viz. the firſt, ſecond, c. ſucceſhvely, lawfully 
to be begotten by his ſon, and the heirs of the body of ſuch firſt, 
ſecond, Cc. ſon, according to ſeniority; and in default, to the right 
heirs of teſtator; the ſon has only an eſtate for life, Law v. Davis, 


M. 3 G. 2. Str. 849. Ld. Raym. 1561.) 


To A. and his eldeſt iſſue 1, ale; tho he has no iflue living. R. on 
| f 


El. 40. I. And. 132. | BE. 
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is avife until his daughter and heir attain 16, and if the daughter 
—_ 401 her her ; * daughter takes only for life. Per tuo F. 
: — Leeiſe to A. and his heirs, and if he dies within age, to all his 
younger children ; the younger children take only for life, R. Ca. 
Parl. 210. Skin. 339. 563. | : 

Tho' the deviſe be of his Hare in the New River; for ſhare imports 
his part only, not his eſtate or intere( in it. R. & aff. in Parl. Ca. 
Parl. 210. Shin. 339. | 15 | | | 
| So, if a deviſe be ro A. in tail, and to B. and other children other lands 

in tail, and if any child dies within age and not married, his part ſhall go 
to the ſurvivors ; the ſurvivors take ſuch part only for life. R. 2 Fer. 
388. R. 2 Leo. 129. 193. 3 Leo. 180. Cro. El. 52. 9 

So, to A. for life only without impeachment of waſte, and if he dies 
leaving iſſue, to ſuch iſſue and his heirs, gives only an eſtate for life. R. 
2 Mod Ca. 261. 383. | J 

Or, to A. and B. for life, & e. and if either leave iſſue, to ſuch iſſue, 
their ſurvivors or ſurvivor, the mother's ſhare, and their reſpectiue iſſues. R. 
2 Mod. Ca. 253. 256. 382: ; but this was reverſed by the Peers, nine F. 
acc. three cont. to the judgment. [ Eq. Ca. Abr. 185. Str. Rep. 805.] 

So, a deviſe to A. for life without impeachment ; and if he has iſſue 
male, to ſuch iſſue male and his heirs ; and if he ſhall not have iſſue male, 
part to B. and his heirs; and if A. dies without iſſue male, the other part 
1% C. and his heirs; A. takes only for life; for the words, if A. dies 
without iſſue male, are to be taken with regard to the words before, 
viz. if he ſhall not have iſſue male; and by the firſt words the intent 
appears that A. ſhall take only for life. R. 3 Lev. 434. 1 Sol. 
224. | 

Or, to A. for life, and if he has no iſſue living, at his death, to B. and 
his heirs ; but if he has iſſue at his death, to the heirs of A, K. Ray. 28. 

1 Sid. 47. | N 

So, a deviſe to A. for life, remainder to his firft ſon in tail, remainder 
to his ſecond fon in tail, and fo to all and every the heirs male of the body 
of A. and their heirs male, gives to J. only for life. R. 2 Lev. 224. 

So, a deviſe to A. for life, and afterwards at his diſpaſal to any of his 
children then living ; he has only an eſtate for life, with power to diſ- 
poſe in fee. R. 1 Sal. 240. 

So, if a man deviſes to A. in perpetuum, habendum to him for life. 
Latch, 44. | 

Or, the fee of his eftate to A. for life, or to A. generally, with re- 
mainder to another. Latch, 44. Dy. 357. a. in marg. 

Or, the fee to A., and after his death to B. who was A.'s heir; J. 
takes for life, remainder to B. for life, remainder to A. in fee, R. 
Dy. 357. Bend. pl. 293. OE 

Or, 7 A. in perpetuum, remainder to B. in fee; A. takes only for | 
life. Dy. 357. a. in marg. LS | 

So, it he deviſes 10 A., paying cut of the profits ſo much ; it ſhall be 
only for life, 2 Ver. 106. Vide ante, (Ng) 

Or, paying for it ſo much per ann. which is leſs than the yearly value. 
R. Dy. 371.6. D. 6 Co. 16. a. | 

So, a deviſe to A. upon condition, that if he ſells but to M. only, who is 
a joint prrchaſer with me, M. may enter: A. has it only for life. R. 


Jon. 212, 
D d 4 So, 
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So, a deviſe to his wife for life if ſhe dies not marry, gives an eſtats 
durante viduitate. R. Ray. 428. EY | 

A deviſe to A. during 255 exile from his can country, gives an eſtate 

for life if he does not return, tho' his ſtay here was voluntary. R. 

. Jon, 74. I Vent. 325. 2 Lev. 191. 2 Mod. 223. 

ut if a deviſe be zo A. for payment of legacies and debts of the teſtator, 

and afterwards to B. for hfe, &c. A. has not a freehold, as he would 

have if it were by deed, but a chattel only; tho' the end of the term be 


uncertain. Per tuo J. Cro. EI. 315, 316. 8 Co. 96. 4. Semb. A.. 45. 


Or, a deviſe to A. during his ſon's minority. Cro. El. 3 16. 
Or, zill B. attain his age of 21 years. 2 Mod. 289. R. Dy. 210. 
R. Cro. Hl. 252. | | 


So, a deviſe for payment of debts till B. attain the age of 21, ſhall be a 


deviſe of a term till that time, tho B. dies before ſuch age. R. Ca, 
Ch. 114. K. 3 Co. 21. | | 
380, a deviſe o A. and the heirs males of his body, remainder 20 B., 
c. and if A. has no iſſue male, but daughters, that ſuch daughters ſhall 
take the profits till B. pay 400 J. A. dies, having uo fon, but a daughter; 
the daughter ſhall have a term till B. pays 400 J. Dub. Al. 45. 
A deviſe zo A. at his age of 18 years, and that his wife ſhall take the. 
frofits to her uſe till A. attains 18 years, gives a term tor ſo many 


years to the wife, which her ſecond huſband ſhall have, and may 


aſſign. R. Hutt. 36. ä | 

- (If J. deviſes lands to B. and C., &c. in truſt, out of the profits to 
Pay his grand-daughter D. 100/. maintenance, till ſhe marry or die, 
the reſidue to pay debts, &c. then for D.; and at her marriage, under 


certain conditions, to convey to E. for life ſans waſte, remainder to 


her huſband for life, remainder to the iſſue of her body, with re- 
mainders over; and on further truſt, if ſhe dies unmarried, to the uſe 
of B. for life, remainder to the ſon of his other grand-daughter E. 
in tail, remainder to C. for life, remainder to his firit and other ſons, 
remainder to teſtator's right heirs; and on further truſt, if D. mar- 
ries contrary to the directions in the will, then to convey to trultees 
as to one moiety for D. for life, remainder to preſerve contingent 
remainders, remainder to her firſt and other ſon, with remainders 
over; as to the other moiety, to E.'s ſon in like manner. D. has but 
an eſtate for life /ans waſle, with remainders over in ſtrict ſettlement, 
as being the intent of H. upon the will, and this only a truſt-eſtate 
executory. Had it been an immediate deviſe, it would be an eſtate- 
tail. Ld. Glenorchy v. Bofville, M. 7 G. 2. C. T. T. 3.] ; 

[If A. deviſes leaſehold eſtates to truſtees, in truſt, to aſſign to his 
 grand-daughter M. at 21 or marriage, if ſhe marries with their con- 

ſent; if ſhe marries without, then to convey to truſtees for the ſole 
uſe of M. during life, and then for the uſe of her 1ilue. M. marries 
without conſent, truſtees convey, huſband dies without iſſue 3 M. has 
only a right for life, for the iſſue by any huſband would take by pur- 
chaſe. Champion v. Pickax, P. 1737, 1 Atkyns, 472.] 

[If a man deviſes his lands to A. for life, remainder to B. and C. 
and their heirs, to ſupport contingent remainders during A.'s life, re- 
mainder to the heirs of th vofly of H.; A. takes an eſtate for life 


not merged by the deviſe to the heirs of his body, but by that deviſe 


an eſtate-tail in remainder veſts in 4. Colſon v. Colſon, M. 1741, 


M. 1743, P. 1744, 2 Atkyns, 246, 247. 250. {Tamen aa wr 
| | r 


\ 
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Lord Hardwicke was not ſatisfied with the opinion of the judges in 
this caſe. Per Lord Mansfield, 2 Bur. 109; et vid. the caſe of Perrin 
v. Blake, n Bur. 2579. which is ſimilar to this, and which was re- 
verſed in the Exchequer-Chamber, by fix Judges and barons againſt 
two.] 8 A FSR Sou EI 
[If a man deviſes his lands to truſtees and their heirs, on truſt, by 
rents, mortgage, or ſale, to pay his debts, and then deviſe them to 
truſtees for 500 years, to pay legacies and an annuity, and then to the 
former truſtees and their heirs, in truſt for his nephew A. for life; 
without waſte, remainder to truſtees to preſerve contingent remain- 
ders, then to the uſe of the heirs of the body of 4., and for default to 
his nephew B. for life, without waſte, remainder to truſtees to pre- 
ſerve contingent remainders, then to the uſe of the heirs of the body 
of B., with like remainders to other nephews, and A. dies without 
iſſue; this is not an uſe executed, but a mere truſt in equity to B., 
and the whole fee being deviſed to the truſtee, no legal fee can be 
limited upon it, and B. can take no legal eſtate, and has not an eſtate- 
tail, but an equitable eſtate for life only. Bag/haw v. Spencer, H. 
16 G. 2. M. 1748, 2 Athyns, 570. 577] ] | 4 5 

[if lands are ſettled to one for life, and after his death to the iſſue 
of his body, it is always an eſtate for life; if to him and the heirs of bis 
body, always an eſtate tail. Meure v. Meure, P. 1737, 2 Athyns, 
266. ] ä | | ” 
"Where an eſtate was limited by will to A. for life, remainder to 
his firſt and other ſons in tail male, remainder “ to the uſe of all and 
« every the daughters, &c. as tenants in common, and in default of 
« ſuch iſſue, to the uſe of the right heirs of the deviſor;“ after the 
death of A. without any ſon, an only daughter took only an eſtate 
for life, Hay v. Coventry, B. R. H. 29 Geo. 3. 3 T. R. 83.] p 


(N 8.) What Words make an Eſtate Joint, or in Common. 


If a man deviſes land % A. and B. and their heirs, they are joint- 
tenants by a will, as well as if it was by deed. Bend. pl. 145. Vide 
Eater, (K 1, &c.) 5 5 5 | 

So, if he deviſes to his tuo daughters and their heirs, they are joint- 
tenants, and do not hold in parcenary. Dy. 350. 5. Cre. El. 431. 

If he deviſes 10 three, and that the ſurvivors ſball be heirs to the other, 
they are joint-tenants. Cro. El. 163. Ow. 25. Vide 3 Leo. 19. 

If he deviſes to the next of his blood, all in the ſame degree in con- 
ſanguinity take jointly. Per tavo J. 2 Rol. 256. 

If he deviſes to his daughters A. and B. for life, equally to be divided, 
remainder 70 the heirs of B., they are joint-tenants for life. R. 6 An. 
£9. Ca. 158. (2d Part of 1 Med. Ca.) 

If he deviſes to teu, equally to be divided, habendum to them and the ſur- 
voor, they are joint-tenants. Eg. Ca. 158. [Vide 2 Rol. go. I. 5.] 

So, if a man deviſes land to A. in fee, and afterwards deviſes, by 
the ſame will, the ſame land to another in fee; they are joint-tenants. 
3 Leo. 11. 2 Cro. 49. K. Til. 210. Cro. El. 9. Vide ante, (F 2.) 

So, if by the ſame will, he afterwards deviſes a third part of the 
ſame land to another in fee. 2 £06 16 - | LY 

[If a man deviſes lands to his wife for life, then to his daughter 
A. and her children, on her body begotten or to be begotten — 

cr 
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her huſband, and their heirs for ever, and 4. has a child at the time 
of making the will; ſhe takes as joiut-tenant. Oates v. Jackſon, M. 
16 G. 2. Str. 117. | | 

[If A. deviſes lands to truſtees and their aſſigns, till B. and C. at- 
tain 21, to receive the rents and apply them to their maintenance, 
and then to B. and C. for their lives, without waſte, and then to the 
uſe of the heirs of B. and C. as tenants in common, the truſtees take 
only a chattel intereſt during the infancy, and B. and C. are joint 
tenants for life. Trodd v. Downes, P. 1742, 2 Atkyns, zog.] 

[If a map deviſes lands to truſtees, their heirs and aſſigns, in truſt, 
to permit his ſiſters, A., B., and C., and their aſſigns, to enjoy the pre- 
miſes to their ſeparate uſe notwithſtanding their coverture z and ag 
his ſaid ſiſters ſhall ſeverally die, gives the premiſes to their ſeveral 
heirs, with a proviſo, that the truſtees ſhall ſell what is neceſſary to 
pay his debts and legacies; the ſiſters take as tenants in common. 
Sheppard v. Gibbons, M. 1742, 2 Atkyns, 441. ] AT 

But if a man deviſes lands 20 A. and B. and their heirs, equally to be 
divided, they are tenants in common. Cort. till diviſion made. Dy. 
25. a. in marg. R. 1 Leo. 258. R. Mo. 594. R. 3 Co. 39. ö. K. 
cont. Cro. El. 330. Acc. 2 Rol. 89. J. 40. Cowp. 660. Vide Chancery, 
(3 V 4-)—#fates, (K 8.) De | | 

TIE A. deviſes his lands to truſtees, to ſell and pay debts, the reſidue 
to go and be equally divided among his three younger children, and 
the ſurvivor of them, and their heirs for ever, they take as tenants in 
common, * equally to be divided,” now being allowed to make tenancy 
in common in wills, though not formerly, nor to this day in grants, 
Stones v. Heartly, M. 1748, 1 Veſey, 165.) | | 

[The word “ alike,” is the ſame as the word © equally 3” and 
makes a tenancy in common in a will. Per Ld. Mansfield C. J. 
Loweacres v. Blight, B. R. M. 16 Geo. 3. Cowp. 357.] 

[If a man deviſes land to his wife for life, and aiter her death to A., 
B., C., D., and E., his ſons and daughters, and the ſurvivors and ſur- 
vivor of them, and the executor of ſuch ſurvivor, ſhare and ſhare alike, 
as tenants in common, and not as joint-tenants ; it is a tenancy in 
common in fee. Roſe v Hill, P. 6 CG. 3. 3 B. MH. 1881.) | 

[So, if a woman deviſes a houſe to her huſband for life, to her 
brother for life, to the children of her couſins A. and B., or ſuch of 
them as ſhall be then living, ſhare and ſhare alike, and if the brother 
is not living at the huſband's death, that then the houſe be divided 
amongſt the children as aforeſaid ; it is a tenancy in common to the 
children, and not for life only. Oater v. Brydon, P. 6 G. 3. 3 B. MM. 
1995. | 

T A. and B. equally, without more. Dub. Dy. 25. a. Semb. 
Dy. 25. a. in marg. Per Poph. cont. Cro. El. 696. K. cont. 2 And. 17. 

[* Equally,” as well as © equally to be divided,” implies a diviſion, 
and makes a tenancy in common. Per Ld. Mansfield, Denn v. Gaſkin, 
B. R. M. 18 Geo. 3. Cowp. 660.) | 

So, if a deviſe be to A. and B. and the heirs of either of their bodies, 
they are tenants in common. Semb. Dy. 25. a. in marg. 

Or, heirs of every of their bodies. Dy. 326. a. 

Or, to A. and B., and if either dies, his heir ſhall inherit, 1 Leo. 258. 

Or, to three and their heirs reſpectively. 3 Lev. 373. 

So, a deviſe to two equally, and the heirs of their bodies. R. Cre. El. 
443. 696. . ; Or, 
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Or, 10 tuo and their heirs equally. Cro. El. 444. 696. | x 
So, to tao equally and their heirs. R. Cro. El. 443. 695. Mo. 558. 
2 Rel. 89. J. 37. | | 
So, to two and their heirs, part and part like. Cro. El. 444. 696. 
R. Cro. Car. 75. 7 | | | 
So, on a deviſe of reſidue of perſonal eſtate to J. V. and his heirs 
male equally to be divided among them ; J. W. takes the whole for life, 
and then his ſons equally. Ambler, 562.] | 
So, to A. and B., children of his deceaſed daughter, and his ſurviving 
daughter, by equal parts, viz. a moiety to the children, a moiety to the ſur- 
viving daughter ; A. and B. are tenauts in common of their moiety. 
R. 3 Mod. 210. | | 
So, to two and the heirs of their bodies, equally to be divided. Per two 
Dal. 77. | h 
77 his two ſons, to be equally divided; they are tenants in common 
for life. R. 1 Bul. 113. | = | 
To his tao daughters habendum to them in common. Dal. 77. 
To three daughters in tail, and that every of them be the other's heir in 
equal portions. R. 1 And. 194. 1 Bul. 113. | | 
[A man deviſes his lands to truſtees and their heirs, in truſt that 
the profits ſhould be egrally divided between his wife and daughter 
during the life of the wife, and after her deceaſe, to the uſe of his 
daughter and the heirs of her body with remainders over; the wife 
and the daughter are tenants in common during the life of the wife, 
and the eſtate of the daughter dying before the wife is an eſtate pur 
autre vie, and during the wife's life ſhall go to the adminiſtrator of 
the daughter, by the ſtatute of frauds, which takes away occupancy. 
1 P.W:-34] -. e | 
To two and the ſurvivor and his heirs, equally to be divided ; they are 
joint-tenants for life, the inheritance in common. R. Eg. Ca. 160. 
(2d Part of 2 Mod. Ca.) | | | 
To three ſens and their heirs, and that the lands be equally to my ſaid 
three ſons; they are tenants in common. R. 2 Rol. 89. J. 50. 
Yet, if a man deviſes 20 A. and B., equally to be divided, and to the 
| ſurvivor; they are joint-tenants, and not in common; for the intent 
; expreſs, that the ſurvivor mall have it. R. 1 Vent. 227. 2 Rol. go. 
TX 
But, to A. and B. and their heirs, and to the ſurvivor of them to be 
equally divided, makes an eſtate in common. K. per three J Powell 
cont, 3 Lev. 373. 1 Sal. 226, 7. | TT 
Yet, t A. and B. equally to be divided, and to the ſurvivor ate 
heirs of the body of the ſurvivor, makes a joint eſtate. R. St. 214. 
LA deviſe of the reſidue of a perſonal eſtate to three is a joint deviſe, 
and * ſurvive, 2 P. V. 347. Vide etiam 2 P. W. 529. 3. V. 
115. | 17907 & 
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(N 9.) What Words make a Condition in a Will. 


Many words make a condition in a will, which will not make 2 
h in A deed, Co. 7 230. b. Dougl. 75. Vide Condition, 
© 4 4. | 
And, if the remedy would be otherwiſe defeated, it ſhall be taken 
for a condition ; as, if a man havingtwo daughters, and no 1 
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viſes to one, paying ſo much to her fler; it will be a condition, and the 
other daughter ſhall enter for the condition broken: for otherwiſe ſhe 
will be without remedy. R. 1 Kol. 410. J. 50. R. 1 Leo. 174. 

So, in all cafes where there are words of condition, it ſhall be con- 
ſtrued as a condition, if the remedy is not thereby defeated : as, 2 
deviſe to the ſecond fon, apon condition that he pays ſo much ta the 
gaughters. R. 2 Cro. 56. R. Cart. 225. 

S8o, if a deviſe be to A. for life, remainder to B., a condition may 
be annexed to the eſtate for life, and ſhall not be defeated by the re- 
mainder over. R. Dy. 127. a. | | | | 

And, if the heir enters for the condition broken, the remainder is 


not thereby deſtroyed. Dy. 127. 3. 


So, if a deviſe be upon condition to pay 51. per ann. to B., and if be diet 
not pay, B. may refrain ; it ſhall be a condition, tho? a diſtreſs is added. 


Bend. pl. 281. Dy. 348. Videpo/t. (N 10.) 
(N 10.) What not. 


But, where the intent does not appear to be to make a condition; 
words, which otherwiſe make a condition, ſhall not be conſtrued as 
a condition: as, if a man devifes land to B., paying a rent of 61. per 
ann. to A., and if it be in arrear, that A. ſhall diſtrain; the clauſe of 
diſtreſs ſhews that the word, paying, was not intended for a condition, 
Dub. 8 Jac. 1 Rol. 411. J. 5. Lane, 56. Vide ante, (N g.) 

If he deviſes rent out of land to his younger fon, for his education 
in literature; it does not make a condition, but he fhall have the rent 
though he be not educated in literature. 2 Leo. 154. 

If he deviſes land to the leſſee of the ſame land, for a longer term, 
under the covenants of the former leafe; thoſe words do not make a con- 
dition, tho? the covenants of the formet leaſe determine with the leaſe. 
R. 2 Leo. 33. 1 And. 179. Poph. 8. Cro. El. 288. 

So, if he deviſes land to others, n 7ru/?, & c. it ſhall not be a 
condition, when he repoſes a truſt in the deviſee. R. Cre. El. 288. 
Mo. 594. Poph. 8. Bend. pl. 287. | 

So, it he deviſes to his wife, paying 3ol. 10 A., and that foe ſball give 
bond for payment; for the bond was not neceſſary, if this was intended 


as a condition. R. 1 And. 50. | 

So, if he deviſes to A., and gives legacies to be paid out of it; it is 
only a truſt. K. 2 Lev. 249. ER | 

Ve if by conſtruing the words as a condition the remedy will be 
de cated, they ſhall not be taken as a condition, but as a limitation; 
as, it Land of the nature of borough Engliſb be deviſed to the eldeſt ſon, 
paying 40s. to his other children; it ſhall be taken as a limitation, and 
the other children may enter for non-payment: whereas, if it ſhould 
be a condition, the eldeſt ſon himſelf, who was heir, would take ad- 


vantage of it. R. Cro. El. 205. 3 Co. 21. a. 10 Co. 41.0. R. 2 Cre. 


591. | | 
So, if a man deviſes land to an elder ſon, «pon condition that he pay 


to ru h ger ſons, & c. and that they for non-payment ſball enter. R. 1 Rc. 
411. K 28. Cro. El. 833. 920. Mo. 644. Noy, 85. , 
So, if he deviſes to a younger ſon, paying /o much to his . e 
and if the younger ſon dies before full age, to the eldeſt fon, paying, & c. an 
if 2 35 nut pay, to the daughters ; this ſhall be a limitation. R. 1 Rol. 


411. / 50. Cro. El. 376. Ow, 112. Gouldſo. 154, oy. 
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So, if a deviſe be to A. and B. and their heirs, provided that if 


kit ber of them dies, the ſurviuor ſpall fell for payment- of legacies it ſhall 


be a direction, Ec. and not a condition, for then the whole would be 
defeated. R. Cart. 3. 1 * K 
So, if a deviſe be to A. for life, or in tail, provided that if A. mar- 
ries without conſent, & c. it ſhall remain to B., it ſnall not be a condition, 
but a conditional limitation, upon which B. may enter if A. marries, 
Sc. R. 2 Lev. 21. Ray. 236. 1 Mod. 86. 1 Vent. 202. 203. 
So, in all caſes where a remainder is limited to another upon a 
breach, or failure of a condition. Per Periam, 1 Leo. 283. R. 2 Les. 
38. Ow. 8.55. 1 Rol. 411. J. 30. 44. | „ 
As, if a deviſe be to A. his heir, and other land to B., and if A. 
ioleft B. the deviſe to him ſhall be void, and B. ſhall enter; it ſhall be a 
limitation, and nat a condition. R. 2 Mod. 7. c 
So, if a deviſe be to a woman, provided that ſhe marries and has 


| ue by one of the name of S., and for default, to B., tho' the woman takes 


an eſtatc»tail, it ſhall be conditional limitation to B. if the woman dies 
not having iſſue by S. X. Sal. 570. | 

But, a deviſe for life, or in tail, upon an expreſs condition, ro- 
mainder over to another, ſtall be taken as a condition, tho' by entry 
for the condition broken, the remainder will be deſtroyed : as, a de- 
viſe 70 A. in tail, upon condition that he do not alien, and for default of iſſue, 
remainder to B. in fee, Per two J. 1 Rol. 412. J. 7. 

If a deviſe be to a woman of a rent-charge for life, and if ſhe mar- 
ries, that his executor pay her 1001. and the rent ſhall ceaſe, and return 
to the executor ; it ſhall not ceaſe till the 100/. be paid. Per two J. 
1 Med. 273. | | | 

[If a man poſſeſſed of leaſehold deviſes to his wife for life, then to 
ſuch child as ſhe is egſent with, and its heirs for ever, if it dies be- 
fore 21 without iſſue, the reverſion one-third to wife and her heirs, 
and one-third to ſiſter E. and her heirs, and one-third to ſiſter A. and 
her heirs, and makes wife executrix, and dies, wife not being enfrent; 
the deviſe over in thirds is good. Andrews v. Tulbam, T. 11 G. 2. 
Str. 1092. Andr. 263.] | 8 

[So, with regard to fee-ſimple lands. Gulliver v. Wicket, MH. 
19 G. 2. in B. R. Sed contra in C. B. per Willes C. J. and Parker J. 
Str. 1093] | | 

[So, if a man deviſe to his /n of whom he ſuppoſed his wife to be 
enſient at the time of making his will, when he ſhould attain his age of 
21 years; but if it ſhould happen to be a daughter, then one moiety to 
his wife, and the other to his I daughters N. being one daughter 
alive at that time) when they ſhould attain their ages of 213 if either 
of the daughters ſhould die before that time, her ſhare to the ſurvivor, 
if both ſhould die before that time, their moiety to the wife in fee; if 
ſhe ſhould die, her ſhare to the daughters; this is a limitation of the 
eſtate, not a condition; and, if the teſtator die, his wife not being 
enſient at the time of the will, or at his death, and the daughter die 
under age and without iſſue, the wife ſhall take the whole eſtate. 
Coop. 40.] N | 

[Under a deviſe to the teſtator's ſon for life, remainders in tail to 
his firſt and other ſons, Sc. by any future wife, but if he married 
any perſon related to his preſent wife, in ſuch caſe to go over to the 


children of the teſtator's brother; the event of the ſon's marrying a 
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ſecond wife related to his firſt is not a condition precedent; and on 
his death without marrying again, the eſtate reſts in the children of 
the teſtator's brother, and does not deſcend to the teſtator's heir at 


law. Bradford v. Foley, B. R. H. 19 Geo. Ze Dougl. 63 ] 


As to a deviſe for payment of debts, and legacies, vide Chancery, 


3 A3, Cc.) | 
As to a deviſe of lands to be ſold, vide Chancery, (3 A 6, J.) 


(N 11.) Condition, how expounded. 


The words of a condition ſhall be expounded ſtrictly: as, if a de- 
viſe be to A., B., and other children ſeverally in tail, provided that: 
any child dies within age and before marriage, his part ſhall go to the ſur- 
vi vors; if A. dies before marriage, and afterwards B. dies before mar- 
riage, tho” his part which accrued by the will ſurvives, yet that part 
which he had by the death of A. does not go to the ſurviving children. 
KR. 2 Ver. 388. | 

D I give to my grandſon, his heirs and aſſigns, but in caſe he dies 
« before 21, or marriage, and without iſſue, then to B.,“ ſhall be ex- 
pounded, * in caſe he dies before 21 unmarried, and without ifſue;” 
and attaining 21 is a performance of the condition, eſpecially as it is 
not a condition precedent. Barker v. Suretees, M. 16 G. 2. Str. 


1175. Vide 1 Term Rep. 346. 3 T. R. 470. 4 T. R. 706. Jog. 


Deowgl. 74. Moor, 422. 1 Leon. 74. 3 Att. 390. 1 Wilſ. 140. 
lt one deviſe lands to his wife for life, and after her death to his 


ſon in fee, on condition to pay his daughter 1000/. within a year after 
the death of J. S., with a proviſo that, if the money be not paid, the 
daughter a enter and receive the profits till payment; 7. S. dies, 


living the wife; the daughter ſhall have the 1000/7. during the life of 


the mother, and in default of payment, equity will decree a ſale of the 


reverſion. 1 P. V. 478.] 

[Under a deviſe to a wife for life, provided ſbe remain a widow ; but 
in caſe ſhe marry a ſecond huſband, then to J. S. when he ſhall attain 
his age of 23 years ; the wife has an abſolute eſtate till J. S. be 23, tho 
ſhe marry before. 1 Term Rep. 389. | 


(N 12.) What Words make an Eſtate by Implication. | 


So, by a will a man may have an eſtate by implication, where ſuch 
implication is neceſſary : as, if a man deviſes a houſe to his ſon and 
heir after the death of his wife ; the wife, by implication, ſhall have it 
for her life: for his heir cannot take till her death. Yau. 262, 3. 
R. per all the J. 15 H. 7. 17. b. R. Mo. 852, 3. 

So, if he deviſes to A, his ſon for life, and after the death of A. and 


his wife, to the next heir of A., the wife of A. takes for life. R. 1 Le. 
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3, if he deviſes 20 all his ſons except A., and if all his ſont die without 
i/e, to B., without ſaying, except A. ſhall take in tail before B. ſhall 
— it in remainder. Dal. 4. 


If a deviſe be to A. till his daughter and heir attains 16, and if the 


daughter diet, B. ſhall baue it ; the daughter takes by implication for 


life. 3 Leo. 55. 
So, if he has two daughters his co-heirs, and deviſes to one * - 
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death of his wife; the wife takes by implication for life. R. 2 Ver. 


FL. where the implication is neceſſary, the deviſee may take, tho 
he takes another thing or land by expreſs words in the ſame will: as, 

| if a man deviſes goods to his wife, and after the death of his wife deviſes 
his houſe to his heir. Yau. 263. | q_ 

[So, if a man deviſe lands, “ which he has before given to A., 
over to B. on a certain event happening, tho? in fact he had not before 
given theſe lands to A., this is a deviſe to 4. by implication. Ambler, 
661. b = 

185, if a man poſſeſſed of a leaſehold eſtate for lives, deviſe it to his 
daughter Mary, after the death of his daughter —_ the next ceſiuy 
que vie, this is a deviſe to Betty by implication. 2 Bl. Rep. 692. 

So, if a deviſe be to receive rents and profits during the lives of the 
teſtator's four daughters and the ſurvivor, and to pay the ſame to ſuch 
ſurvivor, and the children of ſuch as die ; remainder to the children 
(after ſale) in equal portions; the four daughters, during their lives, 
are entitled to the annual rents and profits. 2 Bl. Rep. 1014.] = 
[lf a man deviſes to truſtees, to convey to his ſon A. at 23 for life, 
with power to-truſtees to ſettle a jointure, and in ſtrict ſettlement on 
the iſſue of the marriage; but if A. dies without iſſue of his body, then 
to B., the latter words give A. an eſtate-tail by implication. Allanſon 
v. Clitherow, T. 1747, 1 Veſey, 24.) . | 

[If A. deviſes to B. for life, and no longer; he taking the name of A. 

and living at his houſe, and after his death to such /n as he ſhall 
have taking the name of A., and for default of ſuch iſſue to C. his heir 
at law; and after diſpoſing of the next turn of ſome preſentations, gives 
the PERPETUITY of them to B., in the ſame manner as his eſtate; B. 
muſt by neceſſary implication, to effectuate the manifeſt general intent 
of A., be conſtrued to take an eſtate in tail male, he and the heirs of 
his body taking the name of A., notwithſtanding the expreſs eſtate de- 
viſed to B. for his life, and no longer. Robinſon v. Robinſon. Per B. R. 
unanimouſly, M. 30 G. 2. confirmed in Chancery by lords commiſſion- 

ers, H. 1757; and affirmed by the lords, on the unanimous opinion 

of all the judges, H. 1758, 2 Veſey, 225. 1 f. M. 38.) 

[Under a deviſe to A. for life, and after his deceaſe to and amongſt 
his iſſue, and in default of iſſue then over, A. takes an eſtate- tail 

in order to give effect to the deviſor's geueral intent. Doe v. Applin, 
B. R. M. 31 Geo. 3. 4 T. R. 82.) 
[Under a deviſe to A. and the heirs of her body for ever as tenants 
in common, and not as joint-tenants, and in caſe A. die before 
21, or without leaving ifſue of her body, then to B., it was holden 
_ "3 took an eſtate- tail. Candler v. Smith, B. R. E. 38 Geo. 3. 
71. K. 531.] ; | 
. deviſe to A. for life, without impeachment of waſte, re- 
mainder to his eldeſt ſon, and the heirs of ſuch eldeſt ſon, and in de- 
, fault of iſſue male of A., then to B., &c, A. takes an eſtate for life, 
1 remainder to his eldeſt ſon in tail, remainder to himſelf in tail, 
Bean v. Halley, B. R. M. 39 Gee. 3. 8 T. R. 5.) 
— II A. by voluntary deed veſts a term in truſtees, to pay the profits 
to B. his daughter for life, and immediately after her death to the 


heirs of her body, and for default of ſuch iGue to C., her —_— 
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Se. B. dies, having had a child which died in her lifetime, the 
whole veſted in B., did it not, it veſts in her child, and does not go 
over to C. by the laſt limitation. Theebridge v. Kilburne, H. 1750, 
2 Fefey, 233) \ 

[If a man ſeiſed in fee leaves legacies for life, and in fee, directing 
them to be paid yearly and every year, by his truſtee and executor : 
leaves a ſum for repairs of the farm, a ſum to build a tomb, and he 
and his heirs always to ſee it kept in order; and direQs a bed to be 


left in a cloſet, that his truſtee may come over and lodge there when 


he pleaſed, without moleſtation, and appoints him ſole executor and 
truſtee, he paying all debts, &c.; he takes a fee by implication. Oates 
*. — 3 P. 5 G. 3. 3 B. M. 1684. Vide a ſimilar caſe, 2 Bl. Rep. 
1041. | 
lf a deviſe be to the heirs male of J. S. (who are only to enjoy it 
for their lives, of which none of them are to be tenants any longer, 
nor ſhall it be in any of their powers to ſell or diſpoſe of the ſame, ) 
and afterwards in a ſchedule annexed this eſtate be recited to be given 
to J. S., this ſhews the intent of the teſtator to give him an eſtate for 
life; which the law will unite to the eſtate given to his heirs male, 
and con ſtrue himto be tenant in tail. 2 BY. Rep. 698. Infra, (N 24. )] 


(N 13.) What not. 


But lands do not paſs in a will by a poſſible and conſtructive impli- 
cation, for the heir ſhall not be diſinberited, but by a neceſſary im- 
lication : as, if a man deviſes 2h A. ſhall have his lands after the 
death of his fon and daughter without iſſue ; the daughter does not take 
an eſtate by implication. R. per three J. Jau. 260, 261, 262, &c. 
Vide poſt. (N 22.) | 

So, a deviſe to his ſon A. of Sgfieldt, and alſo I will that my 
bargains from N. my ſon A. ſhall enjoy, and his heirs for ever, and for 
want of heirs of his body, to remain to my heir ; A. ſhall not have an eſtate- 
tail in Sofields by implication. Yau. 262. Gro. Car. 268. 

If A. leaſes part of his land to a ſtranger, and deviſes to his wife his 
land in the occupation of the leſſee, and after the deceaſe of his wife, wills 
that it, with all the reſt of his lands, fhall remain to his younger ſon ; the 
wife does not take the land, not leaſed, for life. Yau. 266. Ms. 
123. 
| or, deviſes one acre to his wife for life, and the other acre, after 
the death of his wife, to a ſtranger. R. 2 Leo. 226. 

If A. has 100 acres named Facks, and let a houſe and 40 acres to 
B., and afterwards deviſes the houſe;and all the lands called Jacks in the 
tenure of B. to his wife, and all his houſe and all other lands named Jacks 
to B., after the death of his wife; ſhe ſhall not have the reſidue of 
Facks for her life. R. 2 Leo. 226. Vide ante, (N g.) 

If a man deviſes to A. for liſe, and afterwards that the land ſhall re- 
turn, after the death of him and his wife, to B. and the heirs of his body, 
who was not heir to the deviſor: the wife takes nothing, but his heir 
ſhall have it during the life of the wife. R. 2 Fon. 98. 2 Lev. 207. 

So, if a term be deviſed 1 his fon after the death of his wife ; it ſhall 
not be a deviſe to the wife, but goes to the executors in the mean 


time. Per three J. 2 Cro, 75. 
So, 
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o, if deviſed to his executor after the death of bis wife ; for the ex- 
ecutor ſhall have it in the mean time as executor, tho? not as legatory. 
Per Papb. Tel. cont. 2 Gro. 75. 
If he deviſes underwood, as a proviſion for younger children, for 
23 years after the death of his wife ; the heir ſhall have it during the 
life of the wife. X. 1 Ver. 22. | 2 * 
If a man, having no ſon but two daughters, deviſes part of his 
Jands to his wife for life z and by another part of his will, deviſes all 
his lands, after the death of his wife, to one daughter and the heirs of 
her body; the wife does not take an eſtate by implication in the lands 
not limited to her for life: for the words, after the death of the wife, 
are ſatisfied by the limitation of the jointure lands after the death of 
the wife. R. Eg. 115. Pr. Ch. 439. 452. 5 
So, if A. has two daughters by different venters, and deviſes, a 


moiety of land to his wife for ſeven years, and that the eldeſt daughter 


ſhall enter into the other moiety at her marriage, and if his wife be 


enſeint with a ſon, that the. ſon ſhall have the land, if enſeint with a 


daughter, that ſhe ſhall have her ſhare with his two daughters; the wife 
is not enſeint; ſhe enters into a moiety, and within the ſeven years 
the eldeſt daughter marries and enters into the other moiety, and 
within the ſeven years the youngeſt daughter dies without iſſue; the 
eldeſt daughter ſhall have only a moiety and not three parts, for the 
heir of the whole blood ſhall have the other moiety. 1 And. 47. Dy. 
342.4. Vide poſt. (N 22.) | | | 
So, an eſtate does not paſs in a will by implication, when by ſuch 
conſtruction his eſtate expreſsly given would be deſtroyed. 1 Sal. 
226. Vide ante, (N 6.) INH : | 
So, no one ſhall be tenant in tail by implication, when a deviſe is 
made to him expreſsly only for life. 2 Ver. 451. Eg. Ca. 128. 
[Vide cont. (N 12.) - 
[If A. ſeiſed of the reverſion in fee of lands ſettled on his ſon B.'s 
marriage, deviſcs them, on failure of iſſue of B. and for want of. heirs 
male of his own body, to his daughter F. and the heirs of her body; 
it does not give an eſtate-tail by implication to B. Lady Lane/brrough 
v. Fox, Per the Judges in parliament, P. 6 Geo. 2. 2 T. T. 262. 
If a man gives lands to his daughter for life, and ſays, if ſbe departs 
this life without iſſue of her body living at her death, then to truſtees till 
A. attains 21, then to A. after he ſhall attain 21, with limitations 


over; the daughter ſurviving and having ifſue, has not an eſtate-tail | 


by implication. Lethieullier v. Tracy, P. 1754, 3 Atkyns, 784. 793.] 


[If A. deviſes the reſidue of real and perſonal to B. for life, if ſhe 


leaves children at her death, all to them, if ſhe dies without iſſue, to 
a charity; B. does not take an eſtate-tail by implication, but on her 
death without iflue living, the real goes to the heir at law, and the 
perſonal to the charity. Vaughan v. Farrer, H. 1750, 2 Veſey, 182.] 

[If a man gives the uſe and occupation of a houſe and fields, with 
the furniture, to his daughter for life, makes the furniture heir-looms, 
then gives the houſe to her generally for life, without impeachment, 
&c. and after her death, the premiſes with all other real eſtate to A., 
the two firſt clauſes are co-extenſive; and ſhe has only the uſe and 
occupation, but has no eſtate by implication in the houſe, Wc. nor 


in the reſt of the real eſtate. Bon v. Cornferth, P. 1151, 2 Vece, 
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(IF A. deviſes lands to B. in tail-male, then to C. in tail- male, &a. 
4% on condition that whenever the land ſhall come to any of the per- 
« ſons, the perſons to whom the ſame from time to time ſhall come 
« ſhall then change their ſurnames and take upon them and their heirs 
« the fitrname of A. only, and not otherwiſe,” (But no deviſe over, 
tho? in another proviſo there is.) This is not a limitation by impli. 
cation, nor a condition precedent, but ſubſequent, and is barred by 
recovery. Gulliver v. Aſbby, 7 G. 3. 4 B. M. 1929.] | 


(N 14.) What Words make Croſs-Remainders. 


[Where croſc-remainders are to be raiſed by implication between 
two and no more, the preſumption is in favour of croſs- remainders. 


Where they are to be raiſed between more than two, there the pre- 


ſumption is againſt croſs-remainders. But that preſumption may be 
anſwered by circumſtances of plain and manifeſt intention, either way, 
apparent on the face of the will. Per Ld. Mansfield C. J. Pery v. 
White, B. R. E. 18 Geo. 3. Coup. 780. Phipard v. Mansfield, B. R. 
E. 18 Geo. 3. Coup. Soo.) | 
If a man deviſes lands to divers perſons and the heirs of their bodies, 
and if they all die without iſſue of them, or any of them, remainder to A.; 
they all have croſs-remainders in the part of each, fo that A. ſhall 
take nothing in remainder till each is dead without iflue. R. Dy, 
303. 5. Adm. Hob. 33. | 
So, if he deviſes Blackacre to B. and his heirs, and Whiteacre to A. 
and his heirs, and that the ſurvivor ſhall be heir to the other, if either of 
them dies without ifſue ; B. and A. have croſs- remainders upon the 


death of the one or the other without iſſue. R. 2 Cro. 695. 


So, if a deviſe be to A., B., and C., and if any of them dies before the 
others, thi others ſhall be heirs to him, equally to be divided, and if all die 
evithout iſſue, to D., &c. each has an eſtate- tail. R. 2 Cro. 448. 
3 Lev. 19. | | 

So, if deviſe be 1 his t2vo daughters and their heirs, and if they die 


without iſſue, all the ſame lands to B.; they are croſs-remainders to the 


daughters; for the intent appears, that B. ſhall not take till both die 
without iſſue, and then the whole land. R. Ray. 453. 2 Jon. 172. 
Pal. 425. 434. Shin. 18. [Cowp. 31. | 

[So, if a man deviſe to his two brothers and his ſiſter, and the þeirs 
of their bodies, and for ant of ſuch iſſue, to his own right heirs; © for 
« want of ſuch iſſue,” ſhall be conſtrued for want of iflue of all of 
them, and they ſhall take croſs remainders. Coup. 797. ] 

[If a man deviſes to truſtees, as ſoon as his three daughters attain 
their reſpective ages of 21, to convey to them and the heirs of their 
bodies, and their heirs, as joint-tenants; the eſtate ſhall be conveyed 


to each at 21 reſpectively, with croſs-remainders to the three daughters. 


Marriat v. Townly, T. 1748, 1 Veſcy, 102.) | 
[The limitations in a deed were to truſtees to the uſe of A. and B. 
for their lives, remainder to the uſe of the child or children of B. in 
tail, as tenants in common, “ and in caſe any ſuch child or children 
« ſhould die without iſſue of his, her, or their bodies, then the part 
« of ſuch child ſhould be and remain to the uſe of the ſurviving child 
« or children of B., and the heirs of his or their bodies iſſuing ; and 


« in caſe all the ſaid children ſhould die without iſſue,” &c. * to 
. | in 
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A. in fee; held that the deed raiſed croſs-remainders between the 
children of B.; and that on the death of one without iſſue, his ſhare 
| veſted in a ſurviving child and the heir of one deceaſed, as tenants in 
common: Watts v. Wainwright, B. R. M. 34 Geo. 3. 5 T. R. 427] 
A. deviſed to all and every the daughter by Free of the body 
of B., and the heirs male of the body of ſuch daughter or daughters 
equally between them, if more than. one, as tenants in common, and 
for default of ſuch iſſue, he deviſed all his ſaid lands to C.; it was 
holden that the daughters of B. took croſs-remainders: Atherton v. 
Pye, B. R. T. 32 Geo. 3. 4 T. R. 710. ] gy = 


(N 15.) What not: 

But where each takes an expreſs and ſeveral eſtate by the deviſe, 
there ſhall not be croſs-remainders by implication :- as, if a deviſe 
be of a houſe to A. and his heirs, another to B. and his heirs, 
another to C. and his heirs, and if they all die without iſſue, the houſes 
ſhall remain to D. If A. dies without iſſue; his houſe ſhall go imme- 
diately to D., and there ſhall be no eroſs- remainder to the ſurvivors, 
R. per three F. Lee dubi 2 Cro. 656; | 

[If A. deviſes lands to his wife for life, then to his ſon and 
daughter J. and M., to. be equally divided between them, and the 
ſeveral and reſpective ſues of their bodies, and for want of ſuch iſſue, 
to his wife in fee; this does not create a croſs-remainder which is 
never favoured, and can only be raiſed by an implication abſolutely 
neceſſary, which is not here, the words ſeveral and reſpective effec- 
tually disjoining the title. Davenport v. Oldis, T. 1738, 1 Athyns, 
579. Vide Coop. 780. 800.] . | — 

Croſs- remainders have never been adjudged to ariſe merely upon 
theſe words, in default of ſuch ifſue Ibid.] | | 
So, if a man deviſes to A. and B. for their lives, remainder to their 
two ſons and their heirs equally, and each to be heir to the other; and if 
both die without ifſue, remainder to D. If either dies without iſſue, his 
part ſhall go to D. K. cont. 4 Les. 14. X. acr. 2 Rol. 416. J. 25. 
But it was denied, Ray. 45 5. Pol. 434. 15 | 
lf a man deviſes to his grandſon Ar, and his grand-daughter B., equally 
to be divided, and to the heirs of their reſpectiue bodies, and for default of 
ſuch {ſue to his grand-daughter C. in fee; there are no croſs-remainders, 
but C. ſhall take on the death of either. Comber v. Hill, P. 7 G. 2. 
Str. 969. Williams v. Browne, M. 8 G. 2. Str. 996. EY. 

If he deviſes to A. his eldeſt daughter and her heirs a houſe, another 
to B. his youngeſt daughter and her heirs, and if /be dies before ſixteen, 
tiving A., her houſe ſball be to A., and if A. dies without iſſue, living B., | 
her houſe ſhall be to Bi, and if both die, having no iſſue, all the houſes ſball ; 
be to others; if B. dies after 16 without iſſue, A. ſhall not have it, for 
29 are 8 eroſs· remainders. R. per three F. Dy. 330. 6. (Vide 
2 Jon. 173. N | : 

[If a deviſe be 7o his teus daughters and their iſſue, and for Senn of 
ſuch i ſue to B.; they are not croſs*remainders to the iſſues; for they 

| have a joint-eſtate for life, with ſeveral inheritances ; and upon death, 
= one has iſſue, the part of the other ſhall go to B. R. 2 Ver. 

45, 6. 1 8 | 

So, where deviſes are made to three or more, there never ſhall be 
' Ee 2 Rt croſs. 
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croſs-remainders to the ſurvivors, without expreſs words for the con. 
Fuſion and uncertainty. Per Dod. 2 Cro. 656. Adm. Pol. 434. Skin. 
20. [ Comp. 800.] | | | 

As, if a deviſe be to three ſons ſeverally in tail, and if any one dies 
without iſſue, the furvivors ſhall be each other's heir. Dub. Sau. 92. 

[Ifa man deviſes lands to his grand-daughters Catherine and Elizabeth, 
te be equally divided betꝛueen them, and the heirs of their bodies reſpee- 
' tively, and for default of ſuch iſſue to his grand-daughter Ann; and 

Elizabeth dies without iſſue, her moiety goes to Ann. Comber v. Hill, 
P. 7 G. 2 B. R. H. 22. 2 Str. 969. S. C.] ; | 

[Where a man after ſeveral deviſes, gives the remainder 20 his four 
ſiſters, and a niece for their lives, ſhare and fhare alike, as tenants in com- 
mon, remainder to their /ens ſuccefhvely in tail, remainder to their 
Aaughters in tail, reverſion to his own right heirs; the four ſiſters and 
the niece take ſeveral eſtates for life, with ſeveral remainders to their 


fons and daughters: there are no cro/5-remainders. Coup. 777. 


(N 16.) What Words make an Executory Deviſe. 


If a deviſe be to A. upon a contingency or condition precedent, 4. 


takes nothing, but by way of executory deviſe when the contingency, 
c. happens; for in the mean time he has only a poſſibility : as, if a 
man deviſes 10 his ſon in fee, ani if he dies in the life of A., then to A., 
A. ſhall take when the ſon dies, (if it be in his lifetime, ) by executory 
deviſe. R. 2 Cro. 90. Vide Springing Uſe, in Uſes, (K 7.) 

If lands be deviſed to A., his heirs and aſſigns for ever, and if he 


die leaving no iſſue behind him, then over; the limitation over is good 


by me of executory deviſe. Porter v. Bradley, B. R. Z. 29 Ges. 3. 
K. 143. 

5 [So, if 2 B94 be to A. for ever, that is, if he ſhall have a ſon or 
ſons who ſhall attain 21, but if 4. ſhall die, without fon or 
ſons to inherit, that the ſon of B. ſhall inherit; this is a fee in A. 
with an executory deviſe to the ſon of B., who ſhall take if A. dic 
without iſſue, or if the iſſue dic before 21. 1 Brown's Ch. Rep. 147. 

[So, if a deviſe be to the /econd ſon (then unborn) of A. B., and 
after his deceaſe, or acceſſion to his paternal eſtate, then to his ſecond 
fon, and his heirs male, with remainders over; ſuch ſecond ſon of 
A. B. when born, will take an eſtate in tail-male by way of executory 
deviſe, determinable on the acceſſion of the family eſtate, and in the 
mean time the lands deſcend to the heir of the teſtator. 2 Bl. Rep. 
1159-] | 

[If a man deviſes to truſtees and their heirs, to the uſe of truſtees 
for 5co years, to raiſe fortunes and pay debts, and after*determinatioy 
ol that eſtate to the firſt and other ſons of A. his eldeſt ſon in tail- male, 
remainder to B., his ſecond ſon (in being) in tail-male, and remain- 
ders over; and at deviſor's death A. has no ſon, but has one afterwards, 
ſuch ſon ſhall take by way of executory deviſe. Gore v. Gore, M. 
7 G. 2. B. R. On a caſe from Chancery; and decree in conſequence, 
per Talbot C. Str. 958.) 2 

[If a man deviſes to truſtees and their heirs, to the uſe of them and 
their heirs, in truſt for A. (the eldeſt ſon of B., teſtator's heir at law) 
for life, remainder to his firſt and other ſons in tail-male, and for 
want of ſuch iſſue, if B. has any other ſons, to them, in like manner, 


and for want of ſuch iſſue to the daughters of B., in like manner, 10 . 
or 
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for want of ſuch iſſue to the firſt and other ſons of C., in like manner, 


and then to teſtator's right heirs; 4. dies in teſtator's life, teſtator 


dies, B. has no other ſon, nor is any remainder-man in eſe except a 


ſon of C.; this ſhall enure as an executory deviſe to any ſon B. may 


hereafter have. Hophins v. Hopkins, M. 8 G. 2. C. T. T. 44. 1 J. 
268. 1 AAtk. 581.) 


A deviſe to the eldeſt fon and his heirs, and if be does nat yon fock and | 


fuch legacies, to the legatees and their heirs ; it takes effect as to them 
as an executory deviſe, for his heir does not take by the deviſe. R. 


Cro. El. 920. FVau. 271. 


So, if a deviſe be to A., to commence at a time after the teſtator's 
death, and there is no deviſe to any one, ſo that it deſcends to the 


heir in the mean time; this takes effect as an executory deviſe; fort 


it cannot be a remainder, there being no particular eſtate on which it 
depends. Pau. 269. I : ; 

As, if a deviſe be to an infant in ventre ſa mere: for till the birth 
the deviſe does not take effect. 2 Mod. H. 1 Sal. 229. [ Acc. per 
Talbot C. in conformity to the opinion of all the judges of B. R. 
Stephens v. Stephens, M. 10 G. 2. C. T. T. 228.) Vide ante (). 

If A. deviſes to his wife for life, then to the child ſhe is egfent 
with, and its heirs, provided if it die before 21 without iſſue, then to 
A., B., and C.; and the wife is not with child; it is an executory 
deviſe, and A., B., and C. take on the death of the wife. Gulliver 
v. Wicket, M. 19 G. 2. 1 Will. 105.) | 

So, a deviſe zo the daughter of B., who hall marry a Norton 4vithin 
15 years, is good, by way of executory deviſe. R. Ray. 83. 


So, a deviſe from Michaelmas for 15 years, remainder to A. and 


his heirs.; if the deviſor dies before Michae/mas, the remainder will 
de good, for it deſcends to the heir in the mean time, X. Cro. LI. 


878. Ney, 43. . | , | 
A. deviſcs land to B. for go years if he ſo long live, then to the 
heirs of the body of B. in default, to C. for 90 years, if he fo long 


live, to commence from the death of B. without iſſue, then to D. 


for life, and then to his firſt and other ſons. Teſtator's intent is to 
give an eſtate-tail to ſuch perſon as ſhall be heir of the body of B., to 
him and the heirs of the body of B., which may take effect as an ex- 
ecutory deviſe, And the freehold deſcends (in the mean time) to the 


teſtator's heir-ai-law. Harris v. Barnes, H. 8 G. 3. 4 B. M. 2157.] 


(If A. deviſes land to his wife for three years, to his ſon for 99 years 
if he ſo long live, to him for other gg years if his wife ſo long live, 


to the heirs of his ſon's body, and the heirs of their bodies, remainder 


over in fee; it is a good executory deviſe to the heirs of the ſon's 
ae Dee v. Carleton, T. 21 & 22 G. 2. 1 Will. 225.] 
(If 


A. gives 5 50 J. to his daughters, and then deviſes his Iinds to 


truſtees for 99 years, with power to raiſe a leſſer term on truſt if his 


wife ſhall in four years pay the 5 50/. to the truſtees for his daughter's 


benefit ; then he gives his lands to his wife for life, then to his ſon 
and his heirs male and female, and for want of ſuch iſſue, to him and 


his heirs for ever; this is a conditional limitation in the wiſe, nh | 
place as an executory deviſe z the freehold deſcends to the ſon, ti 


the four years elapſe, or the wife perform the condition, as part of 
the inheritance undiſpoſed of; and by the deviſe he has an eſtate · tail 
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in the inheritance, expectant on the determination of the 99 yeatg 
term. Hayward v. Stilling feet, M. 1737, 1 Atlyns, 422.] 

So, a deviſe 210 A. attains the age of 21 years, and then to A. and his 
heirs, and if A. dies before, to the heirs of the body of B. as they ſball attain 
their reſbective ages of 21 years ; if A. dies in the life of B., yet the 
heir of B., if he be of full age, ſhall take at the death of B. by exe- 
cutory deviſe. Semb. 2 Mod. 291. 

+ * Bo, if a deviſe be to commence within the compaſs of a life, it will 
be good: as, if huſband and wife ſeiſed of a copyhold and to the 
heirs of the huſband; he ſurrendcrs to the uſe of his will, and de- 
viſes to the heirs of the body of his awife, if they attain the age of 14 years, 
remainder to A., and the wife has iflue by a ſecond huſband which at- 
tains the age of 14; the deviſe to him ſhall be good by way of execu- 
tory deviſe. Per Twiſd. and Keeling, contra Morton and MWynd. Ray. 
163. 1 Lev. 135. 5 . 
[If A. and B., each having lands, ſettle them before their inter- 
marriage to A. for life, B. for life, to the children for ſuch eſtates, 
Oc. as B. ſhall appoint; for want of appointment, to children equally; 
for want of ſuch iſſue, to ſuch perſons and uſes as B. ſhall appoint; for 
want of ſuch appointment, A.'s lands to his heirs, and B.'s lands to her 
heirs ; A. dies leaving one ſon, B. by will appoints the whole to him, 
but if he dies without iſſue, and under 21, then to others, and he 
dies ſo under age and unmarried, this is a good executory deviſe. 
| Throwflout v. Denny, P. 23 G. 2. 1 Vilſ. 270.] 
* [Adeviſe of a real eſtate to B. after a good executory deviſe thereof 
to the heirs male of the body of A., from and after the deceaſe of A., 
and limited on default of ſuch iſſue, is a good executory deviſe, veſt- 
ing, either in paſſeſſion, on the death of A. without leaving iſſue male, 
or as a remainder after an eſtate tail, on his death leaving iſſue male. 
Doe v. Fonnereau, B. R. M. 21 Geo. 3. Dougl. 486. 
A deviſe of ſuch land to A. the eldeſt ſon, ſuch to B., and ſuch to 
C., and if any of them die, his gſtate ſball remain to the others,” ſhall be a 
ood executory deviſe z and the part of the eldeſt is not merged by 
decent of the reverſion. R. 2 Lev. 202. 3 

90, if a deviſe be to commence within the compaſs of a life or 
lives. 1 Sal. 229. | 
Or, within 20, or 30 years, 1 Sal. 229. e 

As, a deviſe to A. for 15 years, and afterwards to the firſt ſon of B. 
Ray. 83. 25 | 

If the teſtator ſhews, that he intends it in ſuturo, and not in preſents. 
1 Sal. 229. 
' [An executory deviſe is too remote, if it exceeds a life or lives in 
being, and 21 years after. Goodman v. Goodright, M. 33 G. 2. 2 B. A. 
TTT 1 | 
* (If it is too remote in its creation, the event cannot vary the con- 


ſtruction. 2 Burr. 873.] | 
' After a deviſe to an infant in ventre ſa mere for life, in caſe it ſhould 


be a ſon, remainder to ſuch ifſue' male or the deſcendants of ſuch 
iſſue male of ſuch child, as at the time of his death ſhould be his 
heir at law, and in caſe at the time of the death of ſuch child there 
ſhould be no ſuch iſſue male nor any deſcendants of ſuch ifſue male 
then living, or in caſe ſuch child ſhould not be a ſon, then — the 

. WG E 8 We, c . itation 
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limitation over is not too remote to take effect. Long v. Blackall, B.R. 
H. 7 T. R. 100.] ; 


allowing for the time of geſtation. Per Lord Kenyon. Ibid.) : 
[Under a bequelt of a term of years « to A. and the heirs of his 

« body, and their heirs and aſſigns for ever, but in default of ſuch 

« jſſue, then, after his deceaſe, to B. and his heirs;” the limitation 

over to B. is good by way of executory deviſe. Wilkinſon v. South, 

. 38 Ger . T. K. 5086) 5 

[Under a deviſe to T. F. and his heirs for ever, and in caſe he 


ſurvivors or ſurvivor of them, ſhare and ſhare alike ; the deviſe to E., 
M., and S. is a good executory deviſe. Sheers v. Jeffery, B. R. E. 
38 Geo. 3. 7 T. R. 589.) 


v. Searle, P. 29 G. 2. 2 Wilſ. 29. 

[A deviſe to A. and his heirs, but if he die before 21, then to B. 
and his heirs, is a good executory deviſe to B., and if B. ſurvive the 
deviſor, it will deſcend to B.'s heir, though he die before the con- 
tingency happens, namely, the death of A. before 21. Gurnall v. 
Word, C. P. T. 13 & 14 Geo. 3. Willes, 211. 7 Mod. 8vo. edit. 
302. S. C. | | 


(N 17.) What not. 


| Gity: and therefore, where a man deviſes to A. for life, and if he dies 
without iſſue living at his death, to B., it ſhall be a contingent remain- 


Leu. 11. [Dougl. 75 8.] 
[And the reaſon is, becauſe an executory deviſe puts the inheritance 

in abeyance. Ives v. Legge, B. R. 3 T. R. 488. in not.] 

[So, if A. having a ſon and two daughters deviſes, if his ſon dies 


andi if they die without iſſue, then to his nephew; and after other 


v. Byſcille, P. 9 G. 2. B. R. H. 258.) 
eſtate to him; if there be a precedent eſtate for life to another, which 


8 an executory deviſe, but a remainder. Per Hale, 2 Sand. 
388. 

So, it ſhall not be an executory deviſe, where there is an expreſs 
deviſe of the ſame land precedent. Per Wind. Ray. 164. if there be 
a particular eſtate precedent. D. 4 Mod. 284. Shin. 431. 

As, if a deviſe be to A. for life without impeachment, and if he hat 
Yue male, to ſuch iſſue male and his heirs ; if he has not, to B and his 


[An executory deviſe is good if it muſt neceſſarily happen within a | 
life or lives in being, and 21 years, and the fraction of another year, 


ſhould depart this life, and leave no iſſue, then to E., M., and S., or the 


[An executory deviſe in fee is like a contingent remainder, (tho' 
it is not a contingent remainder, ) and is transferable to the heir of the 
executory deviſce, who dies before the contingency happens. Gaodright 


But a deviſe does not operate as an executory deviſe but for neceſ- 


der to B., and not an executory deviſe. R. Ray. 29. 1 Sid. 47. 


without ifſue, his lands to deſcend to his daughters and their heirs, 


clauſes gives all his eſtate undiſpoſed of to his ſon ; this is not an 
executory deviſe to the nephew but a contingent remainder. Wealthy 


Or, deviſes to another upon a contingency, without any previous 


is ſufficient to ſupport the contingent remainder, it ſhall never be 


ers ; here being a freehold, the deviſe to the ifſue male thall not bo 
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executory, but a contingent remainder. R. 1 Sal. 224. [1 Ld. Raym. 
208. 8 | | 
805 a deviſe by words de præſenti ſhall not be taken as an executory 
deviſe : as, 1 give the inheritance to the heir of A., and A. is living at the 
death of the teſtator. 1 Sal. 226. "Es WEE. 
So, if a man deviſes to A. for years, and afterwards gives the in- 
heritance to the heirs male of A.; for it is a deviſe per verba de preſenti, 


and limited as a remainder. X. 1 Sal. 226. 


Or, to A. for 10 years, and then to the firſt ſen of A. and the heirs male 
of his body, R. 1 Sal. 229. 

A. deviſed to B. for life, remainder to C. for 99 years if he ſhould 
ſo long live, remainder to the hcirs of the body of C. The remainder 
to the heirs of the body of C. was held a contingent remainder and 
not an executory deviſe, and was defeated by C.'s ſurviving B., there 
being no preceding eſtate of frechold to ſupport it. Muffell v. Mor- 
gan, B. R. T. 30 Geo. 3. 3 T. K. 763.] | | 

So, an executory deviſe, after the death of any one without iſſue, is 
void. 1 Lev. 136. Acc. 1 Sal. 229. Cont. per Yau. 270. 

As, if J. be tenant in tail, the reverſion to B. in fee; a deviſe by 
B. to another when A. dies without iſſue, is void. Semb. 1 Sal. 233. 

LA. deviſes an advowſon to the firſt or other ſon of B. that ſhould be 
bred a clergyman, and be in holy orders, in fee; but in caſe B. ſhould 
have no ſuch fon, then to C. in fee. Both deviſes are void, as.depend- 
ing on too remote a contingency; therefore though B. dies without 
having had a ſon, the heir at law of the deviſor, and not C., is entitled. 
Proctor v. Moore, C. P. M. 35 Geo. 3. 2 H. Bl. 358.) | 
lf a man by his will declares how his eſtate is ſettled, and then 
deviſes - If my ſaid daughter ſbould die before her mother, or without 
« heirs, and my ſaid wife Saule marry again, and have an heir male, 1 
« bequeath him all my right to that ęſtate; it is not good as an executory 
deviſe, for the contingency is too remote; nor as a contingent re- 
mainder, for want of a particular eſtate ; and the ſon of the wife by her 
ſecond huſband takes nothing. Right v. Hammond, P. 7 G. Str. 427. 

[If A., being very ſick, deviſes lands in fee to his brother A., and 
others to his niece C., and then ſays, © I give all the reſt of my 
« lands to the child or children of which my wife is now pregnant, 
& and their heirs for ever, and if they die without ifſue under 21, then 
« to my brother B.;“ the wife bears a ſon who dies in A.'s life, with- 
out iſſue, and under 21; has another child, which alſo dies ſoon after 
in A.'s life; A. dies ſciſcd, without revoking or altering, leaving his 
wife enfient of a daughter, who lives; this ſhall not be conſtrued an 
executory deviſe to B. to difinherit the daughter heir of the body of 
teſtator A., executory deviſes. being contrary to ſtrict rules of law, and 
only invented to carry into execution the manifeſt intention; and here 
are wanting the words * living at the time of the death of ſuch. 
children, which ſhall not be ſupplied. Semb per tot. cur. on two 
arguments. Driver v. Standring, P. 32 G. 2. 2 Wu. 88.] | 
So, if the contingency upon which the executory deviſe is to com · 
mence becomes impoſſible, the deviſe will be void. R. 2 Med. Ca. 


347- ; 
[Deviſe of “ all the deviſor's eſtates to A., and the ifſue of her 
body, as tenants in common, but in default of ſuch iſſue, or — 
4 4 2 2 . P y 3 Cc uch 
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« ſuch, if they ſhould all die under 21, and without leaving iffue,” 
then over; it was holden that all the limitations ſubſequent to that to 
A. were contingent, and were confequently deſtroyed by a recovery 
ſuffered by A. Doe v. Burnſall, B. R. MH. 35 Geo. 3. 6 T. R. 30. 
Burnſall v. Davy, C. P. H. 38 Geo. 3. 1 By. & Pull, 215. ] 

[If a man deviſes lands to A. on condition he pays all his debts, if 
not, to B., and A. dies in the teſtator's lifetime, it is not an executory 
deviſe to B., for the firſt deviſe is void by the death of the firſt de- 
viſee. Roe v. Hlud, C. B. Paſch. 2 G. 2. Fort. 184. Caf. temp. 
Talb. 44. ; PS 

(Executory deviſes began ſoon after 29 H. 8. Bid.) 

[In queen £/izabeth's time. Marks v. Marks, Str, 130. 3 T. R. 


93-] 


courts of law, but being found of general utility, they were eſtabliſhed 
in the time of Charles the Firſt. Per Ld. Kenyon C. J. 3 T. K. 765.] 


When a remainder ſhall be contingent, or veſted, vide Eflates, 
(B 16, 17.) | 2 


(N 18.) What Words give a preſent Eſtate. 
[If a deviſe be to A. for life, remainder to B., and A. die in the 


2 P. V. 331. Vide Chancery, (3 Y 8.) Vide poſt. (N 19.)] 

[And if it be to A. and B., and A. die in the teſtator's lifetime, B. 
ſhall take the whole. Id. ibid.] | 
If a man deviſes to A. until B. attains bis age of twenty-one years, 
and then ta B. and his heirs; B. has an eſtate in remainder veſted in 


attain his full age, and therefore, if B. dies before his full age, his 
heir ſhall take. X. 2 Mod. 290, [I BI. Rep. 5 19.] 
So, if a deviſe be 1 A. for 50 years if he lives ſo long, and after the 
term to the heirs male of the body of A., remainder to B.; the limitation to 
the heirs male of the body of A. being void, the remainder to B. 
veſts immediately. R. 1 Sal. 226. | | | 
[So, if a deviſe be to 4. a proteſtant, for life, remainder to B. a 
papiſt, for life, remainder to C. a proteſtant ; A. dies, B. being a 
papiſt is diſabled to take, and C. ſhall take preſently, as if the remain- 
der had been to a monk. 2 P. V. 362.) | | 
If, in this caſe there be a remainder to truſtees for the life of B., 
in truſt to let B. take the profits, and to preſerve the contingent re- 
mainders ; the truſt to let B. take the profits is void, but that to pre- 
ſerve the contingent remainders good, and the grantor and his heirs 
2 proteſtants ſhall have the profits during the life of the papiſt. 
80, if a deviſe be to A., and before he comes 10 21 years of age; to my + 
executor ; A. has a preſent intereſt, and if he dies within age, his ad- 
miniſtrator ſhall have it. Per three F. 2 Bul. 123. 

(If teſtator deviſes lands to truſtees, in truſt for the benefit of his 
nephews A. and B., to lay out the rents for their maintenance, and 
putting out during their minority, and when and: as they attain 21 
reſpectiyely, the premiſes to remain o A. and B., and their _ 
equally; 


[It was ſome time before executory deviſes were admitted by the 


teſtator's lifetime, and then the teſtator die, B. ſhall take preſently. | 


him immediately by the deviſe ; for A. had it for years till B. ſhall 
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equally; this is an immediate gift to A. and B., with a truſt to be 
executed for their benefit during their minority, and if one dies under 
age without ifſue, his moiety goes to the other, and not to teſtator's 
heir-at-law. Goodtitle v. Whitby, H. 30 G. 2. 1 B. M. 228.] 

If a deviſe be to A. of goods 10 be delivered at his age of 21 years, and 
, he dies before 21 then to B., if he dies before, B. ſhall have them im- 
mediately. R. Bend. 35. 1 And. 33. | | 
So, if a deviſe cannot take effect as a remainder, it ſhall be a pre- 

ſent intereſt : as, a deviſe 2% A. for years, remainder to B. in fee; takes 
the freehold immediately. R. Cro. El. 878. Ney, 43. 

If chattels perſonal are deviſed to A. for life, and if he has a fon, 15 
the ſon ; if A. has no ſon, or ſuch ſon dies without i ue, to B. for life, and 
then to C. his ſon ; A. has no ſon, and B. dies in the life of the teſta- 
tor: the intereſt veſts in C. R. Ca. Ch. 130. | 

If a deviſe be to A. for life, and there is no ſuch perſon in 2ſe, re- 
mainder to B., he ſhall take immediately. Pl. Com. 414. a. 

So, if a deviſe be 7o A. for life, or in tail, and after his death without 
i ue, to B., and A. dies in the life of the teſtator, having iſſue; yet B. 
thall take immediately. R. Cro. El. 423. R. Dy. 122. a. 

So, if A. refuſes. Cro. El. 423. Pl. Com. 414. 1 Co. 101. a. 

So, if A. be incapable, as a monk, Wc. Perk. Deviſe, 566, 567. 

127. b. : 

So, if a deviſe be to A. and B. and their heirs, and A. dies before 
the teſtator, B. ſhall have the whole. R. 1 Sal. 238. 

CA deviſe of lands to A. till B. attain the age of twenty-one, and 
Zhen to B. in fee, gives B. a veſted intereſt, deſcendible to his heirs if 
he die before twenty-one. Morris v. Underdown, C. P. M. 15 (i. 2. 
Willes, 293.] | 

[If a leaſe for years is deviſed to a man, and if he die without iſſue, 
remainder over, the whole intereſt veſts in the firſt taker ; but if it is 
a leaſe for lives, the firſt taker has a power during his own life, to 
diſpoſe of it ; if he does not, on his death it veſts in the remainder- 
man as ſpecial occupant. Saltern v. Saltern, T. 1742, 2 Atkyns, 376-] 

[If a term be bequeathed to A. and his lawful heirs, and if he die, 
and have no lawful heir, then to B., the limitation to B. is good. 
Goedtitle v. Pegden, B. R. M. 29 Geo. 3. 2 J. R. 7520.) 

What words give an eſtate in futuro. Vide ante, Executory Deviſe, 
(N 16, 17.) —Vide paſt. (N 19.) 


(N 19.) When in Reverſion, or Remainder. 


By the ff. 32 H. 8. 1. and 34 (or 34 & 35) H. 8. 5. all perſons 
who have lands, c. in reverſion, or remainder, may deviſe, &c. 
Vide ante, (N 18.) m5 | 

If a leſſor diſſeiſes a leſſee for life, and makes a leaſe to A. for the 
life of the firſt leſſee, remainder to B. in fee, and the firſt leſſee en- 
ters; yet B. may deviſe his remainder. 

But the deviſe of a remainder, after an eſtate in fee, will be void, 
as well as a grant. Vide Eſtates. | | 


When a Deviſe commences upon a Limitation, 
Vide Limitation, in Condition (T). 
| N 20.) 
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(N 20.) When upon a Contingency. 


If a deviſe upon a contingency be in the disjunctive, if Sd 


the other happens, the eſtate commences : as, if a deviſe be to A. and 
B., and other children, and if any of the children die within age, or not 
married, his ſhare ſhall go to the ſurvivors ; if A. dies before marriage, 


though he be of full age, his part goes to the ſurvivors. R. 2 Fer. 
388. Vide Executory Deviſe, ante, (N 16, 17.)—Contingent Remainder, 


in Eſtates, (B 16, 17.) —Vide Condition, (B 5.) 


If a deviſe be to 4. for life, and afterward: to the child of which A. 


is enſeint, and if ſuch child die within age, then a third part to A., her ex- 


ecutors and adminiftrators ; A. ſhall take a third part, tho' ſhe was not 


enſeint. R. Eg. Ca. 74. 
But if the disjunctive be annexed to the act which ought to happen 
before the commencement of the eſtate, the eſtate does not com- 


mence, tho one part happens: as, if a deviſe be to 4. and his heirs, 


and if he dies before he attains 21, or bas iſſue, to B. If A. attains 21 
years, tho' he afterwards dies without iſſue, B. ſhall not have it. R. 


Pol. 645. 
[A deviſe, that in caſe A. dies before 21, and his mother without 


other children, then lands, leaſeholds, Exchequer-annuities, and per- 
ſonal eſtate to H., is good for them all on that contingency. Stud- 


holme v. Hodgſon, T. 1734, 1 P. V. Zoo.] 
A. ſeiſed in fee has a ſon B. and a ſiſter C., and deviſes lands to 


his ſon B. in tail-general, and if his ſon B. ſhould die without iſſue, 


and his wife ſhoyld ſyrvive him, then the wife to have the premiſes 
for life, and after her deceaſe to the teſtator's ſiſter for life, and after 


ker deceaſe, the teſtator's ſon beiug dead without ifſue as oforeſaid, re- 
mainder to C. in fee; B. the ſon dies without iſſue, but the teſtator's 


wife dies before him: C. is not entitled to the remainder in fee, be- 
cauſe the contingency of the teſtator's ſon dying witliout iſſue in the 
lifetime of the wife, is annexed to all the deviſes over. 2 P. V. 
290. | | 
[Deviſe to Margaret (an only child) for life, remainder to the firſt 
fon of her body, “ if living at the time of her death,” and the heirs 
male of ſuch ſon, and for default of ſuch ifſue to the ſecond ſon of 
her body, © if living at the time of her death, and the heirs male of 
ſuch ſecond ſon, &c.; and for default of ſuch iſſue male, remainder 
to A. Margaret had one ſon, who died in her lifetime leaving a ſon, 
and it was holden that Margaret took only an eſtate for life, and that 
neither her ſon or grandſon took any eſtate, the contingency upon 
which ſuch eſtate depended not having taken effect, but that A. was 
— to the remainder. Radcliffe v. Bagſhaw, B. R. H. 36 Geo. 3. 
12. 2 | 

[ Deviſ- of Rechold lands to the wife for life, and after her death to 

ſuch child as his wife was enſeint of, in fee; © provided, that if ſuch 


* child, as ſhould happen to be born as aforeſaid, ſhould die before 


„ 21 without iſſue, the reverſion of one third ſhould go to the wife, 

and the reverſion of the other two thirds to two of the deviſor's 

« ſiſters.” The wife was not enſeint, and it was holden that the re- 

mainder over depended on the birth of a child and its dying under 21 

and without ifſue, that as thoſe events never happened, the remainder 

over did not take effect, but that the heirs at law of the deviſor _ 
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entitled to take. Fulham v. Wickett, C. P. M. 15 Geo. 2. Wilkes, | 
303- Ru. Vide Mr. Durnford's note (a), p. 315.1 


(N 21.) Regard ſhall be had to the Teſtator's Death. 


[A will muſt always be conſtrued as it ought to have been at the 
inſtant of the teſtator's death. Dougl. 494, in note. . 
If a deviſe be to A. in tail, remainder to the next of his name, and at 
# the death of the teſtator he has a filter unmarried, who was the next 
of his name; ſhe ſhall take, tho' ſhe was married at the death of A. 
without iſſue, by which ſhe loſt her name. R. Cro. El. 532. 576. 
Vide Chancery, (3 Y 17.) | | | | 
But if the ſiſter married before the death of the teſtator, by which 
ſhe loſt her name; ſhe ſhall not take, but his next heir male. R. Cro. 
El. 532. 576. : Bn how, | 
| If a man deviſe lands to his younger ſons at twenty-four, and in 
| the mean time the rent and profits of the premiſes to his eldeft ſon, and 
| die; and the eldeſt ſon deviſe all he rents and profits of the pre- 
miſes to his younger brothers, but not to be paid to them till twenty- 
four; only the rents and profits accruing from the death of the elder 
brother ſhall paſs. 1 P. V. 500.] | 
[So, if one poſſeſſed of a term for years devife all the profits of it 
to 7 S., only the profits aceruing from the death of the teſtator 
hall paſs. Id. 503. | | 
But the death of the teſtator ſhall not be regarded in excluſion of the 
| intent at the time of the will made: as, if a man deviſes all his lands 
# in A., and afterwards purchaſes more lands there, theſe do not paſs. 
_ Pl. Com. 343. b. Vide ante (M). 
_\_— If a deviſe be 7s the 2vife of B. who dies, and his wife marries D., 
and then the teſtator dies; the wife of D. ſhall take. PI. Com. 344-6. 
Or, & A. dean of P. and his chapter, and a new dean is made in the 
teftator's lifetime; the dean and chapter ſhall take. Pl. Com. 344. 6. 
| If a deviſe be 10 the next of his blood; the next at the time of the 
1 will ſhall take. Per tuo J. 2 Rol. 256. | | 
If a man deviſes to Francis Carter a houſe in B., and all other meſ- 
| ſuages, lands, tenements, and hereditaments in B. and elſewhere, to 
[| Fames Lamas and his heirs ; if Francis Carter dies in the life of the 
| teſtator, Lamas ſhall not take the houſe deviſed to him. R. P. 11 Geo. 
| in C. B. inter Wright and Hall. 
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(N 22.) Words ſhall not be ſtrained to diſinherit an Heir-at-Law. 


. There ſhall not be a ſtrained conſtruction of words to diſinherit an 

1 heir, and therefore whatever is not expreſsly diſpoſed of deſcends to 

the heir: as, if a man deviſes the demeſnes of a manor to his wife for 
life, and the ſervices to her for 15 years, and the whole manor after the 

11 | death of his wife to a flranger ; the heir ſhall have the ſervices after the 
nn 15 years during the life of the wife. R. Me. . Dal. 5. Vide In- 

1 plication, ante, (N 12, 13.) —Vide Chancery, (3 P 3.) 

If a man has two daughters by different venters, and deviſes a muicty 
to his wife for ſeven years, and that his eldeft daughter ſhall enter into the 
other moiety at her marriage, and if his wife be enſeint with a ſon, he ſpall 
have the land, if with a daughter, ſbe, with his two other daughters, ſpall 
have the whole, and dies, having two daughters, and his wife = en- 
14 | eint; 
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ſeint; ſhe enters into a moiety and within the ſeven years the eldeſt 
daughter marries and enters into the other moiety, and within the 
ſeven, years the youngeſt daughter dies without iſſue the uncle of the 
youngeſt daughter, being heir of the Whole blood, ſhall have a full 
moiety ; for the words, that the eldeft ſhall enter at her marriage, do 


not import a deviſe of a moiety to her, but denote when ſhe ſhall have 
poſſeſſion of it. R. Bend. pl. 278. Dy. 342. 4. / ide 1 And. 47. 


Vide ante, [N 13.) 


If a deviſe be fo an heir until B. attains 21, and then to bim; the heir 
ſhall have a fee until the contingency happens. R. 1 Leo. 101. 

But ſuch a conſtruction ought to be made of a will, that all the 
words may ſtand, if it be poſſible. Latch, 39. [2 T. R. 217. 221. 224-] 

So, where the words are not ambiguous, the conſtruction ſhall not 
be in favour of the heir. 2 Fer. 340. * 

[But if A. by will deviſes his lands, Oc. to himſelf for life, to his 
wife for life, to their iſſue in tail, then to his two brothers X. and M. 
to be divided; if R. has no ſons, his whole lands and eftate to M. in 
tail-male, he paying, &c. after the ſame eſtate ſhall fall to him: if M. 


has no ſons, his lands to go to his nephew T. and his heirs, he pay- 
ing, Oc. after his efate ſhall fall to him; if T. has no ſons, then his 


ſaid eftate to go to the daughters of R. and M. in default of them, to 


the daughters of T.; in default, to teſtator's right heirs. The word 


eflate paſſes only an eſtate for life to the daughters of R. and A. 
Rogers v. Briggs, P. 11 G. 2. Andr. 210. e 

So, if teſtator ſays, as touching the diſpaſition of all my temporal eſtate, 
&c. Item, I give my nephew A. two houſes at B.; A. takes only eſtate 
for life. Frogmorton v. Wright, P. 13 G. 3. 3 Will. 414.] 

[The deviſor deviſed lands to A. till B., C., and D. attained their 
reſpective ages of twenty-one, and then to B., C., and D., and their heirg, 
equally to be divided between them as tenants in common, charged with 
an annuity of 10 J. by B., C., and D., equally and proportionably out 


of their ſeveral eſtates; then he deviſed other lands to A. in fee; and 


gave all the reſt, reſidue, and remainder of his real and perſonal eſtate, 


not before given, to E., her heirs, executors, &c.; and directed that 


his debts, Sc. ſhould be paid out of the eſtates given to A. and E, 
B. died before the deviſor, and it was holden that the deviſe to B. 


was a lapſed deviſe, and that the heir at law of the deviſor (not the 


reſiduary deviſee) was entitled to B. s ſhare, as not having been diſ- 


poſed of by the will. Morris v. Underdown, C. P. M. 15 Gee. 2. 
Wiles, 293.] 5 5 


(N 23.) An Exception ſhall be expounded liberally. 


So, an exception ſhall be liberally expounded : as, if a deviſe be to 
A. in tail, to B. in tail, and all the remaining part of his eftate ty D., ex- 
cept that which he has given to A. and B., the exception extends to the 
fee of the eſtate deviſed to A. and B. R. 3 Mod. 228. 

If he deviſes all his goods and furniture in ſuch a houſe to his wie for 
life, and afterwards to his eldeſt ſon, except the pictures; the pictures 
hung up as furniture at the time of the will, or afterwards, and pic- 
tures in boxes, do not paſs to the wife. R. 2 Ver. 538. 

But where a deviſe was to charitable uſes, of lands, except the wood, 
underwoed, and timber trees ; the ſoil of the wood is not within the 
exception. R. 1 Ch. R. 134, 5+ (N 24.) 
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N 24. ) The Expoſition fhall be according to the Latent of ** 
Teſtator. . 


| So, a conſtruction ſhall be made, if it may be, to ſupport the intent 
of the teſtator. | 
As, if A. having lands in four counties, deviſes thoſe in three 
counties to his wife in part, and part to others, and afterwards de. 
viſes all generally to his wife for the benefit of his ſon; this ſhall be 
extended only to the land in the fourth county. R. Dal. 63. 

If the intention is barely problematical, the rule of law muſt pre- 
vail. Cowp. 240.] 

But where it appears by the will that the teſtator had a general 
intention, and alſo a ſecondary intention, and they claſh, the latter 
muſt give way to the former. Per Ld. Kenyon C. J. Candler v. Smith, 
B. R. E. 38 Geo. 3. 7 T. R. 533. Doe v. Applin, 4 T. R. 82.] 

[So, if teſtatrix deviſe to H. an intire farm in the occupation of B., 
(which included a ſmall parcel of marſb land,) and afterwards by the 
ſame will deviſes all her marſb land to M., ſhe having a large eſtate in 
marſh lands, beſide that parcel in the occupation of B. let to a ſeparate 
tenant ; the latter deviſe ſhall not diſmember the parcel from the farm 
to which it delongs. 2 Bl. Rep. 975.] | 

[Where a man deviſed lands in truſt to pay the rents and profits 
to his daughter (whoſe huſband was then living) for her life, notwith- 
ſtanding her coverture, and not to be ſubject to any control, Cc. of 
her huſband, nor liable to any debts which he had or ſhould con- 
tract; and afterwards, taking notice of the death of the huſband, by 
a codicil ratified and confirmed his will: it was held, the daughter 
was entitled to the rents and profits, free from the control of any 
future huſband. 1 Term Rep. 193.] | | Bi 

[So, if a man deviſe his meſſuage and tenement in E. to A. and his 
heirs, and all the reſt and reſidue of his meſſuages, lands, tenements, 
and hereditaments to B., his heirs and aſſigns for ever, and A. dies 
in the lifetime of the teſtator, the meſſuage in E. ſhall go to the heir 
at law, not to the reſiduary deviſee. Wright v. Hall, C. B. P. 11 6. 
Fort. 182.] | 

[So, reſt and reſidue of lands undeviſed muſt be expounded, un- 
deviſed at the time of making the will, not at teſtator's death. Roe 
v. Hud, C. B. P. 2 G. 2. Fort. 184.) 

[A., poſſeſſed (inter alia) of lands of 100 J. per ann., ( the legal eſtate 
in truſtees, and he entitled in equity to an immediate fee therein,) de- 
viſes to his ſiſter E. (who is his heir at law) all his lands, &'. except 
the reverſionary eſtates hereinafter mentioned, then reciting that he 
was ſeiſed of and entitled unto the inheritance and reverſion of all the 
eſtates G. and H., aſter the death of H. and his wife, he gives them 
to his three ſiſters in fee as tenants in common; the 100 J. lands paſs 
by the firſt deviſe to E., and not by the other to the three ſiſters. 
Weft v. Merris, P. 11 G. 2. Andr. 201. 

[If A. deviſes to R. M., eldeſt ſon of his nephew R. M., and the 
firſt heirs males of his body, and the heirs males of his body, and in 
default, to the ſecond ſon of the ſaid R. M., with directions that to 
whomſoever the eſtate ſhall come, he ſhall pay certain ſums to perſons 
then in being; the remainder is not to the ſecond ſon of R. M. Loy | 
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8: devilee, but to the ſecond ſon of R. M. the nephew of teſtator. 
Minſhall v. Minſball, H. 1737, 1 Athyns, 411. | 


[If A. poſſeſſed of 5000 /. old South-Sea annuities, by his will gives 
50021. old South-Sea annuities to his niece B., and 5000/7. old South- 


Jeg annuities to his couſin C., and his lands to his nephew D., whom 


he makes reſiduary legatee, and dies, leaving perſonal eſtate more 
than ſufficient to pay all legacies; B. and C. are each entitled to 
50001. old Saut h- Sea annuities, and fo much ſhall be purchaſed out of 
the perſonal eſtate for that purpoſe. . Purſe v. Snaplin, M. 1738, 
I Athyns, 414.) 2 . oo 

[If A. deviſes a houſe to a charity-ſchool, and directs the rents to 
be appiled for its benefit, /o long as it ſhall continue to be endowed with 
charity; and alſo reciting that 1000/. is due to him from F. S., de- 
viſes it to the Coopers' Company to build alms-houſes at R., and at 


his death the debt from F. S. is only 365 J., the houſe is only given 


quouſque, and when it ceaſes it ſhall fall to the heir; and tho? the debt 
falls ſhort of the ſum ſuppoſed by the teſtator, yet that does not de- 
feat the legacy, and as the charity cannot take place ſtrictly aceord- 
ing to teſtator's intent, it ſhall as far as may be, and therefore the in- 
tereſt of the 365 J. ſhall be paid to the alms-people in the alms-houſes 
of the company. Attorney-General v. Pyle, H. 1738, 1 Athyns, 435.] 

[If a man deviſes his real eſtate to truſtees for certain uſes, and ſays 
his will is and he bequeaths it to A. for life, and no longer, provided 
he alter his name and take teſtator's, and after his deceaſe to ſuch ſor 
as he ſhall have, taking his name, and for default of ſuch iſe, then to 
B. his heir at law, and gives B. the reſidue, and makes him executor 
teſtator dies, A. has two ſons, the eldeſt takes the name, and dies; 
A, muſt by neceſſary implication, to effectuate the manifeſt intention 
of teſtator, be conſtrued to have taken an eſtate in tail-male. Robin» 
fon v. Robinſon, T. 1751, per B. R. M. 1756, 3 Atkyns, 736.] 

[If a man deviſes to his daughter 3500 J., which with 6000 J. ſhe is 
entitled to by my marriage-ſettlement, and 500 J. from her father- in- 
law, make up 10,000/. which I defign for her fortune; and it a 
pears ſhe is entitled to 5000 J. only by the ſettlement, ſhe ſhall have 
4500 J. by the deviſe. Milner v. Milner, T. 1748, 1 Veſey, 106.] 

(If 4. by will directs that 4000 J. in money be taken out of his 
eſtate by inſtalments of 500 J. per ann. and laid out in ſecurities in the 
names of his executor and B., and when all raiſed, if B. is willing to 
have it laid out in land, ta purchaſe in the names of executor and 
himſelf, and the profits to go to B. for life, to his wife for life, to 
their eldeſt ſon then living, if he dies without iſſue male, to be equally 
divided among the daughters ; if wife dies without iſſue, then legacies 


out of it to C., D., &c. and the reſidue to be divided among his neareſt 
relations; if lands not purchaſed, to remain in government ſecurities, 
and to be and enure to ſuch purpoſes as if lands purchaſed ; to com- 


ply with teſtator's intention, it ſhall be expounded that he meant this 
169. to be taken as land. Jobnſen v. Arnold, M. 1748, 1 Veſey, 
169. | | 

[Uf a man ſeiſed in fee of lands in A. and B., and alſo of the re- 
verſion in fee of other lands in A. and B., under a ſettlement made by 
him on the marriage of his eldeſt ſon, deviſes to his wife certain ſpeci- 
fic lands in A. and in B., „ and alſo all other lands, tenements, and 
* hereditaments in the ſaid counties of 4. and B., or either of — 

i „ | « whereo 
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« ſeiſed in truſt for me, together with their and every of their appur- 
« tenances;” this ſhall not carry the reverſion, if there are words and 
expreſſions, either direct or to be clearly collected in the will, which 
reſtrain them to the lands in poſſeſſion. Strong v. Teatt, H. 33 G. 2. 
2 B. MH. 912.) | | 

[IF a man, on the ſurrender of A. and B. his wife, is admitted to 
' copyhold in C. on a mortgage, and in poſſeſſion, but the equity not 
| forecloſed, ſurrenders this with other lands, and all his eſtate, right, 
title, &c. as well in law as in equity, to the ſame, to the uſe of him- 
felf for life, then to ſuch perſons as he ſhould appoint, and in default 
to his right heirs, and is admitted accordingly, ſubject nevertheleſs 
to the ſeveral conditions in the court-rolls, (mentioning inter alia the 
mortgage-condition,) and afterwards by will reciting B. (A. her huf- 
band being dead) owed him a conſiderable ſum, gives her time to pay 
it, and c0/. out of the debt; and all his lands, tenements, and here- 
ditaments, within and parcel of C., he gives, ſubject to certain 
charges, to his ſon D. and his wife, and to the heirs of their body, 
and makes him refiduary legatee and executor ; this does not paſs the 

mortgaged premiſes as land, but gives the ſyin due as a debt, and part 

of his perſonal eſtate. Martin v. Moulin, P. 33 G. 2. 2 B. M. g69.] 

If a man ſeiſed of a farm at B., which he has let to A., reſerving 
the wood and timber, makes his will, and (inter alia) deviſes to his 
wife his farm at B., in the tenure of A., the wood paſſes; for « in 
the tenure of A.” is deſcriptive, not reſtrictive. Goodtitle v. Paul, M. 
1 G. 3. 2B. M. 1089.) 1 

A. purchaſes three meſſuages and a few acres belonging to them 
all together at the ſame time, and being in poſſeſſion, ſoon after makes 
his will, as to ſuch wordly eſtate wherewith God has bleſſed me, c. 
gives his wife, ſole executrix, all his perſonal. And likewiſe theſe three 
meſſuages with all houſes, barns, flables, fallt, &c. that fland upon er 
belong to the ſaid meſſuages. The lands paſs with the houſes as if he 
had deviſed all that farm with the appurtenances which I purchaſed 
of B. Gulliver v. Poyntz, M. 11 G.3. 3 Will. 141.] 

[If he deviſes land to B. upon condition that he pay 51. per ann. 10 D., 
and afterwards gives ſeveral legacies, and then ſays, that for non-pay- 


ment of the legacies, they may diſtrain, and if no diſtreſs, re-enter, &c. 


this does not extend to the 5/. per ann. Semb. Pol. 404.) 

If A. has iſſue B. and C., and B. has iſſue a ſon, and C. a daughter 
only, and 4. deviſes to B. for life, then to his ſon in tail, and for de- 
fault of ſuch iſſue, to the daughter in fee, paying ſuch ſums, provided 
if C. have iſſue a ſon my lands ſhall go to ſuch ſon and his heirs, paying as 
| #he daughter ought to pay; C. has iſſue a ſon; the remainder only, in 
default of iſſue to the ſon of B., goes to the ſon of C. by force of the 
proviſo. R. 2 Mod. 293. 

[A deviſe to the firſt and eldeſt ſon, not heir at law to his father, 


is a good deviſe to the ſecond ſon. Semb. Marwood v. Darrel, H. 


8 G. 2. B. R. H.g1.] | 

" [If a man in his will ſays, as to his worldly eſtate he gives, &. 

and then after ſeveral deviſes, gives all his eſtate at A. to his mother 

for life, and to his nephew after her death, if he will but change his 

name; if not, gives him only 20 J. a- year, to be paid him for lite out 

of A., which he gives her on his nephew's refuſing, to her _ her 
eur 


sc wherenf I am ſeiſed in fee · ſimple, or of which any other perſon is 
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heirs for ever; an eſtate in fee-ſimple paſſes to the nephew. Jbbet/on 


v. Beckwith, M. 9 G. 2. C. T. T. 157] © | 

[If A. B. has two ſons, M. B. and A. B.; begins his will, I A. B., 
and deviſes lands to M. in fee; proviſo if M. dies before me, then 
my fon A. H. to enjoy the eſtate as M. ſhould have done; alſo if 
M. ſhall die before zhe ſaid A. B., he the ſaid A. B. junior ſhall enjoy 
the eſtate as M. ſhould have done; and M. ſurvives teſtator, and dies, 
leaving iſſue, and living, A. B. the brother; the iſſue of M. ſhall 
have the land; for the name A. B. without zunior, plainly means teſ- 


tator. Per Curiam. Goodright v. Hall, M. 29 G. 2. Wilf. 148. Sed 


qu. for the ſaid A. B. ſhould be referred to the A. B. laſt before men- 
tioned, which is H. B. the ſon; and further it is tautology, being the 
ſame event mentioned immediately before. ] | kn 

[If a man ſeiſed in fee of copyhold in M. ſurrenders, and makes 
his will thus, © I give my ſaid lands to my daughter A., her heirs and 
« aſſigns for ever; if ſhe dies before 21, and have no iſſue, my 
« nephew B. ſhall have my ſaid lands; I will my wife to ſurrender 


« my eſtate in N. (which is ſurrendred to us, our heirs and aſſigns) 


& to my ſaid daughter A. and her heirs; and as B. is heir at law to 
& my daughter A. if ſhe dies without iſſue, I will him to ſurrender 
« the laſt premiſes to my nephew C. in fee, or elſe to have no benefit 
« of this will; and I will my nephew C. ſhall have the lands in M.;“ 
B. takes only an eſtate for life. Roe v. Holmes, M. 31 G. 2. 2 Will. 


89, Sed gr. for teſtator intended E. ſhould ſurrender an eſtate in fee, 


in conſideration of this deviſe.) Ee 

[If J., cefluy que truſt of a term, ſoon after purchaſes the fee in his 
own name, and deviſes in fee to his heir whom he makes reſiduary 
legatee and executor, who dies; the term ſhall go with the inheritance 
to the heir, and not to the perſonal repreſentative of the deviſee. Goods 
right v. Sales, P. 7 G. 3. 2 Will. 329.] 

[If a man deviſes lands:to his eldeſt ſon A. and his heirs, after his 
mother's deceaſe; to his ſon B., all that belongs to S. and P. land, 
and to his heirs after his mother's deceaſe; to three daughters 100 /. 
each at 21; to his ſon C. 100/. at 21; and in caſe J. or B. die, then 
C. to have S. and P. land; it ſhall be underſtood, that teſtator in- 
tended their dying without iſſue and under age; therefore, if H. dies 
aſter 21, A, ſhall have S. and P. land, as heir-at-law, aud not C. 
Mrong v. Cummin, P. 32 G. 2. 2 B. M. 767. : {67 

Ulf a man having a houſe, and two tenements, deviſes the houſe 
to H. his ſon-in-law for life, he paying yearly. 40s. to B., and after 
A.'s death to B., C., and D., and deviſes to S. the two tenements, 
the paying Zhereout 40 J. a- year to her ſiſter E., and gives 20s. a- piece 
to two other ſiſters; this ſhall be conſtrued an annuity for life to E., 
and therefore S. takes a fee in the two tenements. Baddeley v Lepbing- 
well, T. 46 3. 3 B. M. 1533-] | > 

(If a woman makes a will of all her worldly eſtate, and gives her 
ſon 4, and his heirs for ever a malting, &c., to her ſon B. (an infant) 
2 houſe, Cc. charged with 50/. to be paid her daughter C. out of 
the yearly rents of the ſaid houſe; and if B. dies beſore age, gives the 
houſe, Tc to C., D., and E.; B. takes a fee; for the limitation over 
being only on the contingency of his dying a minor, ſhews tellatrix's 
intention to have been ſuch. Frogmerton v. 1iolydoy, H. 5 G. 3. 
3 B. M. 1618.) | | : 
' Yet. . | FF. (Of 
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” DEVISE. 


Ulf a man deviſes lands to his nephew B., the ſon of A., for life, 
and the heirs male of his body; and for want of ſuch iſſue to C. an. 
other ſon of A. for life, and the heirs male, &c. and for want, Cr. 
to D., another ſon of A. for life, and the heirs male, &fc. and fo: 
want, Sc. then to every ſon and ſons of A.; and for want of ſuch 
Iſſue, remainder over; and directs, that whoever comes in poſſeſſion 
ſhall take his teſtator's name and arms; and gives ſeveral heir-looms; 
and gives power to make leaſes and jointures; B., C., and D., and 
all the remainder-men, die without iſſue; A. has a ſon E. born after 
the will; E. takes an eſtate- tall. Evans v. Alley, M. 5 G. 3. 3 B. A. 
I570.] | 

it a man deviſes to his nephew A., eldeſt ſon of R., in ſtrict ſet- 
tlement, and after his death without iſſue, to the ſecond ſon of . 
for life, then to the firſt ſon of ſuch ſecond ſon, and the heirs male of 
the body of ſuch ſecond ſon, then to the third, fourth, &c. ſons of ſuch 
ſecond ſon of R., and the heirs male of the body of ſuch third, &. 
ſons; and R. had no ſecond ſon at the time of making the will, but 
afterwards has B. his ſecond ſon, B. takes an eſtate- tail. Chapman 

v. Brown, H. 5 G. 3. Fas M. 1626. ] 

IKA. deviſes lands to his wife for life, his daughter for life, to his 
grandſon B., ſecond ſon of his daughter, and the heirs male of his 
body, for want of males to females, for want of ſuch to ſuch other 
ſon or daughter; if B. ſhould live and be the eldeſt, then to ſuch 
ſon as ſhall be ſecond at her death : all the ſons except the eldeſt 
take ſucceſſively in tail. Fenn v. Lowndes, T. 8 G. 3. 4 B. M. 2246. 

[A. deviſes his eſtate to a child unborn, if a ſon, and to his ſon 

on when the infant ſhall attain 21; in another clauſe declares none 
of his children ſhall ſell his eſtate for longer than his life, and to that 
intent gives his eſtate to John and the infant for their liver, remainder 
to preſerve c.; remainder to the herrs of the bodies of ſaid ſons, re- 
mainder to his daughters for life, remainder to preſerve, &c. re- 
mainder to heirs of bodies of daughters. The teſtator's intention is 
manifeſt to give John an eſtate for life only, and this intention con- 
trols the legal operation of the word heirs as a limitation, and makes 
it a word of deſcription, and the heir would take as 2 purchaſer. Per 
Mansfield C. J. Afton and Willes J. contra Yates, who held it an 
eſtate-tail in hn. Reverſed on error in Exchequer-Cham. 29 Jan. 
1772. Error in Parliament ſtill depending. Perrin v. Blake, H. 
10 G. 3. 4 B. M. 2579.) 

[If a man ſeiſed in fee of gave/kind lands, deviſes to A. wife of B., 
and the heirs of her body, as well females as males, and their heirs 
and aſſigns; B. has two daughters at the time of making the will; 
ſhe dies before teſtator, they ſurvive him; they take as purchaſers, 
for they could take no other way. Doe v. Laming, M. 1 G.3. 2 B. Al. 


[One poſſeſſed of ee ſpecies of eſtates in Hampſhire, viz. one by ] 
articles wholly executory, another executory in part, and a third (being 
an advou ſon) completely executed by a recent conveyance, deviſed to dy 


his wife thus; „all the manors, meſſuages, advory/ons, and heredita- 

« ments in Hampſeire for the purchaſe whereof I have already con- | 

« tracted and agreed, or, in lieu thereof, the money ariſing by the ſale | ext 

ec of my real eſtate in Lincolnſhire,” (with directions for completing eſt 

the contracts). The advew/or, the purchaſe of which was 9 — — 
| ä | c 


ET. 435 
executed before the making of the will, ſhall paſs to the wife. Contr. 


2 Bl. Rep. 930; but judgment reverſed in B. N. Cowp. 94. ; and judg- 


ment of B. R. affirmed in Dom. Proc. Sed guare, vide 2 Bl. Rep. 
155 having three daughters, B., C., and D., by will 2 ſmall 
legacy to B. and C., and then gave a leaſehold eſtate to D., * but if 
& ſhe die without having child or children,” then © to B., and after 
« her to her child or children; D. had a child, who died in her 
' lifetime : it was holden, as the conſtruction which beſt effectuated 
the purpoſe of the teſtator, that O. took the abſolute intereſt in the 
term. Weakley v. Rugg, B. R. T. 37 Geo. 3. 7 T. R. den Eo 
[A. by will bequeathed to his wife (beſides ſome other legacies) a 


leaſehold eſtate at N. for her life, and a leaſehold eſtate at V. to B., 


and by his codicil he directed that the bequeſts to his wife in his will 
{hould be in full of all claims ſhe ſhould be entitled to on his real or 
perſonal eſtate (except the eſtate for life of his wife in the premiſes 
at V) : it was holden that the wife was not entitled to the eſtate at 
I. by the codicil, V. having been written by the teſtator in miſtake 
ſor N. Skerrat v. Oakley, B. R. H. 38 Geo. 3. 7 T. K. 492.) 

But if the intent be contrary to the rules of law, it ſhall be void. 
2 And. 10. | | 1 

And therefore, ſuch an eſtate cannot be made by a will, which 
cannot be created by deed. 2 Aud. 11. . | | 


(N 23.) When explained by Averment. 


So, words of a will applicable to two perſons, or things, may be 
aſcertained hy averment: as, if a deviſe be to Fohn his ſon, and he has 
two ſons of that name. Vide Eg. Ca. Abr. 212. 231, 2. 5 Co. 68. 
2 P.W. 137. Vide Chancery, (3 A 2.) | 


But generally, an averment ſhall not be allowed to expound the 


words of a will: as, if A. deviſes to his younge/t ſon in tail, afterwards 
to the heirs of the body of his elciſt fon, remainder 2 his daughter in 
fee, and the youngeſt dies without iſſue in the life of his elder brother; 
evidence ſhall not be admitted to prove, that it was the intent that 
= daughter ſhould not take till both the ſons died without iſſue, R. 
2 J. eo. 70. 83 

[50, if teſtator deviſes 1000 J. to A., and in caſe of his death to his 
wife, and A. ſurvives teſtator, dies, and his wife receives the 1000 4 
it ſhall be aſſets in her hands, and evidence ſhall not be admitted to 
prove teſtator intended only the intereſt of 1000 f. to A. for life, and 
his wife to have the principal if ſhe ſurvived. Lowfield v. Stonehamy 
M. 20 G. 2. Str. 1261.] 


(O) When a Man takes by a Deviſe. 


IF there be a feoffment 1 che intent to perform his will, and aſter he 

deviſes the ſame land to B. in fee ; B. takes by the will, and not 
dy the feoffment. Co. L. 271. 6. | 

So, if there be a ſeoffment to the uſes of his will. R. 1 Vent. 194. 

Ut a man deviſe his real and perſonal eſtate to truſtees, and then 
executes two deeds, conveying his real, and granting his perſonal 
eſtate to the ſame trul ees, proviſo they ſhall be void on teuder of 10 f., 
and keeps them in his own cuſtody ; they take by the will, not by the 
deeds. Llozd v. Spillet, H. 1734, 3 P. V. 341+] 

SY 


But 
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But if the feoffment be to B. for ſuch ęſtate as ſhall be limited by his 
will; B. takes by the feoffment, and the will is only a direction of 
the uſes, ' Co. L. 271.b. R. Cro, El. 878. 2 Cre. 31. 6 Co. 11,6, 
Ne. 567. 5 | 
Or, to ſuch uſes as ſhall be declared by his wwill. R. 1 Vent. 194. R. 
Fon. 8. | | 


S0, if the feoffment be to the uſe of the feoffee and his heirs, pro- 
vided that he may diſpoſe by his will. 1 Vent. 194, 


So, if the deviſe would not be effectual for the whole if he took 
by tke will, he ſhall take by the feoffment. Semb. Cro. El. 878. 

[Where the perſon to whoſe right heirs an eſtate is limited, takes 
no eſtate himſelf, there his right heirs ſhall take as purchaſers, 


1 Term Rep. 634.] 


P) Pleading of a Deviſe. 


] F a man pleaded a deviſe after the f. 32 & 34 H. 8. and before 
the f. 12 Car. 2. 24. which changed tenures to common ſccage, 
he ought to ſhew that the land was holden in /ecage ; for it would not 
be otherwiſe intended. Cont. per three J. ad menſam, but Sand. acc. 
Dy. 329. 5. But it is ſaid in marg. to be often adjudged cont. temp. 
Eliz. And this caſe was denied, Mo. 279. Semb. cont. 1 Sid. 26;, 
D. acc. per Dyer, Pl. Com. 376. a. R. acc. 1 And. 246. 4 Leo. 195, 

So, if he pleaded a deviſe before the f. 32 H. 8. he ought to ſhew 
a cuſtom to deviſe. Bend. pl. 145. | | 

So, if he pleaded a deviſe of a rent-charge, he ought to plead ſeiſin 
of land of ſocage-tenure. R. Cro. El. 667. Dy. 329. b. in marg. 

So, if a deviſe was found by verdict, it ought to have been found to 
be holden in focage : for otherwiſe it ſhould not be intended. R. Ms. 
279. Dy. 329. b. marg. But it was R. cont. 24 Car. 2 Rol. 697. 
J. 20. and 1651. ibid. l. 25. 

So, if a man pleads a deviſe, it is not ſufficient to ſay, that he ras 
ſeiſed generally; but he ought to ſhew, of what eſtate, that the court 
may judge that he could deviſe. R. Cro. El. 5 30. [3 T. R. 96.] 

So, if a man pleads a deviſe of land, he ought to plead, that it was 
in writing. Per Holt, Sal. 519. | | 

- So, he ought to ſhew that the deviſor died ſeiſed ; for otherwiſe 
the will does not operate. Dy. 143. a. 1 Med. 217. 

But he need not ſay that he was of full age, Cc. for that is not re- 
quired by the purview of the act, but by a ſeparate proviſo. Pl. Com, 
276. a. | | 


Concerning Devuiſe, vide alſo Chancery, (3 A 1, cum Y 1, &c.) 
London, (N 4.) . Z 


DIGNITARY. 
Vide Eccleſiaſtical Perſons, (C 16,) 
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(A) Dignity. 

TU king is the fountain of all dignity and honour in the king. 

dom. Vide in Prerogative, (D 31.) As to the dignity of the king, 

vide Roy (D). | | birt a. | 

And therefore, the king may create a new dignity, which was not 
before. R. 12 Co. 81. 

But he cannot create another king in any part of his kingdom. 
4 Inſt. 287. 5 5 | 

If a foreign king creates any perſon noble, he ſhall not be allowed 
his dignity by the law here. 7 Co. 16. a. 

The? our king by his letters of ſafe- conduct names him by his title 
of duke, earl, &c. 7 Co. 16. a. 3 

Or, makes him a denizen by the ſame title; or, if he be naturalized 
by parliament. Dod. Næbo, 4. | | 


(B) To what Perſons it belongs. 
(B 1.) To the Nobility, &c. 


(B 1.) As, P ERS ON of dignity are noble, or under the degree 
the pot of nobility; or, the ſuperior, and inferior nobility, 
2 Liſt. 583, 4. | 

As to the prince, vide Roy (G). 


(B 2.) Dule.] The firſt duke made in England was Edward the 
Black Prince, created 11 Ed. 3. 2 Inſt. 5. 9 Co. 49. a. 


(B 3.) An The firſt marquis was Robert de } earl of On. 


Jord, created 8 R. 2. marquis of Dublin in Ireland. 2 Inft. 5. 


(B 4.) Zarl.) The carl had the cuſtody of the county antiently. 
Co. L. 168. ö | | | 

And it was the ſupreme name of dignity before 11 Edw. 3. 4 Co. 
49. a, Sal. 509. | 5 5 

He was always created by letters patent. Sal. 50g. Skin. 5 18. 
; And onght to be earl of ſome place, within or out of the kingdom. 

tin. 519. 2 

But there is no need that there be ſuch a place in England, or elſe- 

where. Sal. 510, Skin. 519. | 


(B 5.) Viſcount.] The firſt viſcount was John Beaumont, bel | 


viſcount Beaumont 18 H. 6. 2 Inſt. 5. Pal. 565. | 
And he ſhall have a ſeat among the peers in parliament. R. 
s 21 H. 6. Pal. 565, | : | | 


(B 6.) Baron. ] All the nobles are barons of the realm; for a ſu- 
perior degree of nobility does not extinguiſh the inferior. 2 I/. 6. 
A baron originally was created by tenure, Sal. 50g. and afteRvards 
by writ or patent. Vide pg. (C 1, &c.) 


(B 7.) Knight.) Perſons under the degree of nobility who are 
1 Wy, ſometimes 
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ſometimes called the inferior nobility, are knights, eſquirer, and gentles 
men. 2 Inſt. 666. | 

* are baronsts, knights of the garter, of the Bath, bannerets, 

bachelors. 2 Inf. 666. 

| baronet only has a dignity deſcendible ; who was firſt created 

9 Fac. to him and the heirs male of his body. 2 In/t. 666. | 
And if he be created a baronet to him and the heirs male of his 
body, without reference to ſome place; it will be a fee· ſimple con- 
ditional, and forfeitable for felony. R. 12 Co. 81. 

If he be created a baronet of ſuch a place; it will be an eſtate. tail 
within the /. V. 2. N. 12 Co. 81. 

But the king cannot create a dignity higher than a baronet, and 
under a baron. N. 12 Co. 8 r. 

If the fees for a knight made are not paid, an action lies for them. 
1 Rol. 87. 

The fees by an order of King James I. were fettled at 20 J. far 
knights made by him. 1 Kl. 87. 

Who was compellable to be a Loight, vide in Homage, (G 4.) 


(B 8. Eſquire.) An eſquire is he qui in clypeis gentiliciis honoris in- 
fignia gerit ; and it is not reputed a dignity. 2 I. 667. Vide Spel. 
Gif, verbo Armiger. | 

All nobles of another kingdom, who are not knights, by the com- 
mon law, are reputed eſquires here. 2 Inf. 667. 

So, all the ſons of a peer of this realm. 2 1nft. 667. 

So, the eldeſt ſon of a knight. 2 I. 667. 

So, the eldeſt ſon of ſuch eldeſt ſon, or of the ſon of a peer, for 
ever. Semb. Dod. Noby, 144. 

So, a man may be an eſquire by creation, with a collar of SS. ard 
ſpi.rs of filver, or by patent. Noby, 1.4. | 

So, the firſt born ſon of ſuch an eſquire for ever. Dod. Nob", 144. 

So, by being choſen elquire to the body of the prince; Dod Nobo, 

144. 

By attendance upon the king's coronation in ſome employment. 
Dad. Nobi, 141, 5. 

By employment in any ſuperior oflice of the kingdom. Dad. Nobo, 


145 


(B .) Gentleman.) A gentleman is he, qui inſignia gentilicia geret ; 
and differs little from an eſquire. 2 Iuſt. 667, 8. Vide Addition, in 
Abatement, (F 19, Oc. 26.) : 

And he may be by his birth, by deeds of arms by a herald, by office, 
or reputation. Dod. Nob'y, 147. 

A e by his birth does not loſe his title, tho' he goes to the 
plough, or be reduced to poverty. Dod. Nob'y, 149. 

Or, be bound apprentice to a merchant, or other trade. Dod. 
Nobvy, 150. 

But a gentleman by his offiee ceaſes to be ſuch, if he loſes his 

office, Dub. Nob, 150. 


Vide Alutement, (E 20.—F 1 9.—H 44.) 


DIGNITY. 459 
) How one may be intitled, or how created, 

| (C 1.) By Preſcription. | | 5 
Man may have a title to nobility by preſcription. Co. L. 


A 16. 2. 
(C 2.) By Tenure. 


So, he may be a baron by tenure. Sal. 50g. Shin. 434. 436. 
And ſuch barony goes with the land to the heir male, or otherwiſe; 
as the land is limited. Skin. 437. 


(C 3.) By Writ. 


So, he may be created by writ : as, if the king by writ of ſumnibng 
requires any to come to parliament, and upon that he ſits in the Houfe 
of Peers; he is a baron to him and his heirs. Co. L. 16: b. 

Tho' there are not words of inheritance in the writ. Co. IL. 
16. 6, | | 

And this was the antient way of creation. Co. L. 16. 6: 

And upon ſuch creation by writ, if a baron ſummoned to parlia- 
ment dies, having iſſue a daughter, ſuch daughter ſhall have the bas 
rony. Shin. 436. 3 

So, if he has iſſue ſeveral daughters, and all but one die without 
iſſue, the iſſue of ſuch daughter has a right to have a ſummons to 
parliament. R. Skin. 441. 5K 

If he has ſeveral daughters, the dignity is fuſpended till all but one 
die without iſſue: or, the king may grant it to any of the daughters 
at his pleaſure. Skin. 436. „ 

But he is not a baron of the realm, if he dies before the return of 
the writ. Co. L. 16. 5. R. 12 Co. 50. | Leen 

If he never ſits in parliament by force of the writ. Co. L. 16. 5. 

So, a barony may be limited in the wirt, to him and the heirs 


male of his body. 7 Co. 33. 6. 


(C 4. By Patent. 


So, he may be created duke, marquis, earl, viſcount, baron or 
baronet, by letters patent. Co. L. 16. 6. | | 
And the firſt creation by patent was 10 OF: 11 R. 2. Co: L. 16. 5. 
And by patent the dignity may be limited to him and his heirs, cr 
the heirs of his body, or, heirs mile of his body: Co. L. 16. 
So, it may be limited only for life. Co. L. 16. b. 
- If a patent under the great ſeal of England creates one an earl, he 
ſhall be a peer of England. Sal. 510. Skin. 5 19. 
. Tho! a peer of Ireland may be created under the great ſeal, by ex- 
preſs words. Sal. 5 10. Shin. 519, 5 20. _— | 
But the king cannot make any one a peer for years only; for it 
would go to his executor, or adminiſtrator. Co. L. 16: 5. 
So, if the king, by letters of ſafe- conduct, denization, Cc. to a 
noble foreigner, names him by his title; this does not make him a 
peer of the realm, or noble, here. 7 Co. 16. 4. Calvin; 


* 5 (C 5.) 
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(c 5.) By Parliament. 


So, he may be made noble by act of parliament. | 
And the dignity may be entailed by parliament : as, the earldom of 
Oxford. Fon. 103. | 

But, if a noble foreigner be naturalized by parliament ; that does 
not make him noble here. Dad. Noby, 4. 

Or, if a duke, baron, c. of Scotland, or another kingdom, has x 
ſon and heir born in England, by which he is a natural ſubject; he 
will not be noble here. 7 Co. 15. Calvin. | 


(C 6.) By Marriage. 


80, a dignity may be obtained by marriage: as, if a duke, marquis, 
earl, &c. marries; the wife ſhall be noble for her life. Co. L. 16.6. 

And if a woman marries a duke, who dies, and afterwards ſhe mar- 
ries a baron; yet ſhe continues a ducheſs. Co. L. 16. 5. 2 Inst. 50. 

If a duke, earl, Sc. who has the dignity in fee, has not a ſon, 
but ſeveral daughters; the king may confer the dignity on him who 
marries any of the daughters, as he pleaſes. 12 Co. 111. Vide Par- 
cenors, (A 2.) | | | 

But if a woman, noble by marriage, afterwards takes a huſband 
under the degree of nobility; ſhe ſhall loſe her nobility. Co. L. 16.6. 
2 Inft. o. Dy. 79. 5. Ow. 81. | 

Otherwiſe, if a woman, noble by deſcent, takes a huſband not 
noble. Co. L. 16. b. 2 Infl. 50. Per Brock, Ow. 82. 

Or, if a queen dowager takes a huſband, noble or not noble; for 
ſhe by her ſubſequent marriage ſhall not loſe her dignity. 2 rt. 50. 

Yet if a woman, noble by deſcent, marries to an inferior degree 
of nobility, as if the daughter of a duke marries a baron, ſhe ſhall 
have precedence only as a baroneſs. Ov. 82. | 


D) How tried. 


F there be a diſpute, whether a man be a peer of the realm gene- 
rally, it ſhall be tried by the record of parliament. Co. L. 16.6. 
7 Co. 15. Calvin, 9 Co. 31. a. 49. a. 19 A pl. 24. 
But where he claims by deſcent, tho' he ought to produce the pa- 
tent of creation, it ſhall be tried by the country. Skin. 520. 
If any one becomes heir to a barony in fee, and be not ſummoned 
to parliament, he may ſue to the king by a petition of right. R. Slia. 


432. 
(E) "How forfeited. 


17 a nobleman be attainted for treaſon or felony, he forfeits his 
dignity, and he and his poſterity become ignoble. Co. L. 41. 4. 
391. 5. Ow. 82. | | 
But a dignity or nobility cannot be extinguiſhed, except by act of 
parliament (if it be not forfeited). Skin. 437. | 5, 
It cannot be aliened, or transferred to another. Jon. 123. Ca. 
Parl. 4. K. that a grant of it without the the king's licence was void. 


4 Inſt. 126;7. + 5 = uk 


DIGNITY, FR, 
Tt cannot be ſurrendred by deed, or fine, to the king. R. Ca. 
'S $48 
27 cannot be taken away by the order of the lords 1 in parliament. R. 
Sal. 511 


It wall not be extinguiſhed by the acceptance of another dignity, 


or title. Skin. 437. 
So, it ſhall not be Joſt by non. claim: for the ſtatutes of limitations 


40 not extend to it. R. Skin. 437. 


i | (F) The Privilege of Peers, 
(F 1.) To be tried by Peers. 


ALL the barons of parliament ſhall be tried for treaſon, felony, 

miſpriſion, or as acceſſory, at the ſuit of the king by their peers. 
By Mag. Chart. 9 H. 3. 29. nen ſuper eum 195 &c. niſi per legale 
judicium parium ſuorum. 2 Inſt. 49. 9 Co. 30. 6. Sta. 1 52, 153. 
Vide Parliament, (L 16, &c. 

So, all of the nobility who are peers of parliament. 

So, by the common law, which is now affirmed by the /. 20 H. 
6. 9. ail ducheſſes, counteſſes, and baroneſſes, who are noble * 
deſcent, creation, or marriage. 2 I. 50. 

And marchioneſſes and b Sc. tho? not named by the 
J. 20 H. 6. 9. 2 Inft. 50. 

So, the queen conſort or dowager. 2 rt. 50. 

And a peer cannot waive his trial by his peers. Kel. 50. in marg. 
Ar. 621. 1 Tr. 265. 2 Ruſh. 94. Vide poſl. (F 2.) 

But the nobles of another kingdom, who are not barons of our 
parliament, ſhall not be tried by the peers of parliament. By the 
common law, confirmed by parliament, 4 Ed. 3. 2 Inft. 50. 7 Co. 15, 
16. Calvin. 3 Inſt. 30. [Vide Scotland, (D 6. ) 

Nor, a woman, noble by marriage, who has loſt her dignity by a 
ſubſequent marriage under the degree of nobility. 2 Inft. 50. Vide 
ante, (C 60.) 

Nor, an archbiſhop, or biſhop ; for they are not peers inheritable; 
Seld. J. P. if he be not accuſed in parliament; 4 Seld. 3 vol. 2. 
P. 1541. 3 Inf. 30. for they make proxies after plea, and withdraw 
themſelves. 3 Int. 31. 

So, a baron of parliament ſhall not be tried by his peers in an appeal, 
which is the ſuit of the party. 2 Ii. 49. 9 Co. 30.b. Sta. P. C. 
152. 4. 10 Ed. 4. 6. ö. 3 Inf. 30. 

Nor, in præmunire, or other wh except treaſon, felony, or miſ- 

priſion. 1 Bul. 198. 3 Inft. 3 
| Ho, he 3 be indicted . RAE felony, or miſpriſon by j Jury- 
2 Inſt. 4 

And oh ſuch indictment in B. R. he may plead his pardon there. 
2 Infl. 49. R. 1 Rol. 297. 

And, if he does not appear, proceſs iſſues there, and he ey be 
outlawed upon it, per judicium coronatorum. 2 Vit. ag. 

So, the indictment ſhall be before B. R. or commiſſioners appoint 
= by a jury of the county where the offence was committed. 3 Hf. 
20, 
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[Or, before juſtices of ozer and term ner. Vide Doha ＋ King- 
fene caſe. Cowp. 283 
7. 283 
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And on certificate of an inditment being found, warrant may be 
granted by a judge of B. R. to arreſt him; and on the arreſt, F. R. 
may grant a habeas corpus, on the return of which they may let him to 
bail on recognizance to appear as well in B. R. as before the king in 
parliament. Vide the form of the recognizance, Coup. 284.) 

But he cannot confeſs the indictment, or plead not guilty in B. R. 
2 1n}t. 49. | | 
450 before plea the king ſhall make an high ſteward, who may ar- 
raign him, or tranſmit the indictment by certiorari to parliament, R. 
Hut. 131. | 


By the commiſſion to the high ſteward, the indiQtment is recited, 


and power given to him to receive the indictment, and to proceed 
ſecundum legem Angliz; and a command to the peers to attend, and 


to the lieutenant of the Tower to bring the priſoner, and a certicrar; 
of equal date with the commiſſionFor later, to remove the indictment 


before him indilatèꝰ. 3 Inſt. 28. Vide 1 H. 4. 1. 


(F 2.) The manner of trial.) At the trial of a peer, the king con- 
ſtitutes an high ſteward hac vice. 3 Lat. 28. 1 H. 4. 1. 4. De quo 
vide Officer, (E 5.) 

The high ſteward by warrant requires which ſerjeant at arms he 
pleaſes to ſummon the peers named in the warrant, to be at We/min- 

fer on ſuch a day, to try, &©c. Mo. 621. Sta. 152. 3 Infl. 28. 

So, by warrant, he requires the lieutenant of the Tower to bring 


his priſoner. Mo. 621. 1 H. 4.1.4. 3 Inſt. 28, 
And, by letter, the judges are required to be preſent, who attend 


in ſcarlet, Cc. Keil. 54. | 

And a writ goes out of Chancery to the lieutenant of the Tower, to 
bring the priſoner as the high ſteward ſhall appoint. 3 Inf. 28. 

And peers, in commiſſion to find the indictment, may be upon the 
trial. R. Keil. 58. | | 
A precept by the high ſteward to the ſerjeant to ſummon tot. & 
Tales proceres, & c. per ques, & c. names none particularly. 3 f. 28. 

But they ought to be 12 or more. 3 1. 28. 30. . 

At the day appointed the commiſſion is read. Mo. 62 1. Sta. 152. 
3 bf. 28. | | | | 

Then the peers are named according to the ſummons returned, 
Ao. 621. 3 Inſt. 28, 29. 1 Bs 

The priſoner cannot challenge any peer. R. 1 Tr. 366, 3 Infl. 27. 
2 Ruſh. 94. Vid infra. 

The peers, who appear, take their places according to their dignity. 


Mo. 621. 3 Infl. 28, 29. Sta. 152. | 
And afterwards the priſoner is brought to the bar. Mo. 621. Sta. 


152. 3 If. 29. | 
And then the indictment is read. Mo. 621. 3 Inft. 29. Sta. 152. 
And the priſoner arrainged. 3 Int. 29. Sta. 152. 

Afterwards the priſoner ought to plead, otherwiſe he ſtands mute. 

K. 1 Tr. 366. Vide infra. 

If he pleads Net guilty, iſſue is joined upon it. 3 Inf. 29. Vide 
infra. | | | 
oe there needs no counſel for this; but if he pleads matter of 
law, counſel ſhall be aſſigned him. 3 nt. 29. 2 Rub. 94. 1 Tr. 


66. 
3 1. 


DIGNIT VJ. 1 
If the priſoner does not appear, the ſame proceſs ſhall be againſt 
him as upon another indictment, till he be outlawed. 3 Inf. 31. 


After the indictment read, the peer ought to plead; otherwiſe 
judgment ſhall be againſt him. Keil. 57. 1 T. R. 366. 


If he pleads Net guilty, he puts himſelf upon his peers. Mo. 621. 


Sta. 152. 3 Inſt. 29. Vide ſupra- 


And he cannot waive the trial by his peers, or challenge any of 


them. Mo. 621. Keil. 56. 3 Inft. 30. Vide Parliament, (L 17.) 
Vide ante, (F 1.) Vide ſupra.” 

And he need not have time allowed for pleading, tho' the indict- 
ment be long. Keil. 56. 

If he does not plead, but confeſſes the indictment, judgment ſhall 
be immediately againſt him. 1 H. 4. I. 2. 7 


After plea, the king's ſerjeants and attorney immediately give 
evidence againſt him; and then the priſoner ſhall anſwer to it. Sa, 


152. 3 Inft. 29. > 8 : 4 | 
Then the conſtable with his priſoner retires, while the peers con- 
ſalt of their verdict. Sa. 15 2. 5. 3 Inf. 29. 


The judges may be aſked their opinions in any point : for they are | 


preſent for the aſſiſtance of the court. Ke. 54. 

And therefore, if the high ſteward aſks a queſtion, they ought to 
anſwer tho! it be in the abſence of the priſoner. Keil. 54. 

So, they may deliver their opinion -upon a queſtion propoſed in 
point of Jaw, in the abſence of the priſoner. Dub. Keil. 54. 

But they ought not to deliver their opinion, before the trial of a 
criminal caſe triable before them. 3 it. 29. | 92425 

If the peers, after evidence, being in conſult, deſire to ſpeak with 
any of the judges; with aſſent of the high ſteward he may go to them 
Kell. 54. 


But the judges ought not to deliver any opinion in point of N 


but in open court, Keil. 54. in the preſence of the priſoner. 3 ft. 29. 
And they ought not to ſpeak with the king's counſel privately upon 
it, 3 Inſl. zo. 


And therefore, if the peers, in conſulting of their verdict, deſite to 


ſpeak with a judge, and then aſk his opinion in law, he ought to in- 


form them, that he cannot deliver a private opinion, nor without con- 


ference with the other judges. R. Keil. 54. | 

If the peers in conſulting, c. deſire to ſpeak with the high ſteward ; 
he cannot ſpeak with them but in the preſence of the priſoner. R. 
X. 57. 3 Inft. 29. | | 

The peers may eat and drink, after evidence given, before verdict. 
1 Tr. 366. 2 Ruſh. 97. | | 

But the peers ought not to ſeparate or adjourn after evidence, before 
their verdict. 1 Tr. 366. 3 Inſt. 30. 2 Ruſh. 95. | 


After a major part of the peers in conſult are agreed of their verdict, 
they again take their places, and the high ſteward aſks of the loweſt, 


and ſo of each ſeriatim, whether the priſoner be guilty, who anſwers 
without oath, guilty, or, not guilty, upon his honour, Sta. 152. 6. 
10 Ed. 4.6.6. 1 H. 4. 1. 4. 3 Inft. 30. | 

Then the high ſteward aſks for the priſoner, and declares the verdict 
to him, and gives judgment accordingly. Sta. 152.6. for the verdict 
is given in the abſence of the priſoner. 3 Iiſt. 30. 


If they do not agree, the court may adjourn to the next day: tho 


it is not uſual. Keil. 57. 3 1nft. 31. "of £3" 5 125 NN 
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444 DIGNITY. 


And in ſuch cafe the peers need not continue together, as oth 
juries; but may retire to their houſes. R. Keil. 57. 5 F 


(F 3.) As to Oath, Arreſt, Er. 


So, a peer, generally, ſhall not be upon oath in trials before them, 
or when he anſwers in any court, as a defendant. Fon. 154. Vide 
Serement (C). a + | 

So, he ſhall not be put upon a jury, or aſſiſe. Fon. 153. 9 Co. 49. a. 
Reg. 179. b. 48 Af. 6. | | 

And, if he be, he ſhall have a writ for his diſcharge. Reg. 179, ö. 
R. 48 Ed. 3. 30. 6. Dy. 314.6. | | 

So, an attachment does not go againſt a peer for a contempt in diſ- 
obeying an injunction, &c. Seld, 3 vol. 2. p. 1543. 

So, a peereſs, by marriage or deſcent, ſhall not be arreſted ; for a 
capias does not lie againſt her. R. 6 Co. 52. b. 

So, a peer ſhall not be arreſted in debt or treſpaſs ; for a capias does 
not lie againſt him. 9 Co. 49.a. 6 Co. 52, 3. Hob. 61. 

And, if arreſted by a proceſs which names him a peer, a /uperſedea; 
ſhall go. Sal. 5 12. 4 Inf. 126. F. N. B. 247. C. Ds 

So, if he has fat in parliament as a peer. Sal. 512. 

But if he never ſat as a peer, nor be named ſo, he ought to plead. 
Sal. 512: for there ſhall not be a ſuperſedeas, but perhaps he may have 

a writ to the juſtices, mentioned F. N. B. 247. if he be a peer. 
| So, a peer ſhall be in execution upon a ſtatute- ſtaple, ſtatute-mer- 
chant, or recognizance. R. 2 Leo. 173, 4. 

So, execution ſhall be againſt his body upon a judgment. Dub. 
2 Leo. 173. | 

So, a capias lies againſt a peer in an homine replegiando. Hob. 61. 

So, a peer ſhall find bail upon a habeas corpus to remove a cauſe. R. 
2 Les. 173. | | > 

So, a capias lies againſt a peer for an offence to the king immediate. 
as, for felony. Seid. 3 vol. 2. p. 1546. | | 

So, for a reſcous made, Ec. Seld. 3 vol. 2. p. 1546. 

So, a capias lies againſt an earl, baron, &c. in Ireland. : 
And againſt a biſhop of Ireland; though he is a biſhop of the uni- 
verſal church. Pal. 345. 


DIOCESE. 
Vide Pariſh (A).—Prohibition, (F 9.) 


DISABILITY. 


Vide Abatement, (E 1, &c.) — Ability. — Alien, (C 4.) — Capacity... 
Chancery, (I 1.)—Condition, (M 2, &c.)—Popery, (B 7, &c.) 


DISCETT. 
Vide Deceipt. 


Writ of Diſceit. 
Vide Ancient” Demeſme, (E 2.) 


nf 2 *% 


p18 CEN. 
When a Man takes by Deſcent. 


VERY eſtate of inheritance which a man has, he takes by 


deſcent or purchaſe, Co. L. 13. 6. 

In all caſes, where a man derives the eſtate from his anceſtor, he 
takes by deſcent : as, if tenant in fee-ſimple, or tail, dies, his heir 
takes by deſcent. Co. L. 13.6. 

A charge on the eſtate does not alter the manner of the heirs 
taking the land; but if the tenure or quality of the eſtate be altered, 
the heir is a purchaſer. 1 Bl. Rep. 22.] | | 


[Where a man deviſes lands to his right heirs abſolutely; the heir 


may take by deſcent, as being the better title ; but where the lands ſo 
deviſed are ſubject to a charge, he muſt take under the will, that he 


may not defeat the will. Per Ld. Mansfield C. J. Doe v. Saunders, 
B. R. E. 16 Geo. 3. Coup. 422.] 


So, where the anceſtor has an eſtate for life, and afterwards a li- 
mitation is to his right heirs, the heir takes by deſcent : as, if a feoff- 
ment be to the uſe of A. for life, remainder to B. in tail, remainder 
to the right heirs of A.; the heir of A. takes by deſcent. Co. L. 22. b. 
319. 3. R. 2 Co. 91. 6. Mo. 284. 719. Pol. 56. 1 Roh 627. I. 20. 
25. 2 Rol. 417. J. 10. A | 

So, if it be to A. and B. for life, remainder to the right heirs of 
him who dies firſt, and A. dies; his heir takes by deſcent, tho' the 
remainder could not veſt before the death of 4. Co. L. 378.6. D. 
cont. Lit. 258. | | 


80, if it be to the uſe of A. for years, if he ſo long lives, and after- 


wards to B. for life, and afterwards to the right heirs of A. Cont. 
Mo. 719. Poph. 3. 2 And. 138. R. acc. 3 Lev. 406. Dub. 4 Med. 
334. But the court inclined cont. and in the caſe, 3 Lev. 406. the limita- 
tion was to A. and his heirs. Cont. Co. L. 319. 5. Semb. acc. where 
it was limited to the truſtees for the life of 4. Eg. R. 21. 


So, though the eſtate for life in the anceſtor be created by act in 


law: as, if a feoffment be to the uſe of another for life, remainder to 


Ai. in tail, remainder to the right heirs of B. the feoffor; becauſe B. 


cannot have an heir during his life; and by the /. 27 H. 8. the poſ- 
ſeſſion is executed to the uſe, the law creates an uſe to B. for his life, 
till the future uſe comes in , and therefore the heir takes by deſcent. 


Co. L. 22.b. Mo. 284. 


Or, if a man covenants to ſtand ſeiſed to the uſe of A. in tail, and 
afterwards to the heirs male of himſelf; the law creates an uſe in the 
covenantor for his life, and his heir male takes by deſcent. R. 2 Mod 
211. 4 Mod. 382, RS. | 


Or, to the uſe of his heirs male by a ſecond wife ; he has imme- - 


diately au eſtate-tail, and the ſon by the ſecond wife ſhall take by 
deſcent. R. 2 Lev. 79. 1 Med. 121. 159. | 3 
So, if a man upon a conveyance limits a void remainder, by which 


the reverſion reſults to himſelf, Nis heir takes by deſcent : as, if a 


man demiſes for fe, remainder to his right heirs, the remainder is 


void; for he cannot make his heir a purchaſer, where he does not part 


with the whole eſtate out of himſelf. Co. L. 22.0 
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445 DISC ENI. 


So, if a fine ſur grant & rendre be to a huſband and wife, and the 
right heirs of the huſband, (where the huſband was ſole ſeiſed before,) 
who render to A. for the life of the buſband, remainder to B. for life, 
remainder to the right heirs of the huſband 3 the remainder to the 
right heirs is void: for he cannot make his right heir a purchaſer, 
where he does not part with the whole eſtate out of himſelf; and 
therefore the reverſion was in the huſband. 2 Rol. 414. J. 45. 

' So, if by bargain and ſale land be conveyed to A. and his heirs, 


and A, dies before inrolment ; the heir takes by deſcent. Vide Bar- 


gain and Sale, (B 9.) 

So, if a man covenants to ſtand ſeiſed to the uſe of B. and his heits, 
upon a contingency, and B. dies before, and then the contingency 
happens; the uſe riſes to the heir, who ſhall take 9 by deſcent, 


2 Kol. 794. J. 45. R. Pol. 59. 66. 


If A. covenants to ſtand ſeiſed to the uſe of B. in tail, and for defaule 
of iſſue, to his own heirs male; his younger ſon, after the death of 


the elder leaving a daughter only, takes by deſcent. R. 2 Mod, 211. 
So, if a man grant to 4, B., remainder to his own heirs male; lis 


heirs male take by deſcent, But if ſuch a limitation be made by will 
or by a third perſon by deed, the heir male takes by purchaſe, 2 U. 
Rep. 687.] 

If A. limits an eſtate to his wiſe for life, and afterwards by a ſub- 
ſequent deed limits it to the heirs of the body of his wife ; ſhe takes 
an eſtate-tail: for theſe eſtates are conſolidated, and the heir of the 
wife does not take by purchaſe. Dub. 2 Ver. 489. 

So, if a deviſe be to an heir of the ſame eſtate which he would 
have by deſcent; he ſhall take by deſcent. Vide Deviſe (K). 

So, if a deviſe be to A. for life, remainder to. the heir of the de- 
viſor in fee; the heir takes by deſcent, tho” it be a remainder : for it 
makes no alteration in the nature of his eſtate. R. 1 Rol. 626. J. 35. 

90, if a deviſe be to A. till his heir attains the age of 24, and then 
to him in fee, and that his wife ſhall have a third part for her life; 
and if he dies before 24, to his wife for life; and if his heir has no 
iſſue, to his daughter in tail. 1 Rel. 626. J. 45. | 

So, if a copyhold be ſurrendred to the uſe of his will, and then 
he deviſes to A. for life, and afterwards to the heir of his body for 
ever ; the heir of A. takes a fee by deſcent. R. 1 Rol. 627. J. 5. 

So, if a deviſe be to A., his younger fon in tail, and if he dies 
without heir, to his own right heirs; the eldeſt ſon takes by deſcent. 
K. 1 Sal, 233, 4. 


(B) When, by Purchaſe. 


| B UT a man takes by purchaſe where the eſtate firſt veſts in him 


and he does not derive it from his anceſtor, (Vide Co. L. 3. b. 

1 Co. 95. Shell.) 5 
As, if land be limited to 4. for life, remainder to the right heirs 
of B., his right heir takes the remainder by purchaſe. 1 Rol. 627. l. 15. 

R. 3 Leo. 14. ED | 

So, if a feoffment be to B., to the uſe of A. in tail, and afterwards 
to the right heirs of B. For it was a remainder, and not a reverſion, 

tho' B. was the feoffee. Semb. Co. L. 22. b. | 
So, ifa deviſe be to 4. forlife, and after his death to his next — 

| | ma 
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male and the heirs male of his body; his ſon takes the remainder by 
purchaſe. R. 1 Co. 66.6. \ | | 
So, where a man takes by executory deviſe, he takes by purchaſe. 
ide Deviſe, (N 16, 17.) 2 <5 "BY 
So, a deviſe to A. for the life of B., and then to the heirs male of 
3. then living; the ſon of B. then living, being godſon to the teſta- 
tor, ſhall take, for it is deſignatio perſonæ. R. per three J. in B. R. 
ackhich vas reverſed in the Exchequer-Chamber, and afterwards affurmed 
in Parliament. Ray. 330. 2 Jon. 99. 1 Vent. 334. | 
80, if a copyhold be ſurrendred to A. and his heirs, and A. dies 
before admittance, by which his heir is admitted; he takes by pur- 
| chaſe, for there was nothing in A., who was never admitted. R, 
1 Rel. 627. J. 30. | 
So, if an eſtate be limited to R. per auter vie, remainder to A. for 
life, remainder to the right heirs of B.; if he dies before A., the re- 
mainder is not veſted in B. tho' he has a freehold: for if he dies be- 
fore A. it ſhall never take effect. Lit. 258. 15 


So, if it be limited to A, and B. for their joint lives, and afterwards 
to C. for life, remainder to the right heirs of B, 2 R. 418, J. 10. 


[The words, * heirs, heirs male, or Jeirt of the body,” are not always 


words of limitation; they may be conſtrued words of purchaſe, 
either in will or deed. Dee v. Laming, M. 1 G. 3. 2 B. M. 1 100.] 
Vide Deviſe, (N 24;) | 9 


(C) To whom a Deſcent ſhall be. 


(O 1.) To the next in Blood. 


F a man dies ſeiſed in fee, the deſcent ſhall be to his eldeſt ſon. 
If he has no ſon, to all his daughters in coparcenary. | | 
If he has no iſſue, to his eldeſt brother. Lit. S. 5. 
If he has no brother, to all his ſiſters. 7 
If he has no iſſue, nor brother, nor ſiſter; to his next collateral 
couſin of the whole blood. Lit. S. 2. 


But land ſhall not deſcend to the next in blood, if there be any 


nearer jure repreſentationis : as, if B. has iſſue C. and D., and C. dies 


in the life of his uncle, and then the uncle dies; his eſtate ſhall deſcend 


to the ſon of C., and not to D. tho' he is neareſt in blood. Co. I. 
10. b, 3 Co. 41. a. by | | 
: So, - the poſterity of C. ſhall inherit before D. or his iſſue. Co. 
. 10. ö. | 
So, by the Jewiſh law. Seid. de Succ. | 


So, land ſhall not deſcend to the father, or other lineal anceſtor, 


tho” he be neareſt in blood; but ſhall deſcend to the uncle, or other 
collateral couſin. Lit. S. 3. 7 | 


And this is a maxim peculiar to the common law. Lib, Rub. cited 


Co. L. 11. a cont. Acc. 1 Vent. 414, 415. 
Yet if land deſcends from a ſon to his uncle, after the death of 


2 * without iſſue, it may deſcend from him to the father. 
it. S. 3. | 


So, likewiſe if an eſtate be granted to a ſon for life, remainder to 


9 + » 


the next of his blood; the remainder ſhall be to the father, and not 
do the uncle. Co. L. 10. 6. | | 
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So, if an eſtate. be limited to A. for life, remainder to his next of 
blood in fee; A. has no iſſue, his brother, has iſſue B. and C. and 
dies; and B. alſo has iſſue, and dies, and then the death of A. hap. 
pens ; the remainder veſts in C., for he is the neareſt of blood to 4., 
tho' the iſſue of B. ſhall be his heir. Co. L. 10. 6. 


(C 2.) De he, be poſthumous.) So, if a man dies ſeiſed of land, 
(his wife being privement enſeint,) and his land deſcends to his 
daughter, brother, uncle, Qc. and afterwards a ſon is born, or other 
nzarer.heir ; the after-born iſſue ſhall enter upon the daughter, brother, 
uncle, or other remoter heir. Co. L. 11. 5. | 
So, if land deſcends to a daughter, and another daughter is after. 
wards born; ſhe ſhall be parcener with her ſiſter. Co. L. 11. 6. 

So, if A. has iſſue B. and C., and B. dies, his wife privement enſcint 
with a ſon, then A. ſuffers a recovery to him and the heirs of his 
body, and dies before execution, and C. enters; the ſon of B. born 
afterwards ſhall enter upon him: for C. takes by deſcent, and the 
execution relates to the recovery, which was in the life of J. R. 1 Co. 
98. 106. Shelly. | 

So, if huſband and wife ſeiſed in tail general, have iſſue a daughter; 
then the huſband dies, his wife privement enſeint, and the wife aliens, 
upon which the daughter enters by /. 11 H. 7. 20, A ſon afterwards 
born ſhall enter upon her : for, by the ſtatute, the daughter was in 
quaſi by deſcent. 3 Co. 61. b. : 


So, if a condition be broken in the life of the feoffor, who dies be- 


fore-entry ; and afterwards his daughter, as heir, enters ; a ſon born 
afterwards ſhall enter upon her. 1 Co. 99. a. | 

So, if a man, entitled to enter upon conſent given to a raviſher, dies 
before entry. 1 Co. 99. a. 

Or, to enter by force of a remainder. 1 Co. 99. a. | 

But if an eſtate veſts in a daughter, brother, Oc. by purchaſe, and 
not by deſcent; a nearer heir, born afterwards, ſhall not deveſt it: as, 
if a remainder be limited to the right heirs of B., who dies, his wite 
privement enſeint, and then the remainder happens. 9 H. 7. 25. 4. 
1 Co. 95. a. R. 1 Sal. 227. 2 Ver. 579, Skin. 430. R. cont. in 
Parl. 4 Mod. 282. 3 Lev. 408. 

80, if it veſts upon a contingency. Cro. Car, 412 

So, if a brother, Sc. by his entry be remitted, R. 3 Leo. 2. 


Or, upon a forfeiture for a condition broken, conſent to a raviſher, 


Cc. 5 Ed. 4.6.4. 1 Co. 95. a. 5 
So, if à daughter, c. pays money, or performs a condition, 
whereby the eſtate is preſerved. R. 1 Co. 95. a. 99. 4. K. Gre. 


| Car. 87. 


And now by the f. 10 & 11 I. 3. 16. a ſon or daughter born 


after the death of the parent ſhall take in the ſame manner as if born 


in his lifetime, tho* no eſtate be limited to preſerve contingent re- 
mainders, &c. | 


(C 3.) To the moſt worthy, LOT 


So, it is a rule, that a deſcent ſhall be to the moſt worthy in blood! 
and therefore, if a man ſeiſed of land has iſſue ſeveral ſons and daugh- 
ters; the male iſſue ſhall be preferred, for the male is the molt 


worthy. Vide Co. L. 14. | | If 


di. 


5 


if there are ſeveral ſons; the deſcent 1 the common law, ſhall 
be to the eldeſt. | 

If there be not any iſſue, but à man has ſeveral brothers; 3 the de- 
ſcent ſhall be to the eldeſt brother. Lit. S. 5. 

So, if a man purchaſes land, and dies; j all of the blood of the part 
of his father ſhall inherit before thoſe of the blood of the part of his 
mother: for the blood of his father is the moſt worthy. Lit. S. 4. 

And the father has alſo two bloods in him; the blood of his fatherg 
and of his mother. F 

And all of the blood of the father of the part of his father, ſhal 
inherit firſt ; and then thoſe of the. blood of the father of the part 0 
his mother. Co. L. 12. . | | 

So, if the ſame perſon has title vy two "MY bag” he cannot take 
by the molt worthy, he ſhall not take by the other; but the land ſhall 
eſcheat ; as, if A. attainted has iſſue B. and C., and the eldeſt pur- 
chaſes, and dies; if C. ſhould take by mediate aud not by immediate 
deſcent, tho' he has the blood of A. and his wife, if he cannot take ag 
heir to A., he cannot as heir to the wife; tho“ both bloods, viz. of 
the father and mother, were inheritable to B. 1 i 


— ——ꝛů— —ᷣtC —_ OO Lam» 1 
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(C 4.) To the whole Blood. 


So, a deſcent ſhall be to the heir of the whole blood: and {hires 
fore, if a man has iflue by divers venters, and the eldeſt purchaſes 
lands, and dies without iſſue; his half brother+<ſhall not inherit to 
r 
So, none ſhall inherit an eſtate in fee-ſimple, if he has not in him 
the blood of the father aud mother. Co. L. 14. a. 
And therefore, if the eldeſt brother purchaſes and dies without 
iſſue, the deſcent ſhall be to his ſiſter, uncle, or other next couſin of 
the whole blood, and not to the half brother. Lit. $. 6, 7. 1 au. 
424. Dy. 342. 4. 
If a man pleads, that he is heir of the part of his mother, he ought 
to ſhew that he is heir of the whole blood. 1 Ver. 442. 
But if the eldeſt brother purchaſes, and dies without iſſue, ind his 
uncle, c. enters as heir, and dies; the half-brother may inherit to 
him; for he is of his whole blood. Lit. S. g. 
| [lf lands deſcend to two daughters of the father by the firſt venter, 
and after his death an infant ſon be born of a ſecond venter, the mo- 
ther at that time reſiding in part of the premiſes, and receiying rent 
for the other parts, both before and after the birth of her ſon, though . 
the ſon die within a ſhort time, (as five weeks and three days,) this A 
is a ſufflcient actual ſeiſin in the infant ſon, to make a peſſeſſio fratris ; H 
ſo that the lands ſhall not deſcend from him to his filters of the half 
blood, but to a more remote heir of the whole blood. 2 BY. Rey. 
938. 3 Will. 516.) 


(C 5.) An Heir ought to be of the Blood of the firſt Purchaſer, 


None can be heir to lands, who is not of the blood of the firſt pur» 
chaſer. Co. L. 12. a. 

And therefore, if a man inherits 1 as heir to his father and 
dies without iſſue, it ſhall deſcend to his heir of the part of his father; 


and the heir of the on of his mother ſhall never take, for he is not 
Vol. III. G g of 
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of the blood of the firſt purchaſer : and if there is no heir of the part 
of his father, the land eſcheats. Lit. S. 4. £18 | 
So, if he inherits as heir to his mother, it ſhall deſcend to the heir 
of the part of the mother; and if there be not any ſuch, the land ef. 
cheats. Lit. S. 4. I | 
So, if A. purchaſes land and marries B.; his ifſue. and all of the 
blood of A., may inherit: but none of the blood of B. ſhall ever in- 
| herit. Co. L. 12. a. | | 
So, if B. was the purchaſer, none of the blood of A. could ever 
inherit. Co. L. 12. 2. | 


(C 6.). When he takes as Heir of the Part of the Mother. 


If a man has land as heir to his mother, and dies without alteration 
of his eſtate ; the heir of the part of his mother ſhall always take. 

80, if he makes a feoffment to the uſe of himſelf and his heirs; 
ſuch uſe is in him as the antient uſe, and follows the nature of the 
land; and therefore, the heir of the part of the mother ſnall inherit, 
Co. L. 13. a. Dy. 134. 2 Rol. 780. |. 25. 

Tho' the uſe be expreſsly limited to him and his heirs; as well 2s 


where it reſults to him by operation of law. Cont, Dy. 134. a. Qu. 


2 Kol. 780. I. 35. K. acc. 3 Lev. 406. Sal. 591. Eg. Ca. 186. 
Tho' a feoffment, fine, Gc. be declared to the uſe of A. for life, 
and afterwards to the uſe of him and his heirs : for the fee is the an- 


tient uſe and reverſion. 3 Lev. 406. 


Or, to the uſe of himſelf for life, or for 99 years, and aſterwards 
to A. forlife, and afterwards to him and his heirs. R. 3 Lev. 406. 

Or, to the uſe of himſelf for life, then to his wife for life, then to 
the firſt, ſecond, and other ſons in tail, and afterwards to him and his 


heirs; the reverſion is the antient eſtate, and ſhall deſcend to the heir 


of the part of his mother. R. in C. B. Tr. 7 An. inter Abbot and Bur- 
ton, Sal. 591. (Com. 160.) 

Tho? there be a fine and recovery, by which the uſe ariſes out of 
the eſtate of the conuſecs: for they make but one conveyance. ' K. 
Sal. 591. (Com. 160.) | 

So, if a man ſeiſed as heir of the part of his mother, makes a fcoff- 
ment upon condition, and afterwards enters for the condition broken; 
the heir of the part of his mother ſhall take. Vide Co. L. 12.6. 

So, if the feoffor dies, and his heir enter ; the heir ot the part of 
the mother ſhall afterwards have the land. Co. L. 12.6. 

If ſuch a man makes a leaſe for life or years, or a gift in tail, ren- 
dring rent; the reverſion deſcends to the heir of the part of the mo- 
ther, and the rent, as incident to the reverſion.” Co. L. 12. 5. 
So, if before the f. Quia emptores terrarum he had made a feoff. 

ment in fee of parcel of his manor, rendring rent. Co. L. 12. . 
8 Co. 54. a. : 

So, if he deviſes to A. for years, remainder to B. in fee, who was 
heir of the part of the mother; he ſhall have it by deſcent. R. 3 Lev. 
127. | 

35, if a man has a rent · ſeck as heir of the part of his mother, and 
the grantor grants a diſtreſs for rent, by which it becomes a refit- 

charge; it ſhall go to the heir of the part of the mother. Co. L, 
13. a. | 
* if he has a manor, and a tenaney eſcheats. Co. L. 13. 0- 
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If he recover upoti vouchet, the heir of the part of the mother 
ſhall have the land recovered. Co. L. 13. a. | 
[A. ſeiſed in fee deviſes to his wife in fee, and dies ſo ſeiſed, 
leaving B. his widow, and C. their > child, his heir at law: B. 
revious to her ſecond marriage, by leaſe and releaſe conveys to 
truſtees to the uſe of herſelf for life, to truſtees for a term, remainder 
to C. for life, to truſtees to preſerve, &c.z remainder to C. in tail, 
in default of iſſue to ſuch perſon as B. by deed or will, notwithſtand- 
ing coverture, ſhall appoint z for want of appointment, to her heirs 
for ever. B. by will duly executed, during coverture, deviſes all her 
real and perſonal eſtate, &c. ſubje& and charged with payment of 
debts and legacies, to C.; B. dies, leaving C. her only child, and heir 
at law : he does not take from his mother by purchaſe, but by deſ- 
cent; and conſequently, on his death, it deſcends to his heir ex parte 
materna. R. per B. R. unanimouſly, on a caſe out of Chancery; and 
decreed accordingly. Hurſt v. B. Winchelſea, M. 33 G. 2. 2 B. M. 
880.“ p | * 


* 


(C 7.) When not: 


But if a man takes by purchaſe, the heir of the part of his father 
ſhall inherit, and not the heir of the part of his mother. | 

And therefore, if a man ſeiſed as heir of the part of his mother 
makes a feoffment, and takes back an eſtate to him and his heirs ; the 


heir of the part of his father ſhall take: for it is a new purchaſe. Co. 


L. 12. 6. | 

If he makes a feoffment, rendring rent to him and his heirs; the 
rent goes to the heir of the part of his father. Co. L. 12. 6. 

If huſband and wife have iſſue B., and land is given to A. for life, 
remainder to the heirs of the wife; B. takes as a purchaſer : and 
417 the land ſhall deſcend to the heir of the part of his father. 

0. L. 13. as | 

If huſband and wife levy a fine of the land of the wife ſur grant & 
render to them in tail, remainder to the heirs of the huſband; the 
heir of the part of the huſband ſhall take: for it is as a ſeoffment and 
re-feoffment. R. 1 Sal. 337. Sho. 92. Carth. 140. | 

If a man ſeiſed of the part of his mother levies a fine ſur grant & 
render to himſelf, he ſhall be afterwards ſeiſed of the part of his 
father. Mod. Ca. 75. 

(If A. has a leaſe to her and her heirs for three lives, and deviſes it 
to her daughter an infant, and directs the guardian to make purchaſes 
for the infant's benefit, the guardian on the death of a life takes a new | 
leaſe for three new lives, and the infant dies; the new leaſe ſhall not 
go to the old uſes, to the heirs ex parte materna, but to the heirs of 
_ 18 ex parte paterna. Pierſon v. Shore, T. 1739, 1 Atkyns, 
480. 

If a tenant in tail of lands by purchaſe under a ſettlement made by 
an anceſtor ex parte materna, with the reverſion in fee by diſcent ex 
parte materna, ſuffer a common recovery to the uſe of himſelf and his 
heirs, the lands will deſcend to his heirs ex parte paterna. Martyn 
v. Strachan, H. 16 Geo. 2. 2 Str. 1179. 1 Will. 2. 66. Willes, 444 
Crow v. Baldwin, B. R. H. 33 Geo. 3. 5 T. R. 104.] | 

[If tenant in tail by diſcent from the maternal anceſtor ſuffer a re- 
covery, and declare the uſes to himſelf in fee, the eſtate will deſcend 

 Gg3 to 
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to the heirs ex parte materna, whether the premiſes be copyhold or 


frechold. Crow v. Baldwin, B. R. H. 33 Geo. 3. 5 T. K. 104. 
[The different operation of a fine and recovery. Bid. 


[lf the legal eftate in land deſcends in fee- ſimple ex parte materna, 


and the equitable intereſt in fee-fimple ex parte paterna, or vice ver, 


the equitable eſtate ſhall merge in the legal, and both follow the line 


through which the legal eftate deſcended. . v. Wills, B. R. 
T. 21 Geo. 3. Dougl. 771. 

[One ſeiſed in fee of a copyhold of inheritance by deſcent ex parte 
maternd, ſurrendered the ſame to the uſe of himſelf for life; remainder 
to ſuch perſons and for ſuch eſtates as he ſhould by deed or will atteſted 
by three witneſſes appoint 3 remainder in default of appointment to 
himſelf in fee; after which he made a mortgage, and furrendered to 
the uſe of the mortgagee in ſee, who, upon re- payment of principal and 
intereſt, ſurrendred again to the mortgagor : it was holden that the 
line of defeone was thereby broken, and that the eſtate deſcended to 
the paternal heir. Harman v. Morgan, B. R. H. 37 Geo. 3: 7 T. R. 
103.) 

(C 8.) Muſt be Heir to bim who was laft ſeiſed. 


A man, who takes by deſcent, ought to be heir to bim who waz 
laſt ſeiſed of the actual freehold and inheritance. Co. L. 11.6. 15. 4. 

And therefore, if a man dies without iſſue, and his uncle as his 
heir enters, and dies; the father may be heir to the uncle, his brother, 
who was laſt ſeiſed: but, if the uncle was not ſeiſed, the father can- 
not be heir. Co. L. 11. 6. 
So, if A. dies having a ſon and a daughter by one venter, and a 
fon by another, and the ſon by the firſt venter becomes actually ſeiſed, 
and dies; his ſiſter ſhall be heir to him: but if he be not ſciſed, 
the ſon by the fecond venter ſhall be heir to his father. Co. L. 15, 
X. Jon. 361. | 

And in the laſt cafe, the deſcent is immediate from the father to 
the ſon by the ſecond venter. R. Fon. 361. 

[If lands are ſettled to the uſe of A. and B. and the ſurvivor for 
life, then to the beirs of the body of B. by A., and for want of ſuch 
iſſue to A., his heirs and aſſigns; and they have iſſue only a daughter 
C., B. dies, A. marries again, and has iſſue only a daughter D., C. 
marries, A. gives poſſeſſion of the premiſes, but without conveyance, 
A. dies, then C. dies, leaving a ſon who dies; A. had no brother, only 
a a ſiſter, who enters; D. has no title to the lands. Jenkins v. 
Prichard, H. 30 C. 2. 2 Will. 45.) 

So, a man who claims an uie, ſeigniority, rent, advowſon, or 


other hereditament, ought to be heir to him who was laſt ſeiſed. Ca. 


3 
So, he who claims « copyhold. Vide C D 1.) 


(C 9.) What ſhall be a Poſſeſſion, 


And therefore, where there was an actual ſeiſin by an uncle, or 


brother, the father or ſiſter may be heir: as, if the uncle or brothet 
made an actual entry into the land. Co. L. 11. b. 15. 4 

If he entred into a parcel, generally, It is * ſor all the lands 
in the ſame county. Co. L. 15. 4. 


f 


th 
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If the ; brother was within age, an entry by his guardian i is ſuſkcient, 
Co. L. 1 


daughter as her guardian in ſocage, conſtituted a ſufficient ſeifin in the 


_ eldeſt infant daughter, to carry the deſcent of her moicty on her 


death to her heirs. Doe v. Keen, B. R. M. 38 Gee. 3. 7 T. K. 386.] 
If the land was in leaſe for years, it is ſufficient, tho' the brother 
did not enter, nor take the rent : for the poſſeſſion of the leſſee was 


his own poſſeſſion. Co. L. 15. 4. 4 Co. 21. 4. R. 1 Vent. 261. 


So, if it was a leaſe for life, and the brother received the rent after 
the death of his anceſtor. Semb. Co. L. 15, 4 
[The rule of poſſeſio fratris does not apply to eſtates-tail, nor to in- 


heritances in fee ſimple without an actual poſſeſſion of the brother of 
the whole blood. Doe v. Whichelo, B. R. E. 39 Geo. 3. 8 1 E. 


211 5 
If tenant for life; with power to let leaſes, make a leaſe to A. for 


three lives, habendum from the day of the date; the leaſe is void, as 


being a freehold to commence in futuro, A. tenant at will, and his 


poſſeſſion is the poſſeſſion of the leſſor. Denn v. Bor de, M. 
21 G. 2, 1 Wi. 176.) 

So, if a father gerte land in capite to his wife for life, and ſhe en- 
tred into the whole; it ſball be a poſſeſſion of a third part for the 


heir, who was tenant in common with her for this third part. &. 


Ao. 868. . 
(C 10.) What not. 


But if the uncle or brother had not actual ſeiſin, the father or ſiſter 
ſhall not be heir: and therefore, if the uncle or brother dies before 
entry by him, his guardian, or leſſee, &c. the ſon by the ſecond venter 
ſha!l be heir. Co. I. 15. 

So, if there be a leaſe for life, or a gift in tail, and he dies before 
receipt of rent. Co. L. 15.4. K. 1 And. 31. 


90, 2 a deſcent be of a rent, and he dies before ſeiſin of „ 


L. 15 
055 of an office, franchiſe, courts, common, Cc. Co. L. 1 F. -b. 
So, . an advowſon deſcends, and he dies before preſentation. Co. 


TL. 15 


805 if a dignity deſcends : for there cannot be a ſeiſin of it. Co. 


L. 15. 6. R. Cro. Car. 601. 
1 So, if the crown, or the demeſne lande of the crown, deſcend. Co. 
15. 6. 
5 So, if an eſtate- tail deſcends: for it goes ſecundum for mam dont. . 
14. 5. 15. 6. 
So, if the uncle, or brother be ſeiſed, but his ſciſin be defeated : 


as, if the wife of his anceſtor recover dower, and ſurvive him. Co. 


L. 15.6. | | 
What advantages an heir ſhall have, vide in Chancery, (3 P 2, 3.) 


(C 11.) Who cannot be au Heir. 
(C 11.) A monſter.) But a monſter, which has not human form, 


| Cannot take by deſcent, as heir. Co. L. 7. bo 


Gg 3 | (e 12.) 


I 


8 * 


18. 0 
CA. died ſciſed, leaving two infant daughters by different venters 3 
it was holden, that an entry generally by the mother of the youngeſt 
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(C 12.) 4 baftard, alien, &c.] So, a baſtard cannot take by def, 


cent. Co. L. 8. a. Vide Baſtard (EP). 
Nor, an alien, Vide alien, (C 1.) 


(C 13.) A perſon attainted.] Sp, a perſon attainted for treaſon ot 


felony cannot be heir to any one. Co. L. 8. a. St. P. C. 195. b. 
S8o, none can be heir to a man attainted for treaſon or felony : for 
his blood is corrupted. Co. L. 8. a. St. P. C. 195. b. 
So, if a perſon attainted be pardoned by the king; a ſon, born 
after the attainder and before the pardon, cannot be heir to him, 
(Vide St. P. C. 195. b.) | 
Nor, a ſon born before the attainder : for his blood, corrupted by 
the attainder, is not reſtored by the charter of pardon. Co. L. 8. a. 
So, if a ſon born before the attainder ſurvives his father, a younger 
ſon, born after the charter of pardon, cannot inherit, tho? his blood 
is not corrupted : for his elder brother is living, though not inherits 
able. Co. L. 8. a, Vide 1 Vent. 413. 417. 
If a man, after an attainder has two ſons, and one of them pur. 


chaſes, and dies without iſſue, the other cannot be heir to his brother, 


Co. L. 8. a. 


So, if a man attainted has a ſon, who purchaſes, and dies with. 


out iſſue; his uncle, c. cannot inherit: for he ought to derive 
his blood by the mediation of the father, who was attainted. 1 Veni. 
425. | 3 

And when the blood of the heir is corrupted, which hinders 3 
deſcent to him, the land eſcheats. 1 Vent. 426. | 

But if a man be attainted, and afterwards has a charter of pardon, 
a ſon, born after the pardon, may inherit. Co. L. 8. a. 

So, if a man attainted has two ſons, one born before the attainder, 
and the other after a pardon, and the elder dies in the lifetime of his 
father, the younger may inherit. Co. L. 8. a. | 

So, if a man before attainder has two ſons, and one purchaſes, 
and dies; the other may be heir to his brother. Co. L. 8. a. 1 Vent, 
425. Dub. Mod. 569. | ' 

Do, if the grandfather be attainted, and the ſon purchaſes, and 
dies without iſſue ; his uncle may inherit: for the attainder was para- 
mount to him. 1 Vent. 425. | 

So, if there be a pardon by act of parliament, a ſon born before 
may inherit: for the corruption of the blood is purged. Vide Co. 

8. a. | | 
So, if the blood of the ſon be reſtored by act of parliament, the 
collatera] hęirs of the father may inherit him. R. 1 Vent. 420. 


(C 14.) A father t a ſon. ] So, inheritances cannot lineally aſ- 
cend ; and therefore a father cannot be heir to his ſon. Co. L. 10.0. 
Vide Lit. S. 3. ide ante, (C 1.) 1 | 

. And that was the feudal law. Mad. 125. 

But not the law of the Jews, or Greeks, Per Hale, 1 Vent. 414. 

Y Nor, of the twelve tables. Per Hale, 1 Vent. 414. Cont. Co, 
II. a. i | 


| Deſcents are either lineal or collateral : and both, either mediate, 


0 


or immediate. 1 Vent. 415. 


The 
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The immediate lineal deſcent is from the father to his ſon ; th 
collateral, from. one brother to another. 1 Vent. 415. 42%,  _ 
The mediate, when one derives his inheritable blood to another by 
the medium of a third perſon ; as, in lineal deſcent, if a ſon claims 
as heir to his grandfather or great-grandfather, it ſhall be mediante 
patre, tho the father be dead at the time of the deſcent. 1 Vent. 415. 
So, in a collateral deſcent from a nephew to an uncle, or “ contra, 
it ſhall be made mediante patre. 1 Vent. 415. N 


When a deſcent ſhall be ſecundum formam doni, vide Eftates, (B 7, 8.) 


Where it ought to be derived wholly through males, or through 
females, vide &/ates, (B 9.) x . | 


(D) A Deſcent, which takes away Entry. 
| | (D 1.) What ſhall be. 


Y the common law, if a man ſeiſed of an eſtate of inheritance 

in lands or tenements dies ſeiſed, and the ſame lands and tene- 

ments deſcend from him to his heir; the entry of him, who had 

right, is hereby taken away. Co. L. 237. | : 

And the entry ſhall be taken away where a man dies ſeiſed in tail, 
as well as in fee. Lit. S. 385, 386. 

If he comes to the land by diſſeiſin, abatement, or intruſion ; or by 
the feoffment, gift, Cc. of a diſſeiſor, c. Co. L. 237. ö. 

If he in reverſion or remainder diſſeiſes the tenant for life, and dies 
ſeiſed. Co. L. 239. a. | SY | 
If he in reverſion or remainder, expectant upon a term for years, 
or an eſtate of tenant by ſtatute or elegit, dies ſeiſed: for he is ſeiſed 

of the fee and freehold. Ca. L. 239. b. 

And a deſcent tolls the entry of all corporeal tenements, which lie 
in livery. Co. L. 237. B. | | 
So, if he who dies ſeiſed, had but a ſeiſin in law; as, if a diſſciſor 
of an inſant die, ſeiſed, and then the infant attains his full age, and 
afterwards the heir of the diſſeiſor, before his actual entry, dies. Cp. 


L. 239. b. | | 
If the deſcent be to an heir lineal, or collateral. Lit. S. 389. 


1 
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(D 2.) What not. 


(D 2.) IF he does not die ſeiſed of the inheritance, and freehold alſo.] 
But a deſcent does not take away an entry, if he who died ſeiſed had 
only an eſtate of freehold. Lit. S. 38. | 

As, if tenant for life, or pur auter vie of the diſſeiſor, dies ſeiſed. 

If a diſſeiſor leaſes to B. and his heirs for the life of A., and B. dies 
_ and his heir enters: for he takes only as a ſpecial occupant. 

o. L. 239. a. | 

If a man difſeiſes the tenant for life of the king; for he gains no- 

thing but an eſtate for the life of the leſſee. Co. L. 239. a. 15 
So, a deſcent does not toll an entry, where a man dies ſeiſed only 
of a reverſion, or remainder. Lit. S. 388. of Opt 

So, if a difleiſor leaſes for his own life, and dies; tho? the fee and 
freehold deſcend to his heir, yet he died ſeiſed only of the reverſion. 
Co. I. 239. ö. Gg 4 | D 3-) 


* 
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(D 3.) 7 he dies ſeiſed of things i in grant.] So, a deſcent of tene. 


ments which lie in grant does not take away the entry; as, of an ad. 


vowlon, rent, or common in gtoſs, &c. Co. L. 237. b. 
Nor, a deſcent of a copyhold, wide Copyhold (E). 


0 4.) if there be not a dying ſeiſed.] So, a deſcent does not toll 
. entry, if a man does not die ſeiſed: as, if a diſſeiſor, or his heir, or 
feoffee, enters into religion, and is profeſſed; tho? it be a civil death, 
Lit. S. 410. 

So, if he does not die ſeiſed of the ſame eſtate, which the heir has 

deſcent: as, if donee in tail of a difſeiſor diſcontinues, and after. 
wards diſſeiſes the diſeontinuee, and dies ſeiſed; for the iſſue in tail 
is in his remitter, and is not in of the eſtate in fee of which his father 
died ſeiſed. Ca. L L. 238, 5. 


(D 5.) If no diſcent, or the de en awoided.] So, an entry ſhall not 
be tolled, if there be no deſcent; as, if land eſcheats upon the death 
of a difſciſor or feoffee without iſſue. Lit. S. 390. 

. So, if the head of a corporation aggregate dies; that does not toll 
entr 

1 if a corporation ſole, as a biſhop, dean, 22 dies ſeiſed, and the 
land goes to his ſucceſſor; that does not toll the entry, tho "there be 
twenty ſucceſhons, Lit. S. 413. 

So, if a deſcent be defeated ; as, if an heir, after a deſcent, enters, 
and endows his mother; for as to this third part the deſcent is 
avoided, Lit. S. 393. 

If a diſſciſor, or his heir, afterwards enters red a donde broken. 
Lit. S. 409. | 
So, if the difſeiſor himſelf, after a deſcent comes to the ſame land 
by deſcent or purchaſe, of an eſtate of freehold, the right of entry is 


revived : as, if a diſſeiſor enfeoffs his father, who afterwards dies 


ſciſed, and the land deſcends to the diſſeiſor, as his heir. Lit. S. 395. 
So, if he enfeoffs his grandfather, and the land deſcends to his 
father, and afterwards to the diſſriſor. Co. L. 238. 6. 


So, if the father, after the deſcent, leaſes. to the diſſeiſor for life, 


Co. L. 238. 6. 

So, if aſter a deſcent, the iſſue in tail dies without iſſue, whereby 
the eſtate-tail is determined; the diſſeiſce may enter upon him in re- 
verſion or remainder. Co. L. 238. b. 

So, if the deſcent be not immediate: as, if a woman diſſeiſoreſs 
takes huſband, has iſſue, and dies, and the huſband is tenant by the 
curteſy, and dies; the deſcent to the iffue does not toll the entry, 
Lit. S. 394. K. 1 Sal. 241. 

If a diſſeiſor dies ſciſed, his wv ife privement enſcint; the deſcent to 
the ſon aſter· born doęs not take away the entry. Co. L. 241. b. 


(D 6.) ) F the deſcent be in time of war.] So, entry ſhall not be 
tolled, where the diſſeiſin and deſcent were in time of war. Lit. 8. 


412. 
Or, if the diſſeiſin was in time of peace, and the dying ſeiſed in 
time of wür. Co. L. 249. 6, . 


D 7. 


f - 
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(D 7. y Or, "at the time of the deſeent, he who had the right au an 
ant.] So, entry ſhall not be tolled, where he who had the right 


Was an infant at the time of the deſcent. Lit. S. 402. irt 


But, an infant ſhall be bound by a deſcent from the king. Co. 
2 6. as f ö 5 * f | 
| 0, if he had not a right of entry at the time of the deſcent: as, 
if a man dies, his wife privement enſeint, and B. abates, and dies ſeiſed, 
and then a ſon is born; he ſhall be bound by the deſcent, Co. I. 


245. b. 


So, if donee in tail diſcontinues, and afterwards diſſeiſes the diſ- 
continuee, and dies ſeiſed; the heir of the diſcontinuee ſhall be 
bound, tho' an infant: for, by the deſcent to the heir of the diſſeiſor, 
he was remitted. Co. L. 246. a. 


(D 8.) Feme-Covert.] So, where a feme-covert is diſſeiſed by A. 
who dies ſeiſed during the coverture ; her entry is not tolled after the 
death of her huſband. Liz. S. 403. | 

So, if ſhe was an infant when diſſeiſed, and marries; tho? the dif- 


ſcilin was before the coverture. Co. L. 246. b. 


But, if a woman of full age be difſeiſed, and afterwards takes huſ- 
band; a deſcent during the coverture tolls her entry: for it was her + 
folly that ſhe did not enter before marriage, and that ſhe took a huſ- 
band who did not enter. Co. L. 246. a. | 

So, if a feme-covert be diſſeiſed, and her huſband dies, and before 
deſcent ſhe takes another huſband. R. 1 Sal. 241. | 

So, a deſcent during the coverture bars the entry of the huſband, 
where the wife, after his death, may enter. Liz. S. 403. 


(D 9.) Non-ſane, Kc. So, where a man was non-fane at the 
time of the deſcent, tho? his entry is tolled, becauſe he cannot 
cifable himſelf, yet the entry of his heir is not tolled. Lit. Ss. 405- | 


(D 10.) Deſcent does not take away a title of entry.) So, a defcent 


docs not toll a title of entry; for there is no remedy for it by action: 


as, if a feofſment be upon condition, and the condition is broken, 
and afterwards the feoffee dies ſeifed, and there be a deſcent to his 
. entry of the feoffor for the condition broken is not tolled. 

it. S. 391. | 1 

So, tho' there was a deſcent before the condition broken. Co. L. 
240. a. 

Tho? the feoffee was diſſeiſed, and the diſſeiſor died ſeiſed, and the 
land deſcended to his heir. Lit. S. 392. | 

So, a deſcent does not toll a title to enter for an alienation in mort- 
main. Co. L. 240. b. 

Or, cauſa matrimonii prelocuti. Co. L. 240. b. 5 

Nor, a title to enter, upon conſent to a raviſher. Co. L. 240. 5. 

So, a deſcent does not toll the title of a deyiſce, who claims by the 
will of him who died ſciſed. Co. L. 240. b. 

50, if the younger ſon enters by abatement after the death of his 
father, and dies ſeiſed; the deſcent does not toll the entry of the elder 


don, who claims by the fame title; for it ſhall be intended that the 


younger claimed as heir. Lit. S. 396, | 
Tho? the younger ſon be bur of the half blood, Co. L. 242. B. 


So, 


} 
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So, if the younger ſon enters by intruſion. Co. L. 243. a. 
Otherwiſe, if the younger ſon enters upon the elder, and difſeiſcy 
him. Lit. S. 397. WE? | 
Or, enters without colour of title: as, if a gift be to huſband and 
wife and the heirs of their bodies, who have iſſue a daughter, and the 
wife dies, and the huſband takes another wife, has iſſue ſeveral ſons, 
and the eldeſt ſon enters by abatement, and dies ſeiſed; the deſcent 
tolls the entry of the daughter: for ſhe claims by a different title, 


Co. L. 242, b. 1 


So, if the eldeſt ſon enters by abatement, where the land is of the / 


nature of Borough-Engliſh. Co. L. 243. a. 
Or, if the younger ſon enters by abatement, where his father had 


made a leaſe for years: for the poſſeſſion of the leſſee is the poſſeſſion 
of the eldeſt ſon. Co. L. 243. a. : 

If one parcener enters ſpecially claiming the whole eſtate, it does 
not toll the entry of the other parcener. Lit. S. 398. be 

So, if there be a leſſee for years, and the leffor be diſſeiſed, and the 
diſſeiſor die ſeiſed; the deſcent does not toll the entry of the leſſee, 
tho' the entry of the leſſor be tolled: for the leſſee had only a term. 

Lü. S. 411. | | | 
Nor, the entry of tenant by ſtatute, or elegit. Co. L. 249. a. 

So, by the /. 32 H. 8. 33. the dying ſeiſed and deſcent of a dif. 
ſeiſor, not having a right, thall not take away the entry of him that 
hath right, unleſs the perſon ſo dying ſeiſed was in poſſeſſion five years 
after the difleifin, without entry or claim of him that hath right. 
Tho' the diſſeiſin be not with force. Co. L. 238. a. 


So, if a corporation ſole be diſſeiſed; the entry of the ſucceſſor is 


not taken away, if the diſſeiſor was not in poſſeſſion five years before 
the dying feiſed. Co. L. 238. a. | 

So, if leſſee for life be diſſeiſed, and dies, and afterwards the diſſei- 
ſor dies ſciſed within five years; the entry of him in reverſion or re- 


mainder is not tolled, tho' the diſſeiſin be not immediate to him. Cz, 


L. 238. A. 
But this f. does not extend to an abator, or intruder, Co. I. 


338. & - > 
Nor, to a feoffee of a diſſeiſor. Co. L. 238. a. 


So, if leſſee for life be diſſeiſed by A. who dies ſeiſed within five - 


years, and afterwards the leſſee dies without entry; he in reverſion or 
remainder cannot enter: for he had no right at the time of the de- 
ſcent. Semb. Co, L. 238. a. 


When a deſcent ſhall be avoided by continual claim, vide Claim, 
(A 1, &c.) | | | 
When a deſcent from a baſtard eigne binds the mulier puiſne, vide 
Baſtard (F). | | 
For more of title Diſcent, vide Aſſets (A—BP),—Parceners, (A 7.) 
— Remitter, (A I, Sc. — Roy, A 1, 2.) ; 


DISCHARGTYT. 


vi: Parliament, (I. 46.)—Pleader, (2 G 13. 16.—3 M 12, C 


Releaſe. — Temps, (G 11, 12.) 


DISCLAIMER. 
(A) When a Man may take it. 


N a real action, the tenant may diſclaim to have any eſtate in the 
lands demanded, Vide Abatement, (F 15.) — Droit (F). Vid: Co. 


(B) The Effect of a Diſclaimer. 
* the lord diſclaims, his ſeigniory is extinct, and the tenant 


1 102. 


ſhall hold of the lord paramount by the ſame ſervices, Lit. S. 


n 6. | . 
1 the tenant diſclaims, the lord ſhall have a writ of right upon his 
diſclaimer for recovery of the land. Vide Droit (F). 


(C) When a Man cannot diſclaim, 


B UT he who cannot part with the whole eſtate in the land, cannot 
diſclaim; as, tenant for life, or years, | 

Nor, a perſon ſciſed ſolely in autre droit: as, an huſband ſeiſed in 
right of his wife. i | | 

Or, an abbot, biſhop, dean, archdeacon, prebendary, Vc. ſeiſed 
in right of his convent, church, Sc. Vide Lit, S. 146. Co. L. 102.6, 
103. a. | | 
5 Vide Abatement, (F 15.) - Droit (F). 


DISCONTINUANCE. 
(A) Diſcontinuance; by whom it may be made. 


(A 1.) By a Corporatior Sole. 


S to diſcontinuance in pleading, and proceſs, vide Amendment 
(I). — Courts, (P 11.)—Pleader, (V 1.—-W 1.) IE 

A diſcontinuance of an eſtate in lands and tenements is, when by 
the alienation of tenant in tail, or any ſeiſed in autre droit, the iſſue, 
heir, ſucceſſor, or reverſioner cannot enter, but ſhall be put to his 
action. Co. L. 325. | 

As, by the common law, if a corporation ſole, ſeiſed in autre droit, 
had aliened without the aſſent of the convent or chapter; this was a 
24-99% "a8 and his ſucceſſor could not enter without action. Co. 

+ 325-0, 3 ' 

As, if an abbot, Qc. ſeiſed in right of his houſe, had aliened in 
fee, in tail, or for life, without the aſſent of the convent : his ſucceſ- 
ſor could not enter without a writ of entry ſine aſenſu capituli. Lit. S. 
593. e 2 

Or, a biſhop, without the aſſent of the dean and chapter. Co. L. 
325. 5. Lit, S. 651. | 
, — a dean, who is ſole ſeiſcd of land in right of his deanery. Lit. 

652. | | | | 
Or, a maſter of an hoſpital, ſole ſeiſed in right of his houſe, if he 
aliens without the aſſent of his brethren. Lit, $. 657. 
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But if an abbot, biſhop, Cc. had alieried by the common law witk 


the aſſent of the convent, dean, and chapter, &c. it was not a diſcon- 
tinuance. Co. T. 325. 6. | 75 | 


. So, if a corporation aggregate, as dean and chapter, mayor and | 


commonalty, maſter and fellows, &c. had aliened ; it was not a dif. 
continuance ; for the alienation by the whole corporation was law. 
ful; by the head only was a diſſeiſin. Co. L. 325. l. Lit. S. 652, 
654. 656. | _ | 
! 90 fince ,. 1 El. 19. if a biſhop makes a leaſe not warranted by 
the ſtatute; it is not a diſcontinuance; for the leaſe is void. 1 Rol, 
633. J. 30. | | 
x 30 if a parſon had aliened, c. without the aſſent of the patron 
and ordinary; his ſucceſſor might have entred. Lit. S. 643. 

Or, a vicar. Lit. S. 644. a En 

So, a releaſe, or confirmation, with warranty, by an abbot, biſhop, 
c. did not make a diſcontinuance: for his warranty expired by his 
death, privatior, c. Lit. S. 604. hs 

Nor, a grant of a reverſion, rent common, or thing which lies in 
grant. Lit. S. 627, 628. | | 
But now, by the /2. 1 El. 19. 13 El. 10. and 1 F. 3. biſhops and 
all other ecclefiaſtical perſons are diſabled to alien or diſcontinue any 


of their eccleſiaſtical livings. Cs. L. 325. ö. | 


(A 2.) How relieved.] The remedy for the ſucceſſor upon a dif. 


continuance, ſhall be by a writ of entry fine afſen/u capituli. F. N. B. 


-194. J. 8 
And it lies in the per, cui, and poſt, F. N. B. 194. 


(A 3.) By an Huſband ſeiſed in Right of his Wife. 


So, by the common law, if an huſband ſeiſed in right of his wife 
had aliened in fee, tail, or for life ; this made a diſcontinuance to the 


wife and her heirs, who could not enter after the death of her huſband, 


but were put to their action, by a writ of cui in vitd, or ſur cui in vitd. 
Lit. S. 594. | | | | | 

So, if huſband and wife had joined in a leaſe for life, by deed, 
rendring rent. Co. L. 333. a. : | 
So, if huſband and wite were jointly ſeiſed in fee, or in tail, and 
the huſband alone had made a feoffment ; it was a diſcontinuance to 
the heir of the wife. R. 8 Co. 71. b. 1 Rol. 634. J. 10. 


But a releaſe by an huſband, with warranty, to a diſſeiſor of land, 
of which he was ſeiſed in right of his wife, was not a diſcontinuance: 


for the warranty does not deſcend upon the wiſe, unleſs where ſhe is 
heir to her huſband. Lit. S. 605. 


Nor, a bargain and ſale by deed indented and inrolled. Per Brown, 


Mo. 28. 


So; if a woman tenant in tail takes huſband, who aliens in fee; it 
is not a diſcontinuance, for he was not ſeiſed of the eltate-tail. Sev. 
1 Rol. 634. J. 15. 

And now, by the ff, 32 H. 8. 28. a feoffment or other act of the 
huſband, of the inheritance or frechold of his wife, ſhall be no diſ- 
continuance, nor prejudice the entry of the wife, her heirs, or any 
claiming aſter her death. Vide Baron and Feme (K). . 

ee | _ 


8 ma, 
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.- Yet, it ſhall be a diſcontinuance till avoided by the entry of the 
wife ; and if the wife before entry levies a fine, that affirms the eſtate 


of the feoffee. R. per three J. 2 Rol. 312 


(A 4.) By Tenant in Tail. 555 

(A 4.) Alienation of what tenant makes a diſcontinuance.) So, now, 
if tenant in tail, by feoffment, &'. aliens in fee, in tail, or for the 
life of another, and dies; his iffue, or, if he dies without iffue, he 
in reverſion or remainder cannot enter, but is put to his'formedon;” Lit. 
i +, | 
: 85 if 7 band and wife ſeiſed to them and the heirs of their two 
bodies, and the huſband alone makes a feoffment, Cc. and dies after 
his wife: for the iſſue claims as heir of both bodies. Co. L. 326. 6. 

Vide Baron and Feme, (J 2.) N 8 F 

If tenant in tail leaſes for years, and afterwards makes a feoffment, 
and letter of attorney to make livery, who ouſts the leflee, and makes 
livery ; it will be a diſcontinuance. R. Mo. 91. 281. 1 Rel. 634. 
J. 35. Vide poſt. (B). e . 6 # — 3 

So, if tenant in tail, remainder to himſelf in fee, makes a feoffment; 
it ſhall be a diſcontinnance, tho* the fee was in him. 1 Rol. 633. J. 7. 
Cro. Car. 405, 6. 32 £444 
So, if tenant in tail of lands held in capite by deviſe, before primier 
ſein ſued, makes a feoffment; it ſhall be a diſcontinuance of two 
parts which paſs by the deviſe : for the feoffment was good for them. 
R. 2 And. 210. 4-5 | 4/ 

if tenant in tail makes a leaſe for life not warranted by the /. 
32 H. 8. 28. it will be a diſcontinuance. 1 Rol. 633. l. 35. 

So, if a gift be to huſband and wife and the heirs of the body of 
the huſband, who makes a feoffment; it will be a diſcontinuance 
for he was ſeiſed of the tail, 1 Rol. 634. J. 20. Lut. 732. 

Or, if the huſband and wife join in a feoffment or fine. 1 Noi. 
"034. 7.26. | | 
But a oh or feoffment by tenant for life to another in fee, does 
not make a diſcontinuance; but is a forfeiture. 

So, if there be tenant for life, remainder to A. in tail, who diſ- 


ſeiſes the tenant for life, and afterwards makes a feoffment; it is not 
a diſcontinuance; for he was not ſeiſed of the tail. 1 Rol. 634. J. 30. 


Vide pot. (C 3.) 


(A 5.) Of what, not. By ſt. 11 H. 7. 20. What gſtate ſhall be within 
the Aatute.) But now, by the „. 11 H. 7. 20. if any woman, who 
hath an eſtate in dower, for life, or in tail jointly with her huſband, 
or to herſelf only, or to her uſe, in lands, &c. of the inheritance or 
- purchaſe of her huſband, or given to them in tail, or for life, by any 
anceſtor of the hufband, or any ſeiſed to the uſe of him or his anceſtor, 
ſhall ſole, or wich an after-taken huſband, diſcontinue, alien, C. 
ſuch diſcontinuance, Ec. ſhall be void. | 

And if the woman at the time of ſuch diſcontinuance be ſole, The 
ſhall be barred of all intereſt, &c. and he, to whom the title belongs 
after her deceaſe, ſhall immediately enter and enjoy. | 

If ſuch after-taken huſband and wife join in a diſcontinuance, &c. 
he, to whom the title belongs after the deceaſe, may enter and enjoy 
— Say life of huſband ; but afterwards the woman may re- 
nter, Oc. | 
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462 | DISCONTINUANCE. 
And every eſtate made for a jointure of a wife is within this ſtatute/ 
Semb. Dy. 148. | 
If it be to a wife for life, or in tail. : 1 
Whether it be in uſe or poſſeſſion. Dy. 147. J. Moe. 28. | 
So, if there be an eſtate to a wife of the purchaſe or gift of the 


huſband or his anceſtor, it ſhall be within the /. 11 H. 7. tho' it be 


not a jointure ſtrictly within the fat. 27 H. 8.: as, if huſband and 
' - wife hold by copy in fee, and the huſband purchaſes the frechold of 
the copyhold to him and his wife in tail. R. Cro. El. 24. 

Tho? the gift was by the anceſtor of the huſband, to them in tall, 
before the marriage; upon which they married. Semb. 2 Cre. 15. 
S8o, if an anceſtor of the huſband enfeoffs A. upon condition that 
he ſhall give back to the huſband and wife in tail; which is done ac. 

cordingly. Mo. 93. . 

So, if the huſband himſelf enfeoffs 4. upon the ſame condition, 
K. 3 Co. 50. ö. Cro. El. 5 14. | 
Tho? the eſtate made by the feoffee does not purſue all the cir. 


cumſtances of thefyondition. Cro. El. 514. | 
So, if an anceſtor of the huſband makes an eſtate to A. for zo 


years, and afterwards to himſelf for life, and afterwards to the huf- 


and and wife in tail. R. Dy. 148. 

Or, to A. for 3o years, and afterwards to three others for their 
lives, and then to the huſband and wife. Dy. 148. Bend. 40. 

So, if an huſband purchaſes land, which is conveyed to him and his 
wife, Oc. tho? he pays for the purchaſe out of the portion of his wife. 
Mo. 250. 

If ” man and woman, joint-tenants, intermarry, and afterwards 
convey their land to themſelves in tail, Oc. it ſhall be within the ſta- 
tute for the huſband's moiety. Mo. 715. 28, 9. 

S8o, an eſtate to a wife, by an huſband or his anceſtor, ſhall be 

within the ſtatute, tho' it does not appear by the deed itſelf to be 
given in conſideration of marriage: for it may be averred, and found 
by the jury. R. Dy. 148. Bend. 40. | | 

So, tho' the deed be in conſideration of marriage, and of ſo much 
money. R. Mo. 93. R. 2 Cro. 474. | 

So, tho' the deed be in conſideration of money, and no mention of 
marriage : for it may be averred to be as well for the one as for the 
other, for they are not inconſiſtent, R. Dy. 147, 8. | 

So, if an huſband conveys to A., and afterwards there is a reco- 
very againſt A. and a ſettlement to huſband and wife in tail, Gc. it 
ſhall be within the ſtatute, for the whole makes but one conveyance. 
A. 718. 

So, if an huſband ſettles land to the wife for life, c. and after- 
wards the huſband and wife levy a fine, make a mortgage, and limit 
the remainder to the heirs of the body of the wife; it ſhall be within 
. the ff. 11 H. 7. tho' by a ſubſequent conveyance. Semb. 2 Ver. 489. 

So, if a truſt or equity of redemption be ſettled upon a wife and 
the heirs of her body, it ſhall be within the ſtatute. 2 Yer. 489. 


(A 6.) What not.] But if land be given to huſband and wife and 
their heirs in fee, and the wife ſurvives, an alienation by her is not 
within the f. 11 H. 7. 20.: for an eſtate which may deſcend to 3 


collateral heir, and is not 2 proviſion for the iſſues of the * 
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was not intended within the ſtatute. Semb. Dy. 248. a. R. Cre. EL 
524. Mo. 716. | | 5 1 

Zo, if it be to a wife in tail general, remainder to a ſtranger in fee. 
R. 1 Leo. 261. Cro. El. 2. FEY 

So, if the inheritance of the wife be ſettled by fine, Sc. to the uſe 
of huſband and wife in tail; this is not within the /. 11 H. 7. 20. 
R. Bend. pl. 266. R. Cro. El. 524. Co. L. 366. 4. R. Pio. 464. 

Tho? the huſband paid the charge of the ſettlement. Dal. 116. 

Tho! it be by fine ſur grant & render. R. Plo. 464. 

So, if the eſtate be ſettled by an anceſtor of the wife, to the uſe of 
the huſband and wife in tail, Sc. Dal. 116. . 

Or, if he makes a feoffment to A. upon condition, that he ſhall 

ive back an eſtate to the huſband and wife in tail. Mo. 93. ; 
Tho? A. be father or anceſtor of the huſband. Po. 464. b. 


So, if a ſettlement by an anceſtor of the wife be, in conſideration. 


of marriage, and alfo of ſervice done by the huſband. i 
Or, in conſideration of marriage and money paid by the huſband. 
R. 2 Cro. 624. Jen. 254. R. Gro. Car. 244. Jon. 13. 8 a8 
Tho' the money be to the value of the land; for the marriage is the 
principal conſideration. R. 2 Cro. 624. Jon. 254. 
So, if huſband and wife levy a fine of land of the wife, and the co- 
nuſee grants a rent to them in tail, and the wife after the death of the 
huſband aliens the rent. R. Cro. El. 2. 


So, if a man and woman, joint-tenants, intermarry, and ſettle land 


to themſelves in tail, &c..it is not within the ſtatute for the moiety of 


the wife; tho' the joint-eſtate was by the gift of an anceſtor of the 


huſband. R. Mo. 715. 
So, if a ſtranger, for ſervice of the huſband, conveys land to huſ- 
band and wife (who was his couſin) upon their marriage, in tail, &c, 


Dub. Mo. 683. But afterwards in the ſame caſe R. acc. for it was a 


recompence to the huſband, and not a purchaſe by him » ithin the 
intent of the ſtatute. Tel. 101. 2 Cro. 174 | 
So, if huſband and wife exchange lands, it is not a purchaſe of the 


huſband. Dal. 116. 


(A 7.) What alienation ſhall be within the ſtatute.] Every aliena- 
tioa which makes a diſcontinuance will be within the ff. 11 H. 7. 20. 
be it by ſeoffment, fine, or common recovery, tho? huſband and wife 
are vouchees or tenants in the recovery. Mo. 716. 

By releaſe or confirmation with warranty. 3 Co. 51. 59. a. 


So, by demiſe for three lives, tho? it he not with warranty: for the 


word warranty, in the ſtatute, ought to be referred to releaſes and 
confirmations. R. 3 Co. 50. b. Cro. El. 514. Mo. 455. 

So, if a woman accepts a fine ſur conuſance, and thereby grants and 
renders to A. for oo years. R. 3 Co. 5 1. 3. R. Mo. 250. Cro. 
El. 514. 2 Lev. 168. 2 And. 57. Godb. 6. 


So, if a woman entitled to dower, before aſſignment, levies a fine, 


Cc. of it. 2 Leo. 168. | | 
If a wife and ſecond huſband convey to A. and his heirs, to the uſe 
of him and his heirs for the life of the wife only : for the limitation 
for the life of the wife regards only the uſe. Per three J. Cro. Zi. 
131, | | 
But by H. 11 H. 7. 20. the ſaid act ſhall not extend to any reco- 
very, 
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very; diſcontinuance, &'c. where the heir, next inheritable to ſuch 
woman, or to whom the inheritance of the ſame lands belongs next 


after her death, be aſſenting thereto, fo as ſuch aſſent is of record or 
enrolled. 5 | 


And therefore, if a wife and the ifſue in tail join in a fine, Cc. it 
| ſhall nottbe within the ſtatute. 3 Co. 60. b. 


So, iſ a woman tenant for life, and huſband and wife in right of 
the-wife in remainder in tail, join in a fine. Dub. Dy. 89.b. ' 

So, if the iſſue alien by fine, recovery, &c. and afterwards the wo- 
man releaſes with warranty, to the alience ; it ſhall not be within the 
ſtatute z for it is intended to complete the act of the iſſue. R. 
3 Co. 60. | 

So, if the woman aliens to the iſſue himſelf in fee. Tel. 101. 

So, if the huſband himſelf, who made the jointure, and his wife, 
Join in a fine, Oc. it is not within the ſtatute. Cont. Co. L. 365. ö. 
R. acc. 2 Cro. 475. 

So, if a woman leaſes for 21 years, it is not an alienation within 
the ſtatute, tho' not warranted by the f. 32 H. 8. for it is an uſual 
term. Jon. Go. | | | | 


(A 8.) Who ſhall tate advantage.) If a woman tenant in tail, by 
the gift of her huſband or his anceſtor, diſcontinues contrary to the 
A. 11 H. 7. 20. his iſſue inheritable to the entail ſhall take advantage 


of the forfeiture by this ſtatute. 

If a gift be to huſband and wife in tail, remainder to the huſband 
in fee, who has iflue, and dies, and the wife makes a diſcontinuance, 
and the iſſue had granted his remainder in fee to A.; yet the iſſue, 
and not A., ſhall enter for the forfeiture. R. 3 Co. 5 1. 4a. Mo. 455. 

If the iſſue, who has a remainder expectant in fee, aliens by fine 
to A., then A. ſhall enter: for by the ſine, his intereſt in the entail is 
barred and extintt. R. 3 Co. 51. Cro. El. 514. Mo. 455. 

If the iſſue releaſes to a diſſeiſor of the wife, to whom the wife al- 


terwards releaſes with warranty, (which makes a diſcontinuance,) 


thoꝰ the iſſue cannot enter againſt his releaſe, yet his iſſue ſhall enter. 
3 Co. 59. a. | ; 
Yet when he who had the intereſt at the time of the forfeiture, !s 


diſabled to take advantage of it, by fine or recovery; his iſſue, Ts 
ſhall never take advantage of it. R. 3 Co. 61. a. 


So, if there be a daughter at the time of the forfeiture, and a ſon 
is born afterwards; he ſhall take advantage of the forfeiture, tho' the 
daughter had diſabled herſclf by fine, recovery, or other act. 3 Co. 61.0. 

So, if the daughter had joined with the wife in the fine, Oc. by 
which ſhe diſcontinued. 3 Co. 61. 5. | | | 

So, if the daughter enter for the forfeiture, the ſon afterwards born 
ſhall enter upon her. 3 Co. 61. b. 


So, the next in remainder or reverſion, if there be no iſſue, ſhal! 
take advantage of the forfeiture. 


If a woman, tenant for life, joins with a remainder-man for life, in 


' a feoffment, the ſubſequent remainder-man ſhall enter. 1 Les. 262. 


But a fine, recovery, feoffment, &c. which makes a diſcontinuance, 


+ ſhall be void only as againſt him who has the intereſt, Oc. to enter: 
R. 3 Co. 59. b. D. Hob. 166. | 
* And-when he enters, he ſhall be in paramaunt his former eſtate — 


Ca 


th 
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(all not be in ward, tho“ within age. R. Dy. 362. 3 Co. 62. 4. Yet 
he ſhall take in right of the entail, and quai by deſcent. Hob. 337. / 
And ſhall have only for the life of the huſband ; tho' huſband and 

wife diſcontinue by fine. Dub. Dy. 362. 4. Acc. 3 Co. 62. a: 

So, if a woman with her ſecond huſband aliens to the iſſue, who 

by fine conveys to B., and after the death'of her huſband the woman 

enters and avoids her alienation, and then diſcontinues; B. ſhall not 

take advantage: for a new right did not accrue after the fine. R. 


rel. 101. 2 Cro. 175. 


(B) What Alienation makes a Diſcontinuance. 


1—— by tenant in tail may be made by five manners of 
conveyance ; as, by fine, common recovery, feoffment, releaſe, 
or confirmation with warranty. Co. L. 325. a: 2 
And therefore, if tenant in tail levies a fine or ſuffers a common 
recovery with a ſingle voucher; this makes a diſcontinuance of the 
eſtate tail, and puts him in reverſion or remainder to his action. 
Vide Co. L. 325. 4. 
[Whether it is a fine with proclamations, or a fine at common law 
without proclamations, it puts the reverſioner or remainder-man to 
his formedon. Doe v. Whitehead, H. 32 G.2. 2 B. M. 704.] 
If he ſuffers a feigned recovery by default, Co. L. 356. a. 361. 
If he levies a fine, or recovery in antient demeſne. R. Lut. 781. 
So, if he makes a ſeoffment: for in reſpect of the livery the eſtate 
is deveſted, and the whole fee paſſes; by which the ifſue, and by con- 
ſequence he in reverſion and remainder, are put to their action, and 
cannot enter. Co. L. 327. b. Dy. 363. a. | 9 
Ihbo' the feoffment be by parol. Co. L. 330. b. > | *n 
30, if he makes a leaſe to A. for life, remainder to B. in fee: for iſ 
the whole is one eſtate, and paſſes by the ſame livery. Co. L. 333. b. 
Or, a leaſe for years, remainder in fee. Lit. S. 63 f. h 
50, if he leaſes ſor years, and afterwards makes a feoffment in fee. 
R. Me. 91. 281. | | 
Or, levies a fine. Co. L. 332. 3. Vide poſts (C 3.) 6 
If he leaſes for life, and afterwards enters upon his leflee, an 
makes a feoffment, and the leſſee re- enters. Mo. 281. | 
So, if leſſee for life ſurrenders to him, or he recovers for waſte, 


— 
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n or emers for a forſeiture, and afterwards makes a feoffment, Sc. | 
e Co. L. 333. 6. N | | e . = 
ö. So, it tenant in tail makes a leaſe not warranted by /. 32 H. 8. 28. E 
y for the life of another; it will be a diſcontinuance. R. 1 Rob: 633+ = 
. 10. 35. 2 Kol. 59. J. 1. | | Þ 
n So, if tenant in tail releaſes with warranty, which deſcends upon 1 
the iſſue; it ſhall be a diſcontinuance, for the ſafeguard of the war- 'Þ 
ll ranty, which would be deſtroyed if the ifſue might enter. Lit. G. 9 
| 601. Co. L. 328. a. . 4 
n So, if tenant in tail leaſes for life, and afterwards grants the revet- 1 | 
ſion in fee with warranty, which deſcends upon the iſſue with aſſets z 1 
ey it ſhall be a bar to him, tho' his right of entry was not taken away. 9 
I 1 Sal. 245. R. Cro. Car. 156. Jen. 209. N 4 
So, if tenant in tail he difſeiſed, and releaſes to the diſſeiſot, with 4Þ 
id warranty: for this is tantamount to a feoffment: Ho. 256 4 1 
all Vol. M. H h | So, A f 
1 
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So, if tenant in tail makes a diſcontinuance for life, c. whereby 
he has a new reverſion, and he afterwards grants his reverſion in fee 
which takes effect in his life; it ſhall be a diſcontinuance in fee: for 
it is a continuance of the firſt act, which was with livery. Co. L. 333. 
1 Sal. 244. | 
Whether it takes effect by the death, ſurrender, or forfeiture of the 
diſcontinuee for life. Co. L. 333. b. 

So, if he releaſes to the diſcontinuee for life, and his heirs: forit 
is executed immediately. Co. L. 333. 6. 

If he gives to A. in tail, and afterwards releaſes to him and his 
heirs; if A. dies without iſſue in the life of tenant in tail. Cy, I. 

4 | 
357 he grants the reverſion to the uſe of another in fee, and this 
takes effect in his life. Co. L. 333. 6. 
Or, bargains and ſells by deed indented and inrolled. Co. I. 


333. b. 
Vide poſt. (C 5. 7.) 


(C) What not. 


(C 1.) If the Eſtate be not deveſted. 


(C 1.) As, by a releaſe, & c. BU a conveyance which does not ope- 
without warranty. ] rate by tranſmutation of the eſtate or 
poſſeſſion, generally, does not make a diſcontinuance: for it can on) 
be where the eſtate is diſplaced and turned to a right. Co. L. 32). l. 
And therefore, if tenant in tail conveys by leaſe and releaſe to an- 
other in fee, in tail, or for life, it ſhall not be a diſcontinuance: for 
nothing paſſes but that which tenant in tail may lawfully do, viz. for 
his own life. Lit. S. 606. Vide paſt. (C 4.) 
So, if he leaſes to another for his own life, or for years, and after- 
wards confirms the eſtate of the leſſee, for life, or in tail, or fee. 
Lit. 607. 609. 619. | 
So, if tenant in tail releaſes to his diſſeiſor, without warranty, al 
his right. Lit. S. 598. 600. 


(C 2.) Or, if the warranty does not deſcend upon the iſſue in tail.) 80, 
.a releaſe, c. with warranty, fhall not be a diſcontinuance, if the 
warranty does not deſcend upon the iſſue in tail: as, if a man has: 
ſon by a firſt wife, and land is given to him and a ſecond wife and 
the heirs of their bodies; he is afterwards diſſeiſed, and releaſes to 
the diſſeiſor, with warranty; this does not make a diſcontinuance; 
for the warranty ſhall deſcend to his ſon by the firſt venter. Lit. l. 
602. : 
Or, if the land be of the nature of Borough-Engliſh, and he has two 
ſons: for the warranty deſcends upon the heir at the common lau. 
Lit. S. 603. Vide Garranty, (I 2.) | 


(C 3.) By a conveyance of that 2vhich lies in grant.) So, a grant of 
tenant in tail does not make a diſcontinuance : as, if he grants in ſet, 
Oc. a reverſion after a leaſe for life, or for years; for nothing palks 
except for the life of tenant in tail. Lit. S. 608; 612. 619. | 

Fho' the grant be inrolled. Co. L. 330. ö. 


Anl 
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And if the lefſee attorns. Co. L. 330. 5. 

So, if tenant in tail grants all his eſtate. Lit. S. 613. | 

Tho! livery of ſeiſin be made upon ſuch grant. Lit. S. 613. 

So, if tenant in tail in remainder grants his eſtate in fee, c. 
Lit. S. 615. 5 
. 0 — a a feoffment of it, with the aſſent of the tenant for life: 
for his afſent is not a ſurrender. R. Carth. 110, 3 

So, if he diſſeiſes tenant for life, and afterwards makes a feoffment 
in fee: for he was not ſeiſed in tail. 1 Rol. 634. J. 30. N 

So, if tenant in tail of any thing which lies ſolely in grant, makes 
a grant of it in fee, Cc. it ſhall not be a diſcontinuance : as, if he 
grants a rent, common, advowſon, c. Lit. S. 616, 617. 

So, if tenant in tail of a reverſion, remainder, rent, common, or 
other thing which lies in grant, levies a fine of it in the king's court, 


it does not make a diſcontinuance : for nothing paſſes but for his own 


life. Lit. S. 618. R. 2 And. 110, | 
If the reverſion be after a leaſe for his own life. Co. L. 332. 3. 
But if it be after a leaſe by him for years, it will be a diſcontinu- 


ance : for then the freehold paſſed by the fine, and all the eſtates are 


diſplaced. Co. L. 332. 5. Vide ante (B). | 
Zo, if tenant in tail grants a thing, which lies in grant only, with 

warranty which deſcends upon the iſſue; it ſhall not be a diſconti- 
nuance, Co. L. 332. 6. 

Tho' he leaves aſſets in fee. Co. L. 332. 5. 

So, if tenant in tail of a rent diſſeiſes the terre-tenant, and makes 
a feoffment with warranty; it ſhall not be a diſcontinuance of the 
rent, tho' the warranty extends to it. Co. L. 332. 6. | 

But a grant of a reverſion by tenant in tail, after a former diſconti- 
nuance for life, Cc. if it takes effect in his life, enlarges and continues 
the firſt diſcontinuance. \ Co. L. 333. Vide ante (B). | 


(C 4.) By a conveyahce which has not livery.) So, a conveyance of 
lands and tenements/which operates by the execution of the deed, 
without other ceremony, ſhall not be a diſcontinuance : as, if tenant 
- tail exchanges land: for it paſſes by the deed, without livery. Co. 

332.5. ä 


So, if a man tenant in tail deviſes his land by his will, it does not 


make a diſcontinuance: for it does not take effect in his lifetime. 
Lit. S. 624. | | : 


* 1 conveys by leaſe and releaſe without warranty. Vide ante, 
2 f 3 | 
Or, by bargain and ſale inrolled. Adm. 1 And. 113. R. 3 Leo. 16. 
So, if tenant in tail covenants to ſtand ſeiſed to the uſe of another 
In fee, 1 Leo. 110. | = 
So, if tenant in tail in remainder, or ſuch a perſon as could not 
make a diſcontinuance by feoffment, releaſes to a diſſciſce, with war- 
ranty. R. Mo. 256, | 
Or, levies a fine, and dies without iſſue in the life of tenant for 
life. K. 2 And. 110. R. Latch, 65. 
So, if the king tenant in tail grants lands by his letters patent ; it 
does not make a diſcontinuance. Co. L. 332. 6. 
If a copyholder tenant in tail ſurrenders in fee, Ec. it does net 
make a diſcontinuance. 1 Rel. 632. J. 25. Vide Copybeld (E). 
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So, if an huſband ſeiſed in right of his wife, of a copyhold, fur. 
renders in fee. R. 4 Co. 23. a. 1 Rel.632.1.35. Vide Capyhvld (Z). 


(C 5.) To him in reverſion or remainder, or with him.] So, if tenant 
in tail conveys to him, who has the immediate remainder or reverſion 
dependent upon the eſtate-tail ; it does not make a diſcontinuance, 
Lit. S. 625, 626. 1 Rol. 633. J. 45. - 2 

So, if tenant for life, and he in the remainder in tail, join in a 
fine; it ſhall not be a difcontinuance : for each gives that which he 
lawfully may. R. 1 Co. 76. R. Cro. El. 827. Mo. 634. Ow. 130. 

So, if a reverſion or remainder be in the king, and tenant in tail 
makes a feofſment, c. it ſhall not be a diſcontinuance : for the re- 
verſion in the king cannot be deveſted; and without deveſting all 
eſtates, there can be no diſcontinuance. Co. L. 335. a. | 
S8o, if there be tenant for life, remainder to his wife for life, re- 
mainder*to the heirs of their bodies, remainder to A. in fee, and huſ- 
band and wife levy a fine to B. in fee; this is not a diſcontinuance to 
the eſtate of A., which was not deveſted by the fine : for the eſtate- 
tail was not executed in the tenant for life. R. per three J. 1 Lev. 3). 

So, if there be tenant for life, remainder to B. in tail, and they 
make a leaſe for three lives ; for it is the leaſe of the tenant for life, 
and the confirmation of B. R. Crs. El. 56. 

Tenant for life, remainder to the heir of B. in tail, remainder to C. 
in tail; if the tenant for life and C. in the life of B. levy a fine, it 
will not be a diſcontinuance: for by fine or feoffment before the con- 
tingency, the contingent remainder is prevented. 2 Sand. 386. 
But if tenant in tail conveys to him in reverſion and a ſtranger, it 
ſhall be a diſcontinuance of the whole. Co. L. 335. 4.— If he who is 
the ſtranger ſurvives, otherwiſe not. Cre. Car. 406. | 
Or, to him in reverſion, when there is a meſne remainder in tail, 
or for life. Co. L. 335. a. 1 Rol. 634. I. 2. 

So, if tenant in tail, remainder to B. in tail, remainder to C. in 
tail, Sc. joins with C. in a feoffment and fine; it will be a diſcont- 
nuance: for there is a meſne remainder in B. R. Cre. Car. 321. 
Jon. 324. 1 Rol. 632. J. 50. | 

So, if tenant in tail and he in reverſion join in a leaſe not war- 
ranted by /. 32 H. 8. 28. it ſhall be a diſcontinuance, tho” the tenant 
in tail dies without iſſue before the leaſe determines. R. per thre J. 
Croke cont. Cro. Car. 387. 405. 1 Rel. 633. I. 10. Jon. 359. Hul. 
126. 


(C 6.) If che Diſcontinuor be an Infant. 


So, if tenant in tail within age makes a feoffment, Cc. it ſhall nat 
be a diſcontinuance: for he may avoid it by his entry; and that which 
he himſelf ſhall avoid ſhall not hurt others; and therefore, if he dies, 
the iſſue in tail may enter. Lit. S. 633. 635. | 

So, if joint-tenants within age make a feoffment, the ſurvivor bal 
enter inte the whole. Lit. S. 634. 


(C 75.) Or, was never ſeiſed by Force of the Entail. 


So, there ſhall not be a diſcontinuance by him who was neret 
ſeiſed by force of the entail: as, if the grandfather be diſſeiſed by the 
father, who makes a feoſſment, and dies; the feoffment never 15 


. 
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be a diſcontinuance, becauſe the feoffor was not ſeiſed of the entail. 
it. S. 637. | 
77 ho' Ke father ſurvives the grandfather ; for tho' he himſelf can- 
not enter againſt his own feoffment, his iſſue may. Co. L. 33g. a. 
So, if tenant in tail diſcontinues for life, and dies, his iſſue grants 
the reverſion in fee, which takes effect in his lifetime; this ſhall not 
be a diſcontinuance z for he was not before ſeiſed by force of the en- 
tail. Lit S. 638. 15 
Tho' the grant of the reverſion. was, with warranty. Co. L. 339. 6. 
So, if the iſſue inheritable to an entail makes a feoffment in the life 
of his anceſtor, it ſhall not be a diſcontinuance, Lit. S. 640, 641. 
If he in remainder in tail after an eſtate for life, diſſeiſes the tenant - 
for life, and makes a feoffment; Lit. S. 658. for tho' the remainder 


was veſted in him, yet he was not ſeiſed in tail, Co. L. 347. b. 
[Vide Coup. 702. | 


If tenant for life, remainder to B. in tail, join in a fine to C. in 
ſee. R. Cro. El. 827, 8. | 3 | 
If a woman, tenant for life, intermarries with him in remainder in 
tail, aud huſband and wife join in a fine. R. Mo. 634. Cro. El. 
827. | 
So, if the eldeſt ſon inheritable by the entail enfeoffs A., againſt 


whom a recovery is had, in which the feoffor was vouched, and then 


dies, in the life of tenant in tail, without iſſue; it ſhall not be a diſ- 


continuance to the younger fon. R. 1 Aud. 44. 

But there is no need that the perſon be ſeiſed by force of the en- 
tail at the time of the diſcontinuance, if he ever was ſeiſed by force 
of it. - C. V. 3309. | | | 

So, a feoffment with warranty by iſſue inheritable to the entail, 
tho he was never ſeiſed of it, may have the effect of a diſcontinu- 
ance. Co. L. 339. a. 4 | 

So, a fine by him in remainder in tail after a term for years, du- 
ring the term, ſhall be a diſcontinuance, tho? he is not tenant in tail in 
poſſeſſion. Per Coke, 1 Rol. 188. __ | 
So, if there be tenant in tail after an eſtate to J. for life, and A. 
makes a feoffment to the uſe of himſelf for life, remainder to the 
tenant in tail in fee, and afterwards 4. and the tenant in tail enter, 
and make livery to B., it will be a diſcontinuance: for by the entry 
of the tenant in tail, (which ſhall be adjudged an entry for the for- 
feiture,) he was ſeiſed in tail, and then a feoffment by him and A. to 
- 1 1 a diſcontinuance. Per two J. Clench. cont. 1 Leo. 127. 

ro. El. 135. . | | 

So, if an eſtate be given to huſband and wife and the heirs of the 
body of the huſband, and they join in a feoffment and fine z it will be 
a diſcontinuance : tho? the wife had a joint eſtate for life with the 
huſband, and therefore he had not an abſolute ſeiſin of the eſlate- tail, 
K. per three J. Jones cont. Cro. Car. 321. Jou. 323. 1 Rel. 632. J. 47. 


(C 8.) If the Diſcontinuance was not executed in his Liſetime. 


90, if the act, by which the diſcontinuance is made, does not take 
effect in the life of the tenant in tail, there ſhall be no diſcontinuance. 
As, if a fine be levied by which the tenant in tail grants and ren- 
ders his land to B. in fee ; it ſhall not be a diſcontinuance if the 
h Hh3. | - tenant 
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tenant in tail dies before execution. Co. L. 333. b. 1 Ra. 632. 


J. 45. 

So, if tenant in tail diſcontinues for life or in tail, and afterwardg 
grants the reverſion in fee; the grant does not make or enlarge the 
former diſcontinuance, if it does not take effect in his lifetime. Liz, 
S. 622. 6 c . 

Tho' the grant be with warranty, Co. L. 333. 6. 


So, if he diſcontinues for life by fine with warranty, and after. 
wards levies another fine with warranty to himſelf and his heirs; the 


laſt fine did not make another diſcontinuance : for the uſe being to 
| himſelf, the warranty was extinct. R. 1 Sal. 244. 

So, if the laſt fine was to A. and his heirs, it would not be a dil. 
continuance, if the firſt diſcontinuee for life did not die before the 
tenant in tail. R. 1 Sol. 244. 1 

If A., tenant in tail, enfeoffs B., who re-enfeoffs A., C., and D., to 
the uſe of A. for life, remainder to his ſon in fee, and a recovery is 
had againſt A. who dies, and C. and D. enter; the diſcontinuance 
ceaſes with the life of 4. R. 1 And. 44. | 

So, if the grantee of a reverſion grants it to B., and then the if. 
continuee for life dies in the lifetime of the tenant in tail, and . 
enters; it ſhall not be a diſcontinuance, becauſe B. does not take by 
the grant of tenant in tail himſelf. Co. L. 333. 6. 

Or, if the grantee dies without heir, by. which the reverſion ef. 
cheats, and then the diſcontinuee for life dies, and the lord enters, 
Lit. S. 642. 

So, if it be not executed by lawful means; as, if tenant in tail 
diſſeiſes a diſcontinuee for life, and makes a feoffment, and then the 


diſcontinuee dies, in his lifetime; the feoffment ſhall not be a diſ- 


continuance, Co. L. 333. 6, 


(C 9.) If his Act was lawful, 


So, a common recovery by tenant in tail, as vouchee, is not a dif- 
continuance, but a bar to the entail, and all remainders and the re- 
verſion. Vide Eftates, (B 27, Cc.) | 


So, a fine by tenant in tail is a bar to his iſſue, and a diſcontinu- | 


ance only to thoſe in remainder or reverſion. Vide Eſtates, (B 25.) 
So now, by the f. 32 H. 8. 28. a leaſe for three lives purſuant to 
the ſame ſtatute does not make a diſcontinuance. Co. L. 333. 4. 
Per two F. 1 Leo. 299. R. Cro. El. 602. Sav. 77. Per three J. 
4 Les. 191. | | 


So, if tenant in tail leaſes for 100 years or more; it does not make 
a diſcontinuance : for the leaſe determines by his death. Lit. S. 622. 


So, partition made by parceners in tail does not make a diſcontinu- 


ance, Lit. S. 602. | 

So, if tenant ſor life or for years makes a feoffment, Qc. it ſhall 
not be a diſcontinuance, but a difſeiſin. (li. Forfeiture ?) 
Vet a recovery againſt tenant for life, by default, upon a falſe title, 


makes a diſcontinuance to the reyerſion or remainder, Lit. S. 674. 


_ 688, | 
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(D) The Effects of a 6 


VERY diſcontinuance deveſts the eſtate-tail, and all remainders, 
E and the reverſion depending upon it. Co. L. 327. b. 

But if huſband and wife join in a leaſe for life of che land of 1 
wife, rendring rent, the reverſion was not out of the wife. Co. L 
os by a diſcontinuance for life or in tail, the tenant in tail gains a 
new and tortious reverſion in fee to himſelf ; for being deveſted out 


of the donor, c. and not granted to the dilcontinuee, it remains in 


the diſcontinuor. Lit S. 620. 


And this reverſion deſcends to the heir general, not to che heir in 


tail. Lit. S. 623. 

But if the diſcontinuance determines in the life of the tenant in 
tail; the tortious reverſion vaniſhes, and he ſhall be tenant in tail as 
before. Co. L. 333. 4. | 2» 


(E) When it ſhall be determined. 


17 the eſtate of the diſcontinuee determines, or is defeated; the 
diſcontinuance is purged: as, if a diſcontinuee for life dies, or in 
tail, dies without ifſue, in the life of the tenant in tail. Vide Co. L. 
4. ; 

15 the diſcontinuance be for three lives, which die. R. Lut. 781. 

So, if the eſtate of the diſcontinuee be forfeited or ſurrendred. 
Lit. S. 636. 

Or, defeated by entry for a condition broken. Lit. 8. 63 2. 

If the diſcontinuee re- enfeoffs the diſcentinuor. 3 Leo. 10, 

But if there be a diſcontinuance with warranty, and the diſconti- 


nuee makes a leaſe, and afterwards conveys to the diſcontinuor, who 


dies; his heir ſhall not avoid the leaſe, tho' the warranty be deter- 
mined by the re-conveyance. 3 Leo. 10. 


When a diſcontinuance ſhall be avoided by remitter, vide in A. 
ter, (A 1.) 


DISCOVER x. 
Vide Chancery, (2 G 3.—3 BI, 2.—3 11.) 
DISFRANCHISEMENT. 
\ Vide Franchiſes, (F 33, 34.) 
DISJUNCTIVE. 
Vide Condition, (K 1, &c.)—Parels, (A 12.) - Pleader, (R 7.) 
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(A) Tithes; the Nature of them. 


ITHES are an eccleſiaſtical inheritance, collateral to the land, 
; and properly due to an eccleſiaſtical perſon. D. 11 Co. 13.6. 
nd 2 are collateral they cannot be extinguiſhed by 
unity of poſſefſion ; as, if a parſon, Cc. be ſeiſed of lands in right of 
his church, if he afterwards aliens them, tithes are payable. Mo. 0. 
Pide pofi, (D). | | 
If a manor or lands belonged to an abbot, prior, &c. to whom a 
church was appropriate; after the diſſolution, the tithes of the lands 
copyholds of the manor ſhould be paid to the parſon. R. Mo. 50.219. 
So, they are not extinguiſhed, if the parſon releaſes to his pariſh- 
joner all demands in his land. Orv. 39, 40. + 
So, they cannot be granted by copy : for they are not parcel of the 
demeſnes of the manor. Dub. Cre. El. 814. 293. R. contra, Cro. 
El. 413. Per Rol. 1 Rol. 498. J. 10. Mo. 355. Vide Copybild, (C 1.) 
So, they are an incorporeal inheritance ; and therefore do not paſy = 
by grant without deed. I EE 
And a rent cannot be iſſuing out of them. Co. L. 47. a. 


(B) Other Eccleſiaſtical Revenue, 
ON (B 1.) Oblations, c. | 


THER eecclefiaſtical revenues were oblations, or obventions, 
penſions, and mortuaries. / ide Prohibition, (G 11.) 
Oblations are, quecungue a piis offeruntur Deo & ecclefie. 2 Inſt, 
489. 5 | : | 
And they are voluntary, or due by cuſtom at a certain time; as, 
2270 23 baptiſm, purification of women, funerals, Cc. Vide 
2 Ait. O59. | 
And by Can. S. Mepham. arch. Cant. made anno 1328, thoſe qui in 
nubentium ſolennits, purificationibus, exequiis, & e. ad nnius uenar. vel al. 
modice quantitat. oblationem populi devotionem ſunt moliti reſtringere, &c. 
ſhall be ſubje to the pain of ex communication. Vide Lind. 185. 
Vide Cod. Fu. Eccl. 739. | 
And by Can, Othoboni, anno 1268, capellani, &c. univerſas oblationes, 
&c. redtor i eccleſie matricts reſtituere debent, under pain of ſuſpenſion, 
Vide Co. Ju. Eccl. 235 
And now, by f. 2 & 3 Ed. 6. 13. all who by the laws and cuſtom 
of the realm ought to pay offerings, ſhall yearly pay them to the par- 
ſon, Cc. or farmer of the pariſh where he dwells, at the ſour moſt 
uſual offering-days, or otherwiſe at Eafter. | : 
By this ſtatute all cuſtomary oblations to be paid at communion, 
marriages, &c. ought to be paid. | | 
[Per tet. Cur.— Eaſter ofterings are due of common right at 2 d. per. 
head, unleſs cuſtomary to pay more, to him who exerciſcs the ſpi- 
ritual function. Lawrence v. Jones, T. 10 G. Bunb. 17 5 Egerton 
v. Still, T. 1725, Bunb. 198. A mortuary cannot be ſued for in 
Equity, but at common law, br in the ſpiritual court. Torrent v. 
Burley, M. 13 G. Str. q715,)J © * 
LA poor vicarage may be entitled to an augmentation under fat 
| | 29 C. 


DIS MES. 473 
29 C. c. 8. tho the reſervation is not made to it; and a conſtant re- 
gular payment is evidence thereof. Benſon v. Dean and Chapter of 


York, H. 1747, 1 Fe, 91.) 


As to tenths, firſt-fruits, ſynodals, procurations, Qc. vide Tenths. 
— Prohibition, (G 11.) f | rh 3 


(B 2.) Glebe. Ms 


Every church of common right ought to have a manſe and glebe. 
Vide Eccleſiaſtical Perſons, (Cg.) | 7 

Gleba, eff terra in qua conſſſlit dos ecclefie. Lind. 254. 0 

By Can. 1603. 87. archbiſhops and biſhops ſhall procure terriers of 
all glebe, &c. which belong to any parſonage, vicarage, or rural pre- 
bend, to be taken by honeſt men of every pariſh (of whom the miniſter 


to be one) to be laid up in their regiſters. Vide Cod. Ju. Eccl. 688. 


(C) To whom due. 


(C 1.) To the Rector. ” 
Abb tithes, renewing within a pariſh, regularly ought to be paid 
to the rector of the ſame pariſh. Hob. 296. | 
And this ſince the council of Lateran, without queſtion, 4 121 Pp 
Geld. H. of T. 3 vol. 1150. 1222. 1258. | | | 
If there be rector and vicar endowed, all tithes belong to the 
rector, which the vicar does not claim by endowment or preſcription. 
R. 2 Bul. 27. 6 
[A perpetual curate of a chapel, tho? appointed expreſsly for life, 
being removable at common law without cauſe, and by eccleſiaſtical 
law for cauſe, has not ſuch a permanent intereſt as to claim tithes. 
Price v. Pratt, M. 1729, Bunb. 273. 
A rector by an illegal preſentation, being inducted, ſhall have tithes. 
19. 202. © | 
But before the council of Lateran A 1215, every one might give 
his tithes to what ſpiritual perſon he pleaſed. 2 JH. 641. 2 Co. 
44. b. But this was reſtrained, not by a canon of that council, but 
by a decretal epiſtle of pope Innocent 3d. Cod. Fu. Eccl. go. [Vide 
2 Will. 182.] | | 3 
So, if cattle depaſturs in a fenn, &c. which is extraparochial, 
tithes of the paſturage are payable to the rector of the pariſh where 
2 758 inhabits, if there be not a cuſtom for payment to another, 
av. 60. c 
So, by /. 2& 3 £4. 6. 13. if it is not known in what pariſh the 
waſte or common, where the cattle depaſture, lies. 


(C 2.) To another Spiritual Perſon. 


But by cuſtom, a portion of titheg in one pariſh, may be due to the 
rector of another pariſh. 4 Co. 35. By bs 

So, if the vicar be endewed with tithes of hay; or ſmall tithes, they 
ought to be paid to him. 

If the vicar be endowed with tlthes of hay, and the land be ſowed 
vith clover ; the vicar ſhall have the tithes of the clover. R. (ut di- 
citur) Carth. 264. Shin. 341, 


Jt 
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If a parſon has tithes of all grain, he ſhall have the tithes of ſeed of 
clover, tho? the vicar has the tithes of the clover-graſs. Skin, 341. 
But a pariſh-clerk cannot preſcribe to have tithes. R. Mo. gog. 


(C 3.) To the King. 


 Extraparochial tithes are due to the king. 1 R. 657. J. 15. 20. zo. 
35. Sti. 137. Cod. Fu. cel. 691. | 
[ The tithes of aſſart lands, by virtue of the words de nowo aſfartatic, 
& aſſartandis in the grant of Ed. 1. ſhould be confined to ſuch lands 
as were then aſſarted, or intended ſhortly fo to be; and not extended 
to ſuch as ſhould be ſo in future ages, eſpecially if they had never 
paid tithes. Semb. per Comyns. Bond v. Brown, H. 1731, Bunk. 
I2.] 
And if the king grants them, his patentee ſhall have them. 1 Rol. 
65 7. I. 15. Vide poſf. (C 5.) | | 
But, by cuſtom, they may be paid to the parſon, vicar, &c. of ſuch 
a pariſh. Sav. 60. | | | 
So, now, by /. 2 & 3 E. 6. 13. the tithes of cattle depaſturing 
in a waſte or common extraparochial, or, if the pariſh is unknown, 
are given to the parſon, c. of the pariſh where the owner dwells, 


2 inſt. 65 1. | 
(C 4.) To the Lord of the Manor. 


By the common law no one was capable to take tithes in pernancy, 
but a ſpiritual perſon, or the king, who is perſona mixta. R. 2 Cæ. 


44, 45 | 
Or, the patentee of the king, by his prerogative. 2 Co. 44. a. 


Yet by indirect means, a layman might take them; as, a lord of 


2 manor may preſcribe, in conſideration that he has paid ſo much to 
the rector for all tithes within his manor, to take all tithes within his 
manor. KR. 2 Co. 45. Cro. El. 599. R. Cro. El. 763. Me. 485. 

And he ought to preſcribe to have decimam garbam, or decimum 
cumulum granorum ; not pro decimis garbarum : for they are not tithes 


properly, but a profit apprender. R. Cre. El, 599. 


(C 5.) To a Patentee. 


So now, by ff. 27 H. 8. 28. patentees of all manors, lands, tene- 
ments, tithes, penſions, churches, portions, &c. or other heredita- 
ments of abbeys, &c. diſſolved heretofore or by this act, ſhall enjoy 


the ſame according to the effect of ſuch letters patents; and ſhall - 


have the fame remedies, Cc. as the abbots, Sc. could have had. 

So, patentees of lands, tithes, Cc. given to the king by f, 31 H. 8. 
13. 37 H. 8. 4. or 1 Ed. 6. 14. which by conſtruction of thoſe ſta- 
tutes and the ff. 32 H. 8.7. and 1 & 2 Ph. & M. 8. are become 


temporal inheritances. Co, L. 159. a. 


And by ff. 32 H. 8. 7. and 1 & 2 Ph, & M. 8. thoſe patentees | 


ſhall have the fame remedy for recovery, &'c. and the ſame means 
for aſſurance of ſuch tithes, &c. as for other temporal inheritances. 
Vide po}. (M 18.—N). | 

And may ſue in the eccleſiaſtical court for withholding ſuch 


tithes, Cc. Vide poſt. (M 2, 3.) 8 
05 


 DISMES. „„ 

So, by ft. 2 U 3 Ed. 6. 13. they may recover the double value if 
oredial £46 be not ſet out, &c. Vide pot. (M 2.) | 

[If a patentee claims the tithes of a manor, &c. formerly belong- 

ing to an abbot, who was ſeiſed thereof as of a portion of tithes in groſs, 

and his evidence mentions only omnes vel omnimodas decimas, &c. 


- without mentioning à portion, it is ſufficient to ſupport it. Downes 


v. Mcoreman, H. 1724, Bunb. 189.] 
Vide ante, (C 3, 4-) 


(D) By whom payable. 
A LL perſons generally ought to pay their tithes to whom they 


are due. 

And therefore, of common right all lands ought to pay tithes. 
11 Ca. 15. 4. | 

Tho' held in capite. Mo. 915. 

The tithes ſhall be paid by the occupier of the ſame lands, 

If the owner occupies them, he ſhall pay. 

If he leaſes them for a year, or at will, &c. the leſſee ſhall pay, 

If the owner or leſſce ſells the crop of graſs or corn, and the vendee 
cuts it, he ſhall pay the tithes. 2 Bul. 184. : 

So, if the owner of wood ſells to another, who cuts it; he ſhall 


ay. | 
* If the owner of the land ſells the crop, and then purchaſes the 


rectory, the vendee ſhall pay tithes to him. X. 2 Bul. 184. 


If the occupier be a diſſeiſor, Sc. and fets out his tithes, the par- 
ſon may take them; for it is not material whether he has the poſ- 
ſchon by right, or by wrong. R. Jon. 89, go. 

But if the owner conſumes his herbage by agiſtment of the cattle 
of another ; the owner of the cattle does not pay the tithes. 1 For. 
254. 1 Rol. 636. I. 15, | | 

If a parſon, Cc. at common law, had enfeoffed another of his 
glebe ; the feoffee paid tithes : for tithes are not extinguiſhed or 
—_— by unity of poſſeſſion. 11 Co. 13. . Dy. 43. a. Vide 
ante (A). | 

50 now, if a parſon leaſes his glebe, the leſſee ſhall pay tithes. 
Dub. Dy. 43. a. Per Fenner, 1 Rol. 65 5. I. 42. | 

Tho' he leaſes it with all profits belonging, rendring rent for all 


demands to the ſame rectory belonging. R. 11 Co. 13. 5. Cro. El. 


161. Cont, per two J. Mo. 47. Acc. Dy. 43. a. in marg. Ow. 39. 
Leo. 300. 5 | 
So, if a parſon ſells the emblements of his glebe, the vendee ſhall - 
pay tithes. 1 Ro. 65 5. J. 45. | 
If a vicar ſows his glebe, and dies before ſeverance, his executor 
ſhall pay, Dub. Hob. 188. 8 | 
If a parſon leaſes his rectory, he ſhall pay tithes to his leſſee for 
* other lands in the ſame pariſh. 11 Co. 14. a, R. Dy. 43. a. 
ets 
If he leaſes his rectory, reſerving the tithes of his own land, and 
aſterwards grants this land; the grantce ſhall pay tithes. Semb. Dy. 
43+ 4. in marg. | NE 
But if a parſon lets his glebe rendring rent for tithes after grow- 
ng, as well as for other demands; the leſſee ſhall not pay tithes to 
him. Semb. Cro. EJ. 161. | | 
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(E) By whom not. 
(E 1.) Not per Eecigſiam Ecclefie. 


ON ſpiritual perſon, generally, does not pay tithes to another: 
as, if a vicar be endowed of glebe and ſmall tithes; he ſhall 


not pay tithes of his glebe to the parſon. R. Cro. El, 479. 579. 


UV. 3. | 

"%g a parſon ſhall not pay tithes to the vicar, for his glebe. J.,. 
457. | 
| 305 if a vicar be endowed of ſmall tithes, generally, the parſon 
ſhall not pay ſmall tithes to the vicar. R. Cro. El. 5 78. Me. 910. 

Tho? the endowment be of the ſmall tithes of the whole pariſh, 
R. Cre. El. 578. Ms. 910. | 

So, a patentee of a parſonage ſhall not pay : for the parſonage 
being diſcharged at the time of the endowment, and afterwards at the 
diſſolution, the patentee ſhall have it diſcharged. R. Cro. El. 578. 

So, if land be ſevered from the glebe after endowment, it ſhall not 
pay tithes to the vicar. R. 2 Rol. 335. J. 10. | 

But the leſſee of the parſon fhall pay ſmall tithes to the vicar. R. 
Cro. El. 479. 578. Mo. 910. Sav. 3. | 


So, the parſon himſelf ſhall pay, if the endowment was of tithes of 


the glebe expreſsly, as it might be. Cro. El. 578. Mo. 910. 


Or, the land comes to the parſonage after the endowment. Vide 


Mo. 910. 
Or, if the parſon has lands not parcel of the rectory. 11 Co. 14. a. 


Vide ante (D). 


(Ek 2.) By thoſe who preſcribe in non derimandb. 
(E 2.) Who may preſcribe. Spiritual perfons.) So, a ſpiritual per- 
ſon may preſcribe in non decimando. 2 Co. 44. ö. 1 Rol. 653. J. 10. 


Cro. El. 475. 1 Les. 248. 1 5 
And therefore, a biſhop may preſcribe, that he and all his prede- 


cedſſors, ſeiſed of ſuch a manor in right of his biſhopric, have held 


the manor by them and their tenants, diſcharged of tithes. R. 2 Co. 
44, F. 1 Rol. 653. J. 15. Cro. El. 216. 1 Leo. 248. Mo. 425. 
And his tenant of the manor, by ſuch preſcription, may be alſo 
diſcharged : for the demiſe does not make the land chargeable, which 
was diſcharged before. R. 2 Co. 45. a, 1 Rol. 653. J. 25. Cro. El. 
475. 511. Mo, 619. | | 
So, the copyholders of the manor may allege a preſcription in the 
biſhop for their diſcharge. R. 1 Rel. 653. J. 40. Cro. El. 784. 
Mo. 618. Tel. 2. | Ms 
So, a parfon, having glebe in another pariſh, may preſcribe in nn 
decimando, for him, his farmers, and tenants. R. 1 Rol. 653. /. 30- 


o. 531. 


So, an abbot, or other eceleſiaſtical body, might preſcribe in nen 


. decimando. Vide Mo. 531. | 
So, if a manor, land, &c. of a biſhop, parſon, Cc. be granted to 


another in fee, and afterwards regranted to the biſhop and his ſuc- 
ceſſors; the preſcription is not deſtroyed. R. 1 Leo. 248. Cro. El. 


216. 3 
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E 3.) The king.) So, the king may preſcribe in non decimantk : 
for he is perſona mixta. R. Jon. 387. R. Hard. 315. Mo. 486. 

As, for tithes of the lands of a foreſt, tho” they are within a pariſh. 
Sti. 137. R. Ca. Eg. 230. 5 _ 

Tho? the land be demiſed at the king's will. Mo. 915. 

But the king's patentee ſhall not have the ſame privilege. R. Jun. 
387. Cro. Car. 94. 1 Rol. 655. J. 25. Hard. 315. | 

So, without a particular preſcription, the king {hall not be diſ- 
charged of tithes for the ancient demeſnes of the crown. X. Hard. 
315. Semb. Sti. 137. 1 - | | 
So, when diſcharged by preſcription, if he aliens the land, the pre- 
ſcription is deſtroyed : and therefore, if afterwards the ſame land, by 
eſcheat, &c. comes back to the crown, it ſhall not be diſcharged of 
tithes. R. Hard. 315. | 
| So, a leſſee for life or years of the king, ſhall not haye the ſame 
privilege. Mo. 915. Yr. If this does not relate to monaſtery-land ? 
Vide poſt. (E 7.) K. that a leſſee for years of the king, rendring 
rent, ſhall have privilege, if the king preſcribes for him and his tenants 
to be diſcharged. Per Cur. Exch. MH. 6 Geo. 2. inter Willkams and 
Pelchy. | EG FEE 


(E 4.) A county, &c.] So, a county may preſcribe in non decimande. 
L Re. 653 o. | 55 

So, a county, as the Weld of Kent, or Suſſex, may preſcribe in non- 
payment of tithes of wood. 1 Rol. 653. J. 52. 654. J. 5. 2 Rol. 122. 
Pal. 37. 2 Inſt. 645. 653. 5 5 

So, an hundred. Semb. 1 Rol. 65 4. I. 30. Mar. 25. pl. 59. | 

So, a man may preſcribe, that by the cuſtom of the country where 
he lives, no tithes are paid for the milk of ewes. R. 1 Rel. 654. J. 15. 

That by cuſtom a baker does not pay tithes for grain which he 
grinds in his mill for his trade, whereby the parſon has more ample 
tithes: for this is but a perſonal tithe. k. 1 Rol. 654. I. 20. 4 Mod. 
337. | | | 

But a pariſh cannot preſcribe in non decimando. 1 Rol. 653.1. 47. 
2 Infl. 645. Mar. 25. pl. 59. | | 

So, a cuſtom de non decimando cannot be alleged in an hundred or 
county, for things which of common. right ought to pay tithes : as, 
= + "qi of cattle. R. 4 Med. 344. Sal. 655. Carth. 392. 

in. 560. | | 


(E F.) Who cannot preſcribe.) But, generally, a layman cannot 
preſcribe in non decimando. 1 Rol. 6 53. J. 5. R. 2 Co. 44. Mo. 
425. Hob. 297. : g 
As, churchwardens who have lands for the repair of the church : 

tho” their office be eccleſiaſtical. 1 Rel. 653. J. 1. 31. EE 
And therefore, if an abbot and convent, &c. grant land to a lay- 
man, or are diſſolved, whereby the lands come to a layman ; tho' the 
abbot had preſcribed in non decimando, the layman cannot: for the 

Privilege is gone. R. Fon. 373. | 

50, the pope by his bull could not difcharge a ſubject from pay- 
ment of tithes after the council of Lateran. 2 Int. 653. | 

Yet if an abbot, or prior, was ſeiſed of lands diſcharged of tithes, 


the preſent farmer of ſuch lands ſhall be admitted to preſcribe in n 
dlecimands 
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whom granted, being perſonal ; yet, if any abbot, Oc. had an exem!* 
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decimando by force of the ff. 2 & 3 Ed. 6. 13. which ſays, that ev 
perſon ſhall pay predial tithes in ſuch manner as of right ought to 
be paid in forty years before. Mo. 219. | 

And by that /f. /. 4. no perfon ſhall be compelled to pay tithes for 
lands, Cc. by law or ſtatute, or by any privilege or preſcription not 
chargeable with payment of tithes, or diſcharged by compoſition real. 


And, per Hobart, if a perſon temporal ſucceeds a body ſpiritual | 


in diſcharge; he ſhall be reputed as a perſon or body ſpiritual. Hg, 
296. 5 

So, where lands came to the king by the /½. 31 H. 8. 13. lands 
diſcharged by preſcription in the hands of an abbot, Oc. ſhall be diſ. 
charged in the hands of the king, or his patentee. R. Jon. 373. Vide 
poft. (E 7.) 5 

[There can be no preſcription in non decimando againſt a lay rector, 
any more than againſt a ſpiritual redor; but there may againſt one 
who only entitles himſelf to tithes. Charlton v. Charlton, H. 1732, 
Bunb. 325. Bury v. Evans, T. 1739, Bunb. 345. (Com. 643. S. C.) 


(E 7-) By the King, or a Patentee of Lands given to the Crown by 


the /. 31 H. 8. 13. 


So, by the ,. 31 H. 8. 13. (which diſſolves all houſes of religion 
above 200 l. a-year value,) the king and his patentees ſhall hold al} 


manors, lands, c. belonging to ſuch houſes, diſcharged of the 


payment of tithes, as freely as the abbots, &c. held the ſame at the 
day of their diſſolution. | 


And this privilege extends to all lands given to the king by the . 


31 H. 8. 13. 

Tho' they were lands appurtenant to abbeys, c. given to the king 
by the ,t. 27 H. 8. 28. but continued by the king purſuant to a provi 
in the ſame ſtatute, and not diſſolved till the f. 31 H. 8. 

But lands appurtenant to houſes of religion given to the king by the 


AH. 27 H. 8. 28. which diſſolved the lefſer abbeys, Oc. under the 


value of 200 J. a- year, are not exempted from payment of tithes, Jon, 
3. 185. 370. R. 2 Cro. 608. R. Cro. Car. 425. Jon. 37c. 
Nor, lands, which came to the crown by the /. 37 H. 8. 4. or 


1 Ed. 6. 14. 2 Co. 46. Jon. 4. 185. Mo. 420. 913. 


If they are not exempted by a real compoſition, or modus decimandi; 
Tho' they were after the diſſolution granted by the king to a greater 
abbey diſſolved by the /. 31 H. 8. R. Jon. 3. 2 Cre. 658. + 

Nor, lands which are veſted in the king by the /. 32 H. 8. 24. 


which has the ſame words as the firſt clauſe of the ft. 31 H. 8. 13, 


but not the ſubſequent clauſe of diſcharge. R. 2 Cro. 58. Cont. per 
three J. Jon. 190. R. Ray. 225. Cont. Acc. Mo. 913. Vide Ca. El. 
225. Dub. Godb. 392. Bridg. 32. Dub. 

An abbot, &c. might be exempt from the payment of tithes by the 
pope's bull, by his order, by preſcription, by real compoſition, or by 


unity of poſſeſſion. Jen. 3. 368. 2 Cre. 608, Hob. 296. Peph. 156. 


The pope by his bull uſed to exempt whom he pleaſed from pay- 


ment of tithes, and ſuch exemption was allowed for good. J. 


68. 
g And tho' ſuch exemption ceaſed by the diſſolution of the body to 


tion 
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tion by bull at the time of the diſſolution, the lands ſhall be now 
exempt by the ff. 31 H. 8. Per Hob. 297. Jon. 3. 

So, by divers grants of the pope, ſeveral religious orders were Cx- 
empted from the payment of tithes, quamdiu propriis manibus terras 
rolebant. Cod. Fu. Eccl. 701. L 

But by pope Adrian the 4th, theſe orders were reduced to Ciſfer- 
cians, Hoſpitallers, and Templars. 2 Inft. 652, 

To whom the Præmonſtratenſes were added by Innocent the 3d, anne 
1216. 2 Infl. 66 2. £75 

And by the council of Vienna, anne 1311, 4 Ed. 2. the Templarr 
are condemned for hereſy ; and 17 Ed. 2. their poſſeſſions given to 
the king. | 

„ the /. 2 H. 4. 4. all orders, which put a bull in execution 
for diſcharging lands from tithes in the hands of their tenants or 
farmers, incur a premunise. | 


\ 


And therefore, all lands which belonged to an abbey, Cc. of the 


order of Ciftercians, or Premonſtratenſes, (for Haſpitallers were after- 


wards diſſolved by the /. 32 H. 8. 14. and the Templars before the 
V. 17 Ed. 2.) at the time of the diſſolution, by force of the %. 31 H. 8. 
13. ſhall be exempted from tithes, in the hands of the king, or his 
patentees. Hob. 297. Or. 46. | | 

Wood or meadow as well as arable. Dy. 277. b. in marg. 

[Right of common may be diſcharged as well as lands. Lambert 
v. Cumming, M. 1723, Bunb. 138. ] 

So, they ſhall be exempted in the hands of the king's tenant, in 
reſpect of his dignity. Ow. 46. 2 Leo. 71.: for the king does not 
occupy himſelf ; and therefore, his farmer or tenant ſhall be exempted, 
if he be tenant for years, or at will, and the freehold is in the king. 
Ao. 91. Hard. 382. „ 

And in the hands of tenant in tail as well as in fee. R. Hard. 
174. 
Tho' there was a ſubſequent contract or covenant by the abbot, 
Oc. after the council of Lateran to pay tithes. R. Hard. 11. 

So, the reverſion ſhall be exempted, if they were in the hands of a 
leflee for life, or donee in tail, at the time of the diſſolution. R. Hard. 


190. 4 Leo. 47. 


Or, in the hands of a leſſee for years who paid tithes at the diſſo- 
lution. R. Dy. 277. 5. R. Pal. 119. R. 2 Cro. 559. 2 Kol. 142. 

But lands purchaſed by thoſe orders after the year 1215, were not 
exempted, for the exemption extended only to lands then in their poſ- 
ſellion. Cod. Ju. Eccl. 701. 2 Infl. 65 2 ä 

[And if they have paid tithes, it will induce a preſumption that 
they were purchaſed after. Bunb. 122.) . 

So, lands which belonged to thoſe orders, ſhall not be exempted in 
the hands of any who has them only for years, or for life. R. Hard. 
174. | | 
So, lands which eſcheated to an abbot, and continued in his hands 
at the time of the diſſolution, ſhall not be exempted. Semb. Hard. 
190. . | ox" | 

Nor, land granted in tail by an abbot, c. and in the hands of the 
donee at the time of the diſſolution. R. Hob. 248. 5 

Nor, the lands of a copyholder, held of a manor, which was in the 
hands of an abbot at the time of the diſſolution. Mo. 219. 533, 4. 

Or, 
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Nor, lands exempted in the hands of an abbot by reaſon of his 


poſſeſſion, but not diſcharged at the time of the diſſolution. Gzab, 1. 
Nor, lands in which a man claims /ivertatem falcandi ; as, a com- 


mon. X. 2 Bul. 249. 


So, an abbot, &c. might waive this privilege, by compoſition, (gc, 
&emb, Hard. 383. 

So, where an abbey, c. was diſcharged by preſcription at the time 
of the diſſolution, the king, or his patentee, ſhall be now diſcharged 
by force of the ,. 31 H. 8. 13. Cre. El. 206. | 8 

And it is ſufficient to prove the preſcription, if he gives evidence 
that the abbot, Cc. did not pay. R. Cro. El. 206. 

But hearſay and belief is not ſufficient evidence of non- payment to 
ſhew that the lands were exempt. Clark v. Daſb tuood, in Sc. T. 1720, 
Bunb. 66.] | | 

FIf a general exemptiqn is inſiſted on, but not proved, a partial 
exemption for one ſpecies cannot be admitted in proof, Leigh y. 
Maudſiey, H. 1130, Bunb. 296. ] 


An abbot, or other ſpiritual perſon, might preſcribe in non deciman- | 


do ; tho' a layman cannot. R. Cro. El. 206. Vide ante, (E 2.) 
But an abbey, &c. could not be diſcharged by preſcription, where 
it was founded within time of memory, viz. after the beginning of 
the reign of king R. 1. Hob. 300. | 
So, if an abbey was diſſolved by the death of the abbot and all the 
monks, the right to tithes revived. R. Gedb. 211. 
[Cuſtomary tenants in the North have not the freehold it is in the 
lord, ſo they may preſcribe in the name of the lord. Szephenſen v. Hill, 


H. 2 G. 3. 3 B. M. 1273.] 


(E 8.) By a Real Compoſition of an Eccleſiaſtical Perſon, 


So, an abbot, &c. might be diſcharged by a real compoſition, as 
well as a lay-perſon. Vide pot. (E 21.) | 
A real compoſition was, when land, Oc. was given to a parſon, 
with aſſent of the patron and ordinary, in recompence of all his tithes; 
by which the land was diſcharged of tithes, and a modus paid in lieu 
of them. Jan. 369. 


And this diſcharge went along with the land, into whatever hands 


it came. Fon. 369. Cro. Car. 423. 

' So, byfa compoſition between the convents of two abbeys, median- 
tibus abbatibus, a ſum of money might be paid to one abbey for tithes 
of the lands of the other abbey. Sav. 5. 


And if both abbeys come to the king, his patentee ſhall have the : 


compoſition againſt the patentee of the lands: for if the compoſition 
fails, the tithes ought to be paid in ſpecie. R. Sav. 5. 

So, if an abbot, Cc. had a manor and portion of tithes, viz. tithes 
of the ſame manor ſimul & ſemel, and before time whereof, &c. viz: 
25 H. 1. granted the manor and tithes to A. and his heirs, rendring 
84. per annum, who time whereof, Cc. paying 5 f. to the abbot, aud 
after the diſſolution, to the king, have been exempted; it ſhall be a 
good diſcharge. R. 2 Mod. 321. Skin. 239. | 

So, a prior compolition may be explained by a ſubſequent. Semi 
Hard. 383. | : 

But an abbot; Cc. not paying tithes at the time of the diſſolution s 
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it ſhall not be intended that he was exempted by a real compoſition, 
ir it be not ſhewn : but by his perſonal privilege, which was the 
uſual courſe. © R. Per three F. Cro. cont. Cro. Car. 423. I Rol. 6 54 


(E 9.) By Unity. 


80, an abbot, He. might be exempted from payment of tithes by 
a perpetual unity of poſſeſſion, viz. when an abbot, &c. time whereof, 
ce. was ſeiſed of land and alſo of the rectory of the ſame pariſh, 
where the land lies. R. 2 Co. 47. 6. Per Dyer b J. cont. Mo. 46. 
Perpetual unity was not a diſcharge de ſe; for by the unity the tithes, 
being collateral to the land, are-not extinct; and therefore they are 
payable, when the unity ceaſes. R. Jon. 3. Hob. 297. Pol. 5. R. 
Mo. £37, 8. 2 Cre. 608.. 8 | £14 
But, if land was diſcharged in reſpect of unity, at the time of the 
diſſolution, it ſhell now be diſcharged by force of the /. 31 H. 8. 
R. 2 Co. 47. Dub. 1 Leo. 332. Sav. 62. R. Mo. 420. 533. Cre. El. 
584. 2 Rel. 251. | | 
Tho' at the time of the diſſolution the land and rectory were in 


leaſe, if the leſſee did not pay tithes. Semb. Pol. 7. 


So, tho' the leſſee did pay tithes. Vide Fon. 412. Vide infra. 

Yet, unity is not a diſcharge of tithes; but an exemption ouly from 
the payment of tithes, and ought to be pleaded accordingly. . Hob. 
298. 2 Co. 48. | | 

So, unity does not exempt from payment of tithes, and ought to 
be pleaded accordingly. Fob. 298. 2 Co. 48. | 

So, unity does not exempt from payment of tithes, if the unity 


did not commence by a good title, and was perpetual... Semb. 2 Co. 


47. 5. Hob. 298. | 
Or, if it commenced within time of memory; as, if an abbey, &c. 
was founded, or endowed with the land and rectory after the iſt year 
of R. 1. Hob. 298. 1 Rol. 54. Tel. 31. | 
Or, if the abbot, Sc. was not ſciſed of the land and alſo of the 
rectory in fee. Semb. 2 Co. 47. b. » | 
If he was ſeiſed of a manor and rectory, it. does not exempt the 
copyholders of the ſame manor. Mo. 219. | . 
Or, if an abbot, Sc. or his tenant or farmer had at any time paid 
tithes, tho” but part of his tithes, and not the whole. Hob. 298. Pol. g. 
R. 2 Co. 48. a. | Es | 
Or, if there was not an annnity of poſſeſſion at the time of the diſ- 
ſolution, but the land was in leaſe, and the leſſee paid tithes: tho? 
there was an unity of the frechold and inheritance of the land and 
retory. R. per three J. Me. 534. Acc. Pal. 119. Vide ſupra. 
Or, if an abbot was ſeiſed of the land and rectory in fee, but not 
at the time of the diſſolution. Cro. Il. 584. ED | 
By common law a ſpiritual perſon ought to ſhew ſpecially, how 
diſcharged, viz. by bull, compoſition, Sc. except where he was diſ- 
charged by pre ſeript ion. R. Heb. 297. 2 Co. 48. Ney, 9). 
So, ſince the /. 31 H. 8. 13. the king or his patente, who pleads 
a diſcharge, ought to plead with the ſame particularity as the abbot 
himſelf. R. Hob. 298. Jon. 6. | 
And therefore, he ought to plead that the abbot, c. by preſcrip- 
Vol. III. 3 ö tion 
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tion hold the lands diſcharged of tithes at the time of the diſſolution 
Jou. 3 Hob. 299. | $466 

Or, ſhew how diſcharged, viz. by bull, compoſition or unity. 2 Co. 
48.6. , Hob. 299. R. 1 Lev. 185. 


And if he alleges unity, he ought to conclude, ratione cujus he was 


diſcharged from payment of tithes. Hob. 298. 2 Co. 48. 


And nothing can be traverſed but the unity, not the ratione cujus, 
& c. 2 Co. 48. Mo. 534. | 


(E 10.) By a Modus decimands. 


(E ro.) What modul is giod. Another recompence in diſcbarge.] So, 
a man may preſcrive to be diſcharged from payment of tithes, becauſe 
that a modus has been paid time whereof, Cc, in lieu of the ſame 
tithes. 8 . 
And ſuch modus may commence upon a real compoſition. Jon. 369. 

A layman as well as a ſpiritual perſon may preſcribe in modo deci- 
mandi. Mo. 531. | | 

And the modus continues tho” the land came to the rector, if they 
be afterwards ſevered. Mo. 531, 2. 

And by Fa 2 & 3 Ed. 6. 13. no perſon ſhall be compelled to 
pay tithes for any lands, Sc. which by preſcription, Sc. are not 
chargeable with the payment of any ſuch tithes, or that be diſcharged 
by any real compoſition. | 


And therefore, a pariſhioner may allege a cuſtom or preſcription - 
to give money or other recompence to the parſon; and, in conſider- 


ation of it, to be diſcharged from payment of tithes in ſpecie. 

As he, who being lord of the mancr of B. has paid ſuch a penſion 
time whereof, . to the parſon, and ratione inde has been exempted 
from tithes within his manor. K. Mo. 485. 

That the lord has alloted ſo much wood to the parſon; for which 
he, and his tenants in the fame manor, ought to be exempt from titlics 
for their under- wood there. | | 

That the parſon has ſuch a wood in the ſame pariſh rendring 4d. 
to the lord, and therefore the pariſhioners ſhall not pay tithes of wood 
there. | 
[One penny at Eaſter, for tithe-hay on a farm of 68 acres, allowed; 
1/7. 65. 8d. for hay, ſmall tithes, and Za/ter offerings, on a farm of 
625 acres, allowed. Finch v. Maiſters, P. 1724, Bunb. 161.) 

Nine cart-loads of logwood for all tithes.] | | 

A hogſhead of cyder.] | 

[ Pwo-pence per acre, without ſctting forth when nor by whom 
eltabliſhed, after a verdict. Sed qu. Wolferflon v. Manwaring, H. 1729, 
Bunb. 279-] 

A halfpenny per calf, in lieu of calves.] 

[A ſmoak-penny, in lieu of fire-wood burnt in his houſe.) 

A halfpenny for wool of each ſheep dying between Candlemas and 


Shear-day.) 


[Four-pence per month for wool of every 100 ſheep brought in after 


the 2d of February.] | 
If ten lambs, one to the rector on St. Mark; if nine, one to reclor 


paying a halſpenny; if eight, one paying a penny; if ſeven, one 


_ paying a penny halfpenny; for leſs number, no lamb, but a half. 


| penny 


nny to rector for each lamb under ſeven; and where ten lambs, 
riſnioner takes two, and then rector chuſes his one.] 
he ſame as to pigs.] | | 1 . 
5 hree eggs for every cock, hen, drake or duck, in lieu of tithe- 
eggs, chickens and ducks. Brintlow v. Edinonds, M. 1731, Bunb. 


12 may be eſtabliſhed without trial at law, if the parſon has 


no proof. Ibid. ö 


(E 11.) Another thing for the benefit of the parſon.] Jo, it ſhall be a 
good modus, that the pariſhioner has done more than he need do for 
the improvement or melioration of the tithes for the benefit of the 


parſon, and in conſideration thereof has been excuſed from tithes for 


another thing: as, that he bound the corn in ſheaves, and afterwards 
put it in ſtack for the parſon, and therefore has been diſcharged of 
tithes of ſo many ſheaves as are not put in ſtack. Latch, 226. 

So, that every pariſhioner has uſed at his proper coſts to make the 
graſs of the firſt mowth into hay, and then to deliver the tithe to the 
parſon, and therefore has been excuſed from the tithes of the after- 
mowth. R. 2 Cro. 42. 1 Rol. 648. J. 46. 

Or, has cut the firſt mowth, and tedded and diſperſed it, and then 
gathered it into wind-rows, and put it in ſmall cocks; for this is 
more labour and charge than the law requires. R. 2 Cro. 42. Mo. 
758. 1 Kol. 648. J. 52. | 1 8 | | 

So, that the pariſhioner has delivered ſtraw to the parſon for his 
ſcat in the church, and therefore has been diſcharged of tithes for his 
hay. Semb. Cro. El. 277. | 

That he pays 5 J. to the clerk, by which the parſon is excuſed from 
| finding a clerk, and therefore he ought to be exempted from tithes. 
Semb. Cro. El. 71. Vide poſt. (E 15.) | 9 

50, that the pariſhioner cuts tares, &c. for the beaſts of the plough, 
or cows, and therefore does not pay tithes of them. R. Cro. El. 139. 

That he pays a halfpenny for the wool of ſheep ſold between ſhear- 
ing and Mzchaelmas. Ao. 911: | | 


(E 12.) Tho the modus be paid to another.] So, a modus paid to the 
parſon for hay, in lieu of all tithes upon the ſame land, ſhall be a 
zood dilcharge for tithes of the ſame land demanded by the vicar. 
Ke. Tel. 86. Vide poſts (E 15.) 


(E. iz.) 7%“ there be ſome alteration in the thing for which the modus 
i; paid.) So, if there be an alteration of the thing for which the 
medus is paid, the modus continues, if the thing for which be not de- 
ltroyed : as, if a current upon which a mill is erected, be diverted by 
the act of God, and the owner removes his mill to it, the modus for 
the mill remains. 1 Kel. 652. I. 10. Vide poſt. (E 20.) 


If a modus be for tithe of hay in ſuch a cloſe, and it is ploughed 


or ſeven years, and afterwards returns to hay; the modus continues. 
2 Cho. 462. | 


If a modus be of ſo much a-year for tithes of ſo many acres of land 


in ſuch a park; the modus continues, tho' the park be diſparked. Ce. 


El. (467.) | 
1i 2 So, 
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So, if a modus be to pay a buck and doe generally, for tithes of land 
in ſuch a park. Semb. Ow. 34. = N 

Or, 25. for tithes of land in a park, and a ſhoulder of a- deer. R. 
Godb. 238. Per Hobart and Nichols; Winch and Wark. cont. Hob. 39. 


M. 863. 1 Rol. 651. J. 51. 5 


(E 11.) When a modus is not god. If it be not time wheredf, &c.] 
But a modus decimandi is not good, where the thing for which the m. 
dus is alleged to be paid is not antient: as, a modus cannot be alleged 
for tithes of hops. R. 1 Vent. 61. 1 Sid. 443. 

L There can be no modus for turkies, becauſe lately brought to Eng. 
land. Brinklow v. Edmonds, M. 1731, Bunk. 307.] 

So, if a modus be fo large, that it is not poſſible to be the valuation 
for ſuch tithes time whereof, &c. : as, if he alleges a modus to pa 
25. 6 d. for every tithe-lamb. H. 9 W. 3. Layfield Rector of Chid- 
ding fold in Surry v. Entiknap. ? HOG 

To pay 5 J. an acre for tithes of wheat; 4s. for ſummer corn; 34 
for meadow ; 25. 6 d. an acre for paſture. H. 3 Geo. Benſon Impre- 
priator of Bromly St. Leonard in Middleſex v. Watkins and others. 

To pay 6 d. for every calf, (which in that country never exceeds 
5 5. value after three weeks,) M. 5 Geo. Janes Rector of Downham in 
Cambridgeſhire v. Cauthorn and athers. T. 7 Geo. Franklin v. the 
Mafler and Brethren of St. Croſs mar M. incheſler. | 

[A modus of 41. 105. for a farm of 30/7, too rank. Kennedy v. 
Goodwin, P. 1731, Bunb. 3o1.] - | 
Let a modus may begin atter endowment fem. H. 3. Seimb. Gad. 


180. 


| (E 15.) Fit does not import a benejit tT the parſon, & c. beyond what 
the Iaw requires.] So, if a man alleges a cuitom or preſcription to be 
diſcharged of the tithes of ſuch a particular, in reſpect that he has 
done what is not more than the law requires, or no benefit to the 
parſon, it will not be a good wdus as if he ſays, that he pays tithes 
of his meadow and 2 4. for every cow, and therefore ought to be ex- 
cuſed from tithes for hay out of the fens in the fame pariſh, which he 
uſes for fodder for his cows. NR. 2 Cro. 47. Mo. 683. 1 
That he is bound by teuure of ſuch land to maintain aue eccleſuc ; 
and therefore ought to be excuſed : for it is no benefit to the parſon. 
Vide 1 Rol. 649. I. 50. | | 
That he ought to pay ſo much to the rector, is no excuſe for tithes 
due to the vicar. Cro. EI 71. Mo. 907. R. 3 Bul. 220. Vide ante, 
(E 22.) | . 
Or, 5 x. per anuum to the pariſh-clerk, is not a good modus for tithe: 
to the rector. Cro. El. 51. 276, 7. 1 Leo. 94. Vide ante, (E II.) 
So, it is not a good modus, that all the tenants of a manor ought to 
pay ſuch a rent to the lord, and therefore ought to be diſcharged of 
tithes of all their lands in any place. | | 
That he ought to find ſtraw pro nave ecclefice ; and therefore ought 
to be diſcharged of tithes for his pay : for the parſon need not find 
ſtraw. R. Cro. El. 276. | | 
That he ought to make the graſs upon the firſt mowth into ſmall 


cocks ; and therefore thall be diſcharged of tithes of the aſter-mowth:; 


for it is no more than by law he ought to do. N. A. 758. 


That 


„ _-x nw «= == 


ſo much quit - rent to their lord. R. 1 Sid. 258. . 
Or, maintain a chaplaip in tke church of D. without ſhewing that 
it is in the pariſh where the manor lies. Semb. 1 Rol. 2. | 


That the tenants of a manor are diſcharged, &c. becauſe they pay 


That he pays one penny for every milch cow, and a halfpenny for 


every other cow, for tithes of all cows, oxen, ſteers, calves. - R. Cro. 


El. 446. Vide paſt. (E 16.) | oy 


Or, one penny for every mare, for tithes of all horſes, mares, colts. 


Cro. El. 446. | FS : 
That for payment of full tithes for ſheep which he has upon his 
land at Cand/emas, he ſhall be exempt for the whole year from tithes 
for ſheep. R. 1 Mod. 229. a | 
That he pays every ninth night and tenth morning all his milk, 
from the tenth of May till a lamb bleats in the pariſh, in lieu of all 
tiches of milk in the pariſh. R. Carth. 461. | ES 
[To pay every tenth evening and morning's milk in kind, from 
Hoc. Monday (i. e. Monday fortnight after Faſter) to 24 November, not 
good modus for milk. Brintlow v. Edmonds, MH. 1731, Bunb. 307.] 
[By act for incloſing common, the lands divided ſhall be holden by 
each perſon to whom they are allotted, ſubject to the ſame charges as 
their own former lands were; 90 acres are allotted to the owner of 


S. which was exempt from tithe of corn, grain, and hay (but not of 


common); the impropriator is not party to the act, and all rights, 
Oc. ſaved; the go acres are not exempt from tithe. Moncaſter v. 
ain, P. 3 G. 3. 3 B. AH. 1378. 


(E 16.) Fit be to pay one ſpecies of tithes in ſatisfaftion for another 


ſpecies.] So, it is not a good modus, if a man preſcribes to pay one 


ſpecies of tithes in recompence of another ſpecies : as, if he allege a 
preſcription to pay the tenth cock of hay, for all the tithes of his hay. 
R. Cro. El. 586. (a) : | 
Or, a moicty of the tithes in ſuch a cloſe, for all tithes of hay there. 
Semb. cont. Godb. 120. £4 EF 
Or, the tenth ſheaf of corn, for all tithes of his corn, Cro. El. 186. 


I. 278. Sav. 100. | 
Or, the 5th calf, the parſon paying three halfpence ; the 8th, he 
paying a penny; and a halſpenny for every one under 7, in recom- 


pence for all tithes of his cattle. R. Cro. E. 786. 139. 

Or, a load of hay, for all hay upon his land. Semb. 1 Rel. 172. 

A penny for every milch-cow, and a halipenny for every other 
88 for tithes of all cows, ſteers, &c. Mo. Hog. 911. 1 Rol. 651. 
11. | | 

Or, for all cattle or agiſtments. R. Mo. 454. Cro. EI 446. 
475. YE 

Yet if a payment be of a ſpecies in recompence of that ſpecies and 
another thing for which no tithes are payable, it ſeems good: as, to 


(a) The modus in Cre. El. 786. is, the tenth ſheaf of corn, the tenth cock of hay, the 
tenth fleece of wool, the ſeventh calf, and the parſen to pay 14 d. and the eiglith calf, 
it ie had eight, and e parſon to pay 1d. © fc v/queten 3 and if he had under ſeven, to 
pay o 44. tor every 01”, and ſo atter that rate tor lambs and colts, and that it was in ſa- 
tistaction tor the tithes ot all cry cattle, and tor ail other tithes of corn, hay, and cattle ; R. 


and being only tithes n kind, they cannot be in ſatis action for the tithes of other things 
than themſelves. | 
I13 pay 
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pay the tenth ſhock of corn, for tithes of all corn, graſs, or headlands 
and rakings. 2 Leo. 70. 

[A cuſtom to pay tithe of wool by the pound and not by the fleece 
is not a modus. Wilſon v. Wilkinſon, M. 1 G. 2. Str. 783. - 


(E 17.) Fit be not a certain recompence.] So, it is not a good no- 
dus if the payment be uncertain : as, that he ſhall pay a penny an acre, 
or thereabouts, for every acre of his arable land. 

That he ſhall pay 4 5. for every day that he ploughs for wheat, and 
2 5. for every day that he ploughs for barley. - | 

That he ſhall pay ſo much for every calf ſold, for tithes of all bar. 
= cattle ; for perhaps he may not have, or may not ſell any. Ces. 

J. 139. | 

That the inhabitants of ſuch meſſuages ſhall pay each 4 d. to the 
_ vicar, for recompence of his tithes there: for perhaps nobody may 
inhabit in thoſe houſes. R. Cro. El. 139. ; 

That the owner of a manor, or any part of it, pays 4d. for tithes 
of his herbage : for if he has but a foot, he ſhall pay. 1 Vent. 3. 

That he pays a modus on or about April : for he ought to aſcertain 
the time of payment. Mod. Cu. in L. & Eg. 375. 

[A modus to pay 17. per pound for paſture according to the value 
of the land, or 15. per pound according to the value of the rent, is 
void. Smith v. Roecliff, H. 171), in Sc. Bunb. 20. Hoerrifm v. 
Sharp, T. 10 G. Bunb. 174.] 1 | 

[Diſtributive modus is not good. Turton v. Clayton, in Sc. T. 1721, 
Bunb. 80.] Wn 

Nor, it the time of payment be uncertain. Goddard v. Kebi, 
(the leading caſe,) P. 1722, Bunb. 105. Pemberton v. Sparrow, J. 
1722, Saint Eley v. Prior, H. 1723, Did. Blacket v. Finney, J. 
1725, Bunb. 198.) . 

[Several cuſtomary payments, tho' they ſometimes varied, were 
eſtabliſhed againſt the tithes of houſes in London. Bennet v. 7 reppas, 
P. 1722, Bunb. 1c6.] 

[That the pariſhioners carry a cart- load of turf to the parſonage, 
not good; cart- load uncertain, and no right of turbary alleged. 
Tully v. Kilner, H. 1722, Bunb. 126. 

[A modus of 4 5. for tithe-hay ariſing on his farm, is void; as it 
may introduce a fraud, if he turn all his arable land into meadow, 
and it is uncertain of what a farm conſiſts. Burwell v. Coates, P. 
1723, Bunb. 129.] 


[To pay 35. 4 d. for a ſcore of ſheep ſhorn out of the pariſh at 


Eafter, or atherwiſe æuben the ſheep ſhall be fold, void ſor uncertainty. 
Philip v. Symes, T. 10 G. Bunb. 171.) | 

[If the day of payment of a modus is omitted in a bill, it is fatal; 
but in an anſwer it may be ſupplied by evidence. Gibb v. Goodman, 
T. 1733, Bunb. 328.] | 

[Six ſhillings and eight-pence for every tenth-calf, without ſay ing, 
ſo in proportion if leſs than ten, is bad. Jbid.)J _ 


(E 18.) JI there does not appear a remedy for the modus.] 80, if no 
remedy appears for the m:dus : as, if he alleges, that all occupiers of 
Bands within ſuch a vill pay 2 5. for all tithes within the vill: mo 

| | reme 


dy appears if any will not contribute: otherwiſe, if he ſays, qui- 
—— ſhall pay for his tithes. 2 Keb. 280. Tre 


(E 19.) If apparently unredſonable.] So, a modus apparently unrea · 
ſonable ſhall be void: as, to pay a halfpenny for tithes of all willows, 
Se. cut by him in the ſame pariſh ; without ſaying, for willows cu 
upon his own land. R. Gedb. 60. ; Z EP 
To pay the tenth lamb of all lambs in the pariſh. Heb. 329. 


To pay tithe of milk at the place where his cows are milked. R. 


Carth. 461. | 
110 ſet out tithes, (as of wool,) ab/que viſu & tactu of the parſon. 
Cbriſtian v. Wren, M. 1732, Bunb. 321. 


(E 20.) How a modus fhall be deſtroyed.] So, a modus may be loſt 
by frequent payment of tithes in hci. Vide Praſeription (G).— Ante, 
E 13. ES 
| Do le to pay the conſideration payable as the modus. 
So, a modus ſhall be deſtroyed, by the deſtruction of the thing for 
which the modus was paid: as, if a modus be of ſo much for two full 
ing-mills, and they are converted to a corn-mill. 1 Brownl, 32. 


Or, a modus be for a pair of ſtones in ſuch a mill, and another pair 


be added. 1 Brownl. 32. R. 4 Med. 45. | | 
If a modus be for a mill on ſuch a ſtream, and the owner diverts 


the current, and afterwards erects a new mill upon a new ſtream. 


1 Rol. 652. J. 17. | Nc | 
If a modus be for hay in 40 acres, and the owner converts them to 
tillage 3 it ſhall be ſuſpended during the tillage. Godb. 194. Vide 


11 Rel. 65 1. I. 35. 


Or, to hops. Vide 1 Rol. 65 1. I. 35, 

If a modus be to pay a buck or doe for tithes of ſuch a park, which 
is afterwards diſparked. Cro. Fl. (467.) Vide ante, (E 13.) | 

Or, a buck or doe out of ſuch a park for tithes of land there. 

5 a ſhoulder of every buck or doe in the park. Vide Cro. El. 
(467. : | 

Or, 10 f. per ann. for tithes of deer and herbage in the park. 

But a modus thall not be deſtroyed by payment of tithes in ſpecie for 
20 years. 2 nfl. 65 3. 55 . | 

(If pariſhioners, without conſent of parſon, divide and incloſe a 
common which was covered by a modus, the modus is deſtroyed ; but 
if with the conſent of parſon, and an act of parliament paſſed, that 
all ſhall enjoy their rights of ſeveralty as they did their rights of com- 
mon before, it is not deſtroyed. Stockwell v. Terry, T. 1748, 1 Ve. 


fey, 115.) 


(E 21.) By a Real Compoſition of a Lay Perſon. 


So, a man may be diſcharged from payment of tithes by a real 
compoſition: as, if he or his anceſtor has made an agreement with 
the parſon, by affent of the patron and ordinary, to be free from 
tithes in ſpecie againſt him and his ſucceſſors, upon ſuch a ſum to be 
paid annually to him and his ſucceſſors. Cod. Fu. Eccl. 7085. Vide 
ante, (E 8.) 2 


Or, in lieu of ſuch land given to the parſon and his ſucceſſors, 
. Art 
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And of ſuch diſcharge every one who has the land ſhall take bene. 
fit. Jen. 368, 9. 
So, every owner of land may make compoſition with the parſon fo 


tithes, 8 the mutual lives and occupancy of themſelves. V4, 


pop. (L 2.) 

And ſuch compoſition for a year, by parol, will be good. 2 Cr, 
1 

305 it may be for ſeveral years, when made by way of retainer for 

his own tithes. Semb. cont. Cro. El. 249. 2 Cro. 137. But Tel. in 
the ſame caſe ſemb. acc. Tel. ga. 

And it there be a compoſition by an owner, for him and his aſſigus; 
the aſſignee ſhall have the advantage. 2 Cro. 668, 9. 


But a real compoſition ſhall not be good if it be not by fine or deed, 


Vide Cro. E!. 188. 249. 

Tf it be not for them, and their heirs and ſucceſſors. 

So, ſince the fl. 1 El. & 13 El. 10. there cannot be a real compo- 
ſition. * Cod. Fu. Ecol. 506. 


[Decrees have been made in Chancery (ſince the reſtraining ſtatutes) | 


to confirm compoſitions relating to the rights of the church made by 
parſon, patron and ordinary, but always where they were preſumed 
ro be for the benefit of the church. Douglas v. Vane, II. 19 C. 2. 
V ill. I2 3] 

So, a compoſition with a parſon during his life, is not good againſt 
himſelf, if it be by parol only. X. 2 Cre. 137. Hob. 176. Til. 94. 
2 Rol. 63. I. 1. K. Cro. El. 188. 249. 


Nor, a compoſition tor ſeveral years; if it be not by way of retainer, 


Compoſition of the occupier with the agent of proprietor of tithes, 
binds the principal. Chave v. Calmel, P. 6 G. 3. 3 Þ. AM. 1873.) 

{And it is good by parol if the corn is ſevered. 4[bid. | 

The ſame notice muil be given to determine a compoſition for 
tithes, as between landlord and tenant : and the requiſition of due 


notice has been carried farther in the former caſe than in the latter: 


in the latter, where the tenant controverts the right of the landlord, 
the defect of notice caunot be ſet up; but in the former, thy the 
defendant ſets up a , which coatroverts the incumbent's right to 
tithes 10 kind, and Fa. ling of that, inſifis it is a compoſition, be may 
take advantage of the incumbent's defect of notice, that he will ter. 
minate the „ 2 Brown, 161.] 


(F) The ſeveral Kinds of Tithes. 
(F 1.) Predial. . 
TUI LS are predial, perſonal, or Mixt. 


Predial are tithes which ariſe from the land, ſpontaneouſly, or 
by manurance : as, tithes of corn, hay, wood, herbs, S.. 1 Kal. 
635. J. 10. 

So, wine, flax, and hemp, are predial. 2 Inf. 649. 1 Rol. 63 5. l. 17. 

80, hops. 1 Rol. 63 5. l. 21. 

So, all fruits; as, apples, pears, maſt, Sc. 1 Rol. 635. J. 22 
2 Infl. 649. 


(F 2.) Mixt. 


Miæt are tithes which ariſe from Cattle and beaſts receiving their 
nouriſhment 


th 


7 
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nouriſhment upon the land: as, calves, lambs, kids, diet, chickens, 
Ge. 1 Rol.n625. l. 15. 30. | | | 


So, wool, milk, cheeſe, &c. 1 Rol. 63 5. J. 30. 2 Inft. 649. 
So, eggs. Cod. Ju. Eccl. 691, 


(E 3.) Perſonal. 


(F 3.) Who ought to pay them.] Perſonal are the tithes or decima 
pars of the clear gain which is raiſed ex opera perſonali of a man, his 
charges and expences according to his condition and degree being 
deducted. 1 Rol. 656. J. 25. 2 Ist. 621. Cod. Fu. Ecdl. 699. 

infl. 649, h 
: 4 the /. 2 & 3 Ed. 6. 13. every perſon exerciſing merchandizes, 
bargaining and ſelling, clothing, handicraft, or other art or faculty, 
being ſuch perſon, and in ſuch places-as have accuſtomably for forty 
years palt paid perſonal tithes, (except day-labourers,) ſhall pay them 
yearly at or before Eaſter, viz. the tenth of his clear gains, his charges 
and expenc*s according to his eſtate or degree deducted. 

By which it appears that perſonal tithes are of the nature of obla- 
tions; which in ſome places are due by cultom. Vide ante, (B 1.) 

Tithes for a fulling, paper, iron mill, are perſonal tithes. 2 Iuſt. 
621. 1 Rol. 656. J. 34. Vide poſt. (H 12.) | 

So, tithes paid for taking fiſh, pilchards, herrings, &c. upon the 
ſea. 1 Rol. 656. J. 30. | | 

By the /. 2 & 3 Ed. 6. 13. it any refuſe to pay his perſonal tithes, 
the ordinary may call him before him, and examine him by all laws 
ſul means (other than his own oath) concerning the true payment of 
them. oh 


F g.) Who are nit bound to pay them.] But by the ft. 2& 3 Ed. 6. 
13. d1y-labourers are not obliged to pay perſonal tithes. Vide 
Hh 'F . F 
Nor, {ervants for the plough, for their wages. 1 Rol. 646. J. 25. 
Nor, an innkeeper, for gain by the ſale of wine or beer. Cod. Ju. 
Lal. 699. 2 Bul. 141. 183 5 
Nor, a perſon, for his gain by money put out at intereſt. 2 Bul. 
141. | | x 
Or, for his gain by the ſale of a houſe, Sc. N. 1 Rol. 656. J. ult. 
Nor, for the clear gain which a man makes by the loan, c. of any 
thing, without his labour. Per Dod. 1 Rol. 656. J. 44. 
50, a man may preſcribe to pay a medus for them. 2 Ji. 657. 
Fide ante, (E 10, Sc.) | 55 


(8) Great Tithes. 
(G 1.) What are. 


80 tithes are divided into great or ſinall tithes. 


Great tithes are tithes of wood, corn, or hay. 
| So, tithes of other herbs, which are planted or ſown in large quan- 
tities, ſo that the moſt part of the pariſh has them, will be great 
tithes: as, ſaffron, wood, hemp, flax, &c. BR. Hut. 78. Cro. Car. 
20. Per Holt acc. but three J. cont. 3 Lev. 305. | 
Peas and beans /et and /owed in rows, drilled, hoed, and hand-weeded, 
: ith 


1 
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in a garden-like manner, where great part of the pariſh was in that 
culture, and no endowment nor uſage, decreed to be a great tithe, 
Gumley v. Birt. T. 10 G. Bunb. 169. Contra infra.] | 


(G 2.) What not. 


[Potatoes, tho“ ſown in great quantities in the common fields, are 


ga a ſmall tithe: for if the quantity will turn ſmall tithes into great, why 


will it not turn great into ſmall ? There is no caſe determined, that the 

rule of tithes ſhall depend on the quantity, and not on the nature. 

Per. Hardwicke C. Sed qu. Smith v. Wyat, T. 1742, 2 Atkyns, 364 
[Peas and beans ſet in rows and ranks, and hoed and weeded with 

the hand, in open fields turned only with the plough, are ſmall tithes, 

Nicholas v. Elliot, in Sc. afſirmed by the Lords. H. 1717, Bunb. 19. 

N. B. Tis ſaid there was proof of uſage.] f 
[Clover-ſeed is a ſmall tithe, Wallis v. Pain, H. 17 38, Bunk, 

344. Com. 633. S. C.] . 

[But herbs in gardens are ſmall tithes. Pal. 222.) 

Zo, wool, milk, cheeſe, and the young of animals. 2 f. 649. 
Lambs. Pal. 220. 222. | | | 
So, wax, honey, Cc. 2 Inf. 649. : 
So, woad, ſaffron, Y. generally are ſmall tithes. R. Cro. Car. 28. 

Hut. 77. Pal. 220. 222. | 
So, flax, hops, tobacco, &r. Hut. 78. 1 Rol. 643. J. 22. R. per 

three J. 3 Lev. 365. Carth. 264. Skin. 356. Semb. 1 Sid. 443. 

4 Med. 184. 

Tho? they are ſowed in an open field in 30 or 40 acres ſpar. 
R. Cro. El. 467. Mo. gog. R. per three F. Holt cont. 3 Lev. 36;. 
R. Ow. 74. 4 Mad. 184. | 

So, a vicar, endowed de altaragio & minuzis decimis, may be entitled 
to tithes of wood, hay, Cc. if under ſuch endowment he has taken 
them time whereof, &c. R. 2 Bul. 27. | 

[Agiſtment tithe is a ſmall tithe. 1 Wil, 190.) 


(H) Of what Things Tithes are payable. 
Et, (H 1.) Of Common Right. 


(H 1.) T ITHES are payable of common right of all things which 
Corn.] annually increaſe, either ſpontaneouſly, or by the induſtry 
of the pariſhioner. 8 

As, of all corn, viz. wheat, rye, millet, barley, oats, peas, Oc. 

Of vetches, tares, Wc. | 

Of woad, ſaffron, hops, hemp, flax, &c. iS | 

Tho? the peas are gathered when green, for ſale, or ſwine. Vid 
1 Rel. 647. J. 15. 

The manner of payment ſhall be ſuch as the uſage or cuſtom of the 
country allows: as, where it has been uſually paid in the ſheaf or 
bundle, it ſhall be a good manner of ſetting out of tithes. 

By Can. Ro. Winchelſey, 1305. Decime de frugibus, non deduth! 
expenſes, integre & fine diminutione, folvantur, Vide Cod. Ju. Hecl. Con. 

But no tithe ought to be paid for the rakings of corn, where it is 
not diſperſed by fraud. 2 Leo. 28. 1 Rol. 379. 1 Rol. 645. J. 30. 
R. 712. 278. 910. Cre. El. 475. 660. 702. 2 Infl, 652. Nor 
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Nor, for peas gathered green to be eaten in his family. 1 Rol. 
. J. 14. | : 
647: for ſtubble. 1 Rel. 640. J. Lut. Yel. 86, 5. 2 Inf. 652. 
80, by cuſtom, tares, vetches, Oc. cut when green, for the beaſts 
of the plough, 2 exempted from the payment of tithes. K. 
Jun. 357. R. 2 Leo. 27, 8. R. Cro. Car. 393. 


(H 2.) Hay.) So, tithes are due of all graſs cut for hay: de fenis 
ubicunque creſcant. Can. R. W. 1305. Jide Cod. Fu. Eccl. 692, 

Tho! it be clover, or other graſs of modern uſe. Cartb. 264. 

Of every crop, where two or more crops are taken in one year. 

Of graſs in an orchard, &c. tho? tithes be paid for the growing 
there. Vide 2 Iuſt. 652. | 

Of hay uſed for cattle of the plough, or dairy. 2 Cre. 47. 

So, of fodder for them, taken out of fens. R. 2 Cro. 47. Me. 


83. | 
Tho! it be for cattle which manure his land. Mo. 683. 


So, of after-mowth, except where there-is a diſcharge by preſcrip- 


tion. 1 Kol. 640. J. 40. - iy 


Tithe of hay may be ſet out in graſs-cocks. R. 1 Rf. 644. J. 5. 
2 Mod. Ca. 117. (2d Part.) | | 

But where by cuſtom or uſage it has been paid in hay-cocks, it 
ought to be ſo. Semb. 1 Rol. 172. 


Aud if it be ſet out in graſs-cocks, the parſon may come upon the 


land to make hay of it; and a cuſtom to the contrary would be void. 
R. 1 Rol. 420. | 


But tithes ſhall not be paid for graſs upon headlands left for turn- 


ing of the plough, if it be cut for hay. Per tue J. Lit. 13. Lane, 16. 

Nor, for graſs cut upon balks in corn-fields. 2 Inf. 652. 

Nor, for itubble of corn, or fern. 2 f. 652. | 

Nor, generally, for after-mowth of meadow ; where a man pre- 
ſcribes to be diſcharged, as he may, by payment of the tithes of the 
firſt mowth. 1 Kl. 640. J. 40. R. 2 Cro. 116. Cod. Ju. Eccl. 706. 
Mo. 910. Cre. Car. 403. Cro. El. 660. Hob. 250. 

Nor, for paſture, after tithes paid of the hay. R. 1 Rol. 640. J. 45. 
Cad. Ju. Eccl. 706. 2 Inſt, 65 2. | 

Nor, for graſs cut in a meadow for beaſts of the plough, if it be not 
made into hay. 2 Leo. 28. 1 Rol. 645. J. 5. 


Nor, for agiſtment in after-paſture, aſter tithes paid of the hay. 


1 Rol. 640. J. 52. 641. J. 10. 


Or, upon the graſs of fallows ; for the fallow is for the increaſe of 


tithes of corn the next year. 


Nor, by cuſtom, for graſs of headlands cut for beaſts of the plough. 
R. Cre. Car. 393. | | 


(H 3.) Word. Of what wood tithes ſhall be paid.] So, of common 
right, tithes ſhall be paid of /{lva, cedua which is not great wood 
or timber. By canon 16 Ed. 3. it was declared, that all wood 
was ſilva cædua & decimabilis; but by Parl. 17 Ed. 3. C 18 
Ed. 3. it was agreed, that no tithes be paid of wood but where 
they uſed to be given. By Parl. 21 Ed. 3. that they be paid 
only of underwood. And now, by the J. 45 Ed. 3. 3. Conf. 


47 Ed. 3. if demanded of great wood of 20 years or above, a prohi- 
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bition goes. 1 Rol. 637, 638, 639. J. 35. Pal. 38. Seld. H. 9 f. 


3 vol. 1200. | . | 

And tho' 2 H. 4. and 2 H. 5. it was deſired, that all wood of 
20 years or more ſhould not be tithable, it was denied. 1 Na. 639. 
i. | | 
. Aud therefore now, tithes ſhall be demanded, unleſs it be of great 
wood; for if it be of great wood a prohibition goes: if of ſilva cd 
generally, a conſultation goes for the tithes of flva cedua, dum de 
graſſit arboribus non agatur. 1 Rol. 640. J. 2. Reg. 44. 

As, of all underwood under the age of 20 years, tithes ought to 
be paid. - | 

So, of underwood cut for fuel, tho? it be above 20 years growth, 
K. 1 Sid. 300. 1 Lev. 189. D. Pal. 38. 

And tho” there be great trees growing /par/im in it. 1 Sid. 300, 

Or, a ſmall quantity of oak, Oc. be mixed in the faggots of tlie 
underwood. X. 2 Leo. 79. | | 

'Tho? uſed in his houſe in the ſame pariſh. 1 Sid. 447. 
So, of oak, aſh, elm, or any other trees cut under the age of 
20 years, tithes ought to be paid. R. Cro. El. 1. Per two J. call. 
Cre. El, 55. | 3 

[Trees above 20 years growth, if cut and corded for fuel, and the 
bark, are tithable. Greenaway v. The Harl of Kent, Buckle v. Van 


acre, Acton v. Smith, Franklin v. Jones, Caper v. Layfield, Bui 
98. Sed. qu.] PHE. 

So, of willow, hazel, holly, maple, birch, alder, thorn, Oc. in 
country where they are not uſed for timber, (as generally they are not, 
tithes ought to be paid; tho' they be above the age of 20 years, and 
of whatever age or bigneſs. 1 Ro. 640. J. 25. K. 2 Cre. 199. Il. 
907. Cre. El. 1. 1 Brownl. 94. Hob. 219. | 

So, of beech, hornbeam, &c. in a country where they arc not uſed 
for timber, 1 Rol. 640. J. 24. | po 

[Whether beech is eſteemed timber in a certain county, ſhall be 
tried by iſſue. Buby? v. Huxley, H. 1724, Bunb. 192.) 

Tho? growing in the defence of the louſe, aud the cutting them i 
waſte. Hob. 219. 1 Rol. 640. J. 32. 

Tho? cut for fuel or fences, unleſs where exempted by cuſtom. K. 
Cro. Car. 113. | | * | 

Or, are ' conſumed in the houſe of a farmer, by which means the 
parſon has wbericres decimas. I Vent. 75, | 

So, of broom, ſurze, Cc. Cod. Fu. Hccl. 708. 710. Godb. 44. 

So, of a nurſery of young trees for tranſplanting. R. Jon. 416. 
R. Hard. 380. R. 1 Rel. 637. I. 20. Cro. Car. 5 26. 

So, tithes are paid of acorns, c. of timber: for they increaſe an- 
nually. 11 Co. 49. 1 Rel. 640. J. 37. Cod. Fu. Ecel. 706. cont. 
where they were not gathered and ſold, but eaten by the ſwine. Hl. 
27. (Vide Lit. 40.) Acc. Mo. 762. | | 

[A pariſh canvot preſcribe in nn decimando for tithe-wood, and 
therefore the occupiers muſt always ſet forth an exemption. J 
v. Colley, in Sc. P. 1720, Bunb. 61. | 


(H 4.) Of what not.] But ſince ,. 45 Ed. 3. 3. no tithes ought to 
be paid of great trees of the age of 20, 30, or 40 years: and if they 
are Jemarded of ſuch trees, a prohibition goes: | i: 
As, of oak, aſh, elm, of above 20 years growth for they are tim- 
ber throughout the whole kingdom. 0 


Bo, of beech, maple, c. or other trees in a country where they | 
are uſed for timber. 1 Rol. 640. J. 30. Mo. $41. Ny, 30. 2 Rel. f 


ho oaks; £*c. of above 20 years are decayed, and only fit for fuel. 
Ms. 541. K. Cro. El. 477. SE | 
So, if oaks, Sc. are topped within the age of 20 years, and after- 
wards the lops are ſuffered to grow above 20 years, no tithes are de- 
mundable of theſe lops: for they are timber. 1 Rol. 640. 47. R. 
Leo. 79. . | . 
: So, if oaks, Cc. of above 20 years be topped or lopped uſually 
within 20 years, no tithes are due for the tops and lops. R. 11 Co. 
48. . 1 Kol. 640. J. 15.  Semb. 2 Cro. 100. X. Cro. El. 477, 8. Mo. 
908. 762. Godb. 175. | 
Nor, for trunks of oaks, Sc. after 20 years; tho' become rotten. 
i Nl. 640. J. 10. 11 Co. 49. a. 81. a. Des (Bee: | 
Nor, for the germins of ſuch timber-trees, which grow de radicibus 
& ſlipitibur, after the tree is cut down. 1 Rol. 640. J. 20. II Co. 
8. 6. | 
: Nor, for the bark of ſuch trees: for it is privileged in reſpect of 
the tree. 1 Rol. 640. J. 35. II Co. 49. 242. 
Nor, for a ſmall quantity of underwood, put in faggots with the 
lops of oaks, c. R. 2 Leo. 79. Cre. El. 347. 
Nor, for rocts, or ſtubs of trees, or underwood cut, for which 
- tithes were paid; if they be rooted up before new germins grow. R. 
1 Rol. 637. I. 35. Mar. 58.64. 
Nor, for the wood of fruit- trees, cut the ſame year in which tithe 
was paid for the fruit. 2 Iuſt. 621. OY) 
Nor, for wood uſed for fences. R. Ms.g17. 1 Rel. 644. J. 40. 
2 Iuſt. 652. 5 5 | 
Nor, for wood for burning of bricks for repairing the houſe of the 
pariſhioner. Cad. Fu. Feel. 708. 1 Rol. 645. I. 10. 
Nor, for dotards, uſed for furl. R. Mo. 908. | 
Nor, for wood for neceſſaries in the houſe, and for fences, by 
which the parſon has uberiores decimas., 1 Sid. 447. . 
[No tithe ſnall be paid of hop-poles (mb. uſed by the grower). 
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Bate v. Spracking, H. 1717, in Sc. Bunb. 28. 
Nor, for broom, furze, Cc. uſed for firing in the houſe of the pa- 
niſhioner. R. Cre. Il. 60g. Mo. 999. 1 Rel. 644. J. 43. 

Tithes of underwood ſhall he paid by him who cuts it. 


So, tithes of a nurſery of plants ſhall be paid by him who pulls 
them up. R. Hard. 380. | | 


(H 5.) 4giftment of cattle.) So, of common right, tithes ſhall .be 
paid for the herbage, or agiſtment of barren cattle, which yield no 
profit to the parſon. Ca. Parl. 192. R. Sal. G55. K. Hard. 184. 
Cho. El. 446. 475, 6. 

„Ihe canon anno 1305 ſays, gued de paſturis & paſcuis tam commu- 
mbus quam non communibus decimæ perſolvantur ſecundum numerum ani- 
maltum & dierum. Vide Cad. Ju. Eeccl. 693. 

And tithes ſhall be paid for the paſture of all cattle not profitable 

to the perſon. Cod. Fu. Eccl. 706. 

A ita pariſhioner buys cattle, which he depaſtures for ſale. R. 

Cra, El. 475, 6. 1. Rol. 047-4 8. © 


S0, | | | Tho 
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Tho? they be beaſts of the plough, or for milking ; if the oper 
does not uſe them for ſuch uſe, but paſtures them for ſale. Cad. Ju. 


cel. 707. 
So, if he buys oxen, ſteers, or horſes, and ſells them when fatted. 


I Rol. 647. J. 17. 22. 29. 
Or, rears young cattle, and ſells them. 1 Rol. 647. J. 25. 
CTithe for yearlings. Baker v. Saueet, in Sc. M. 1721, Bun, 9o.] 
So, if he uſes them for the plough or pail covinouſly, and only for 
a colour. | 
So, beaſts of the plough, which are diſuſed for the plough and fat. 
ted for ſale, ought to pay tithes for the time after they are diſuſed, 


R. Ca. Parl. 193. | 
So, if an innkeeper depaſtures the horſes of his gueſts, R. Hard. 


35. | | 
Or, any perſon depaſtures for hire. R. Cro. El. 476. 
Or, ſheep are fed upon turnips for ſale after ſhearing ; tho' tithes 
of the wool were paid. R. Ca, Eg. 231, 2. E 
So, if a man of another pariſh holds land in the pariſh of B. and 
there depaſtures cows, horſes, or other cattle for plough and pail, but 
does not uſe them in the pariſh of B. R. 5 Mod. 96. R. Hard. 


184. | 
So, if he uſes part in part, he ſhall pay tithes for the reſidue, 


5 Mod. 97. 5 
So, if a man agiſts cattle, part profitable and part unprofitable ; he 
ſhall pay tithes for herbage of thoſe which are unprofitable. Cod. Ju. 


Keel. 707. Poph. 197. 
Or, part with cattle for the plough, and part wich the cattle of 


ſtranger. 2 Kol. 191. | 
If the owner of the ſoil agiſts the cattle, he pays the tithes. Jer. 


254. 1 Kol. 656. J. 15. | = 
If he lets the herbage, the leſſee ſhall pay: for it ought to be paid 


by the occupier. R. Hard. 35. N 

[Tithes for depaſturing unprofitable cattle ſhall be paid by the oc- 
cupier of the ground, not by the agiſtor. Underwood v. Gibbon, II. 
1715, Foſter v. Leman, 1720, in Sc. Bunb. 3.) 

If the cattle be fed on a common, the ſuit muſt be againſt their 
owner ; for the owner of the ſoil has no profit by it. Bid. 

If all the herbage be taken by the cattle agiſted, the tithe ought to 
be paid by the owner of the cattle: for he is the occupier. R. Hard. 


184. | 
The ſum paid for agiſtment ſhall be according to the uſage of the 


place. | 
Sometimes the tenth part of the yearly value of the land. Hard. 


35. 184. i 
Many times the twentieth part. 
Or, the tenth part of the ſum received for the agiſtment. Cal. 
Ju. Eccl. 707. | 
 [Unprofitable cattle ſhall pay in proportion to the number of cat. 
tle, and value of the ground. Smith v. Johnſon, 1713, in Sc. Bunb. 1.) 
But no tithes are payable for the agiſtment, or herbage of cattle, 
which are profitable to the parſon ; as, for ſheep for ſale ; for the 


pay tithes of their wool. 1 Rol. 647. J. 20. 25 
[If ſheep are depaſtured in the pariſh three or four months — 
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they have been ſhorn, and then removed into another pariſh, and 
horn there; tithe of herbage ſhall not be paid for them. H. 1731, 
_ . ſteers, horſes, &c. uſed for the plough in the ſame 
pariſh, for the parſon has the profit of their labour in his tithes of the 
corn. R. Hard 184. 1 Rol. 646. 1.30. 45. Win. 33. 2 1nft. G51. 
Vide Cro. Car. 237. 0 ; 

Vetches and clover cut, and given e to cattle uſed in huſ- 
bandry, pay no tithes. Semb. Hayes v. owſe, H. 1729, Bunb. 279.] 

Nor, for cows, ſheep, Cc. uſed for the pail in the ſame pariſh : 
for the parſon has tithes of their milk, &c. R. Hard. 184. 1 Rol. 
646. J. 30. Vide Cro. Car. 237. 


Nor, for cattle fatted for the victuals of the family of the owner in 


the ſame pariſh. 1 Rol. 647. I. 10. R. Cro. Car. 237. 


Nor, for horſes for the riding of the pariſhioner himſelf. R. 1 Bul. 


171. Adm. Poph. 126. 1 | 

So, no tithes are due for agiſtment of beafts fere nature ; as, deer, 
conies, &c. without ſpecial cuſtom. Vide pot. (H 14. 16.) 

Nor, for the ſkins of the cattle. 1 Ro/. 646. J. 7. | 

Nor, for young cattle reared for the plough, or for the pail. 2 Rol. 

646. J. 25. 40. Mo. 910. 2 In}l. 651. 

So, no tithes are due for agiſtment when tithes are paid for hay of 

the ſame land in the ſame year. R. Tel. 86. * | 


(H 6.) The young of cattle.) So, of common right, tithes are pay- 


able of the young of animals. 

As, of colts, kids 

Of calves, lambs, pigs, &c. | | 

The manner of payment by the common law is generally conform- 
able to the canon. Semb. Cro. Car. 403. | 

By a provincial canon anno 1305, pro ſex agnis & infra, ſex oboli dentur 
pro decimd ; ſi ſeptem ſiut agni, ſeptimus detur pro decima rectori, qui tres 
obolor ſolvat parochiano. Si rector octauum recipit, det denarium ; fe 
nonum, det obolum, aut expefet ad alium annum, fe maluerit ; & tunc ha- 
beat ſecundum aut tertium agnum de agnis ſecundi anni. Vide Cod. Ju. 


Eccl. 692. But this part which allows the waiting for his tithes to 


another year, is not agreeable to the common law, which requires an 

annual payment of tithes, 
By another canon, incerti temporis, agni, vituli, pulli, equini, & alii 

fetus decimales, decimentur habitatione ad loca ubi nutriuntur &. oriuntur. 


[ lithe of lambs is not diviſible, but muſt be paid where they 


fall.] | 


[If ſheep are kept in A. all the year till Chrifmas, when they are 
ready to lamb, and then carried to defendant's own land in B. where 


there is a ſmall modus for lambs, and there kept till Lady- day for con- 


venience of forage, and then brought back to A.; this is not ſafficiene 
evidence of fraud. Boys v. Ellis, M. 1723, Bunb. 139.] — 
[N. B. Two barons thought at firſt that iſſue ſhould be directed, 
to try fraud or not fraud.) NN | | 
And the ſame manner uſually prevails for tithes of calves, kids, 
Pigs, Sc. which the canon ſupra preſcribes for lambs. 
If the number be leſs than the canon mentions, the tenth part of 
the value is uſually paid, unleſs where cuſtom otherwiſe determines. 
(The tithe of an odd number ſhall be paid according to the value, 
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and not carried over to next year. Egerion v. Still, T. 172 5, Bunk, 

. D 

The time of payment is when the young is weaned, and can live 

without the dam; unlefs where cuſtom preſeribes a certain time or ave, 
[The general rule of tithing lambs is when they are capable of 

living without the dam. QReignelds v. Vincent, T. 1720, Bunb. 1 33. 
But, by cuſtom, a man may be exempted for the young of cattle 

nurſed for the pail or plough. R. Cro. El. 702. Mo. 910. | 
Payment of tithes for the young of animals ought to be by each 

owner ſcverally. * : 

Tho' the ſheep of ſeveral are depaſtured together in one flock. 


(H 7.) Weoel.] So, tithes ought to be paid of the annual product 
of animals; as, of wool, milk, cheeſe, &c. | 
And it ſhall be of the wool, tlio' the ſheep die of the rot, or other 
diſeaſe. 8 | 

Tho' the owner kills or ſells his ſtieep. Vide 1 Rol. 646. J. 8. 

Payment of tithes of wool ſhall be where the ſheep are fhorn, gene- 
rally, and at the time of the ſhearing. 

But a cuſtom to pay at Lamas is good. Mo. 910. Cro. El. vr 

But by canon 1305; /f oves alibi eftate & alibi in hieme nutriuuur, 
dividenda jt decima. Vide Cod. Fu. Accel. 692. | 

And decima lane ſhall be paid, as weil as de agnis, ubi ſunt ſex vel 
ſeptem agni, &c. | | 
_ [Tithe ſhall be paid of the wool of lambs, tho' the lambs tithed two 
months before. Batter v. Sweet, in Sc. M. 1731, Bunb. 90. 

So, if ſheep be ſold a little time before ſhearing, into another 
parith ; each parſon ſhall have his proportion of the tithes. Per Ii. 
liams, Lane, 16. 8 

So, if wool be taken from ſheep killed, tithes ſliall be paid fer it, 
I Rol. 646. J. 7. | | 

So, if cut from the necks to prevent flies, Oc. without more. F. 
3 Bul. 242. 

But no tithes ſhall be paid ſor wool to the parſon of a pariſh, where 
the ſheep were not 30 days. | 

So, where tithes are paid of the fleece, nothing ſhall be paid for 
the locks and belts. Yide 1 Rol. 646. I. 5. | | 

Nor, for wool ſhorn from the neck about Mich. to prevent the 
ſheep being caught in the briars. 2 Rel. 645. J. 45. 50. 
Nor, for the birling of ſheep, without fraud. 1 Rel. 645. J. 50. 


(H 8.) Milk.) By the canon 1305, de lafte decima folvetur in caſe; 
tempore ſuo, & in latte in autumno & hieme ; nift parochiam velint 1c 
demptioneni facere ad valorem decimæ. Cod. Jur. Eccl. 602. 

But by cuſtom, ſometimes it ſhall be paid in ſpecte, throughout the 


whole year. | | 
Sometimes cheeſe only ſhall be paid in lieu of tithes of milk. Adm 


Godb. 329. X. Cro. £1. Go. Mo. gog. 
So, a cuſtom to pay the tenth cheeſe made between the 1ſt of = 

and 1ſt of /uguft, in lieu of all tithe of milk, is good. R. Cro. H. 

609. Moe. gog. 5 | 
Or, to deliver the tenth quart of milk at the parſon's houſe. Per 


Poph. Cre. El. Go g. | Y 
if no cuſtom interferes, the milk ſhall be paid to the pation 1 


: 
kind, Adm. 2 Prevent. 31. 


N 


1C 
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And it is ſufficient to deliver it where the tithe ariſes, without 


carrying it to the church, or the parſon's houſe. Cont. Ray. 278. 
Carth. 462. Cont. where paid in cheeſe. Semb. Ley. 70. (Vide Pal. 

41. 381. 2 Kol. 328.) - Per Raymond, it ſhall be delivered at the 
par ſon's houſe ; per three other Barons, at the church porch and fo des 


creed. Ray. 27 8. 


So, by a canon, incerti temporit, decima lactis & caſei de vaccis & capris 


ubi cuban & paſcunt ſolvatur. Vide Cod. Fur. Eccl. 693. 


$i cubant in und parochid, & paſcunt in alid, inter refores diuidatur. 


Vide Cad. Fur. Eecl. 693. | 
zut where milk is paid in kind, there {hall be no tithe of the 
che t ſe. : | 
Or, for the time that tithes are paid of the cheeſe, there ſhall be 


none of the milk. Vide 1 Rol. 65 1. I. 20. Cro. El. 609. 


Milk, where cuſtom does not alter it, ſhall be paid at every tenth 
meal; not the tenth part of every meal. R. Ray. 277. . 

"[ithe milk ought to be paid by every tenth meal. Bate v. Spract- 
ing; H. 1717, Bunb. 20.] „ | 

[ the parithioner is, de jure, obliged to pay every tenth meal; to 
milk the cows at the uſual place of milking into his own pails. The 
parſon is obliged to fetch it away from the milking-place in his'own 
pails, at a reaſonable time; and if he does not before the next milk- 


ing time, the pariſhioner may pour the milk on the ground. Dodſon 


v. Oliver, in Sc. P. 1721, Bunb. 73.1 | 8 
But a cuſtom to pay the tenth meal for ſuch a time, in lieu of all 

tithe of milk, is not good. Cro. El. G9. ; 
Or, a meal of the ninth day at evening, and the tenth day in th 

morning, till an ewe has a lamb that bleats. R. Sal. 656. Carth. 461. 


(H 9.) The young of foruls.) So, tithes ought to be paid of the 
young, or of the eggs of all tame and domeſtic fowls : as, of geeſe, 
ducks, ſwans, turkeys, hens, He.; cont. of turkeys. Mo. 59g. But 
ace, as to turkeys, per Barons, M. 5 G. 2. | | 


So, of young pigeons in dove-cotes or holes, which are for ſale. 


R. 1 Rol. 635. J. 42. 644. J. 50. | 
So, of honey and wax of bees in the hive. R. 1 Rol. 635. J. 40. 
Cr, Car. 559. Fon. 447. Semb. ſo by cuſtom. F. N. B. 51, G. 
Cd. Jur. LAcel. 707. | | 

Ot geeſe, ducks, ſwans, the tithes are uſually paid in the young, if 
cuſtom does not otherwiſe determine. PAP 

Of turkeys and hens, in the eggs. 

But no tithes are paid of the young where the eggs are paid; nor 
e contra, 1 Rol. 642. J. 7. | 

So, no tithes are paid of animals, or fowls, which are ere nature, 
without a ſpecial cuſtom. Vide pot. (H 14. 16.) 

Nor, of the young or eggs of pheaſants or other fowls, which are 
kept near the houſe by the clipping of their wings: for they are not 
reclaimed. X. 1 Rol. 636. I. 10. Mo. 599. | | | 

Nor, of pigeons in a dove-cote, uſed for the family, without a 
cultom. R. 1 Rol. 642. J. 43. 644. J. 45. 52. 

Nor, of bees, where a cuſtom is alleged, that by tithes of the wax 
and honey, and the charge of hives, and maintaining them in winter, 


be 9 to be diſcharged. Cro. Car. 403, 4. 1 Rel. 65 l. 1, 5. 
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So, by ſome, without ſuch allegation : for they are fer nature. 
1 Rol. 651.1. 5. | 


(H 10.) Fruits, ſeeds, roots, & c. When they ſhall be paid, and Lou. 
So, of common right, tithes are payable of all fruits and plants which 
renew yearly : as, of apples, pears, plumbs, and other fruits in 
orchards, or gardens. Vide 2 Int. 652. e 

By the canon Rob. Winchelſey 13055, decime ſolvantur de fructibus ar. 
borum, ſeminibus omnibus, & herbis hortorum, niſi parochiani competentem 
redemptionem fecerint pro talibus decimis. Vide Cod. Fur. Eccl. 692, 

So, of crabs, maſt, Cc. | i 

[Of black cherries, tho” they grow wild in hedges and waſte places, 
and ſerve for fencing the ground. Chapman v. Barlow, M. I724, 
Bunb. 183.] 

So, of all ſeeds of hemp, flax, herbs, c. if tithes were not paid of 
the hemp, flax, &c. itſelf. 

So, of acorns if they are gathered and ſold. Het. 27. Cad. Ju. Eccl. 
ſays, of acorns, generally, 706. So, 11 Co. 49. a. | 

So, of all roots; as, turnips, carrots, parſuips, &c. 

So, for peaſe, beans, Cc. for ſale, or the feeding of hogs. 1 Re. 
647. I. 15. | ; 

So, of all herbs. 

And tithes of fruits, roots, and herbs, ought to be paid when they 
are gathered ; or ſome rate for them. | 

| Tho' the owner permits another to gather them. Cad. Ju. Eccl. 
707. 
[Of turnips, tho' ſown after the corn is cleared, and fed with ſheep 
and barren cattle, and plaintiff has received tithe of lambs and woo! 
before. Swinfen v. Digby, H. 1731, Bunb. 314.) 
[By fat. 31 C. 2. c. 12. tithe of madder is ſettled at 5 5. per acre.] 


(H 11.) When not.) But tithes ſhall not be paid of ſeed, when it 
was paid of the herbs or plants themſelves ; nor & contra. 

Nor, for acorns which fall from the oak, and are gathered and 
eaten by hogs. Hel. 27. 

So, tithe ſhall not be paid for fruit ſtolen ; for it is not due till it 
be gathered by the owner, or with his conſent. Cod. Fur. Eccl. 707. 


(H 12.) Mis.) So, for a mill, antient or new, ſome tithes arc 
due. 2 Inſt. 621. | | 

And by Art. Cleri. 9 Ed. 2. 5. where a prohibition for tithes of 3 
new mill was prayed to be allowed, it was denied; and decreed, that 
fuch prohibition never ſhould be granted. | 

And this act extends to all mills, public or private, as a fulling, 
paper, iron mill, Sc. as well as a corn-mill. 2 Inft. 621. 

By the Canon Rob. Winchelſey, arch. Cant. an. 1305, de provent1bu! 
molendorum decime fideliter & integre folvantur, viz. decime granoru 
molitorum ad molendinarium pertinentium, tanguam fructuum prædialium, 
expenſis non deductit. Lind. 195. Vide Cod. Fur. Eccl. 692, 3. 

| So, where by uſage the tenth toll-diſh has been paid, it ſhall be 
good, tho? it be a predial tithe, and not a perſonal. 2 Int. 621. 
An ancient corn-mill ought to pay the tenth toll-diſh, which being 


a tenth part of the thing itſelf, is a predial tithe, and duc of _ 
| | right. 
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right. Per Price B. and Montague B. Contra, per Bury C. B. and 
Page B. It is a perſonal tithe, and not due of common right; and 
(chin) not having paid, is now exempt by f. 2 & 3 Ed. 6. Dodſon v. 
Oliver, in Sc. P. 1721, Bunb. 73. 


And the tenth toll-diſh ſeems the proper payment of tithes of : 


corn-mill. Cont. 2 Inſt. 621. Acc. 1 Rol. 656. J. 35. 2 Rol. 84. 
Per Holt, Sho. 281. LY | 

So, by preſcription, a medus may be paid for an antient mill. Sho. 
281. 4 Mod. 45. | | | 

But tithes for a fulling, paper, iron mill, c. are properly a per- 
ſonal tithe : for no tithes in kind are due. 2 Inf. 621. 1 Rol. 641. 
I. 15. 656. J. 34. 1 Rol. 405. Semb. 2 Rol. 84. 2 Cro. 523. Cont. 
S-mb. 1 Rol. 641. J. 20. Vide ante, (F 3.) | 

So, for a copper-mill. Lit. 314. | 

So, for a tin-mill, lead-mill, Sc. 2 Rol. 84. 

So, for a glaſs-houſe, &c. Lit. 314. LE 0 

And if but a perſonal tithe, then where no tithes are uſed to be 
paid, none are due. V ide ft, 2 & 3 Ed. 6. 13. 2 Rol. 84. 1 Kol. 405. 
3 Bul. 212. | 4 

So, an antient griſt-mill may be diſcharged from payment of tithes 
by preſcription. | | 

So, if a mill is erected de novo upon land diſcharged of tithes by 


payment of a modus; the mill ſhall not pay tithes, but the antient 
modus. R. 1 Rol. 651. I. 30. 2 Inft. 490. | 


So, if a modus be for two mills, and the water- courſe being diverted 


by the act of God, one mill is removed to the water-courſe; no tithes, 


but the antient modus, ſhall be paid. R. 1 Rol. 65 2. J. 10. 


Yet if a mill be erected de novo upon land diſcharged by the /. 


31 H. 3. 13. it ſhall pay tithes. R. 2 Cro. 429. 

So ,if a modus be for a houſe and mill, and another mill is newly 
erected within the houſe ; it ſhall pay tithes : for it is not merely a 
predial, but in part a perſonal tithe. Semb. 1 Rol. 65 2. I. 28. 


So, if a modus be for two mills, and the ſtream is diverted by the 


act of the party, and one mill is removed to it ; it ſhall pay tithe. R. 


1 Rol. 652. J. 20. 


So, if tithe is payable at the mill, it ſhall not be paid for corn, for 
which tithe was paid the ſame year to the ſame parſon. 2 Int. 652. 
[If there is an ancient mill under a building, worked with one 
wheel, and the owner under the ſame roof erects tao new wheels, 
and two new pair of ſtones, they are to all intents two mills, and 
cannot be recovered by the ſame modus. Talbot v. May, M. 1743, 
3 Athyns, 17. | 
[If there are two ancient mills in one pariſh paying tithes, and the 
owner of a fulling-mill covered with a modus turns it into a corn-mill, 
it ſhall pay tithe. Bid.) 
[Where two pair of ſtones are erected inſtead of one, a modus is 
deſtroyed, becauſe the miller can grind double quantity. 157d.) 

f there were two fulling-mills and a corn-mill under the ſame 
roof, and the fulling-mills are turned into corn-mills, it is the ſame as 
if two new mills were erected. 1bid.] | 

 (Fulling-mills only pay perſonal tithes. Bid. 
(Corn-mills pay the tenth diſh. Bid. 


K k 2 (H 13.) 
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(H 13.) Tithes for hemp, flax, &c. aſcertained.) So, by Pt. 3 Jp, 
M. 3. revived by 11 & 12 W. 3. 16. and continued for ſeven gear; 
every acre of land not diſcharged by modus, and ſown with hemp 5 
flax, ſhall pay 5. and no more for tithes, and ſo proportionably, #5; 
e—Continued by other acts, and made perpetual by 1 Geo. ft. 2. c. 26. 


(H 14.) Of what Things Tithes are not payable, of Common Right, 


But no tithes are payable, of common right, for a houſe of habita. 
tion : for tithes are paid for things annually renewing by the a& of 
God. 11 Co. 16. a. 1 Rel. 636. J. 40. Heb. 11. Vide Cro, E.. 276, 
p Nor, for rent reſerved upon a houſe or land. 11 Co. 16. 4. 1 Ry 

6. J. 43. | | 

a6} 10 profit made by ſale of a houſe. R. 1 Rol. 656. 1. 5. 

So, of common right, tithes are not payable for things parcel of the 
freehold : as, for quarries of ſtone, Sc. 1 Rol. 637. I. 5. R. Cr. 
El. 277. Mo. 908. 2 Infl. 651. Seld. 3 vol. 1201. 2 Leo. 79. 

Or, for coals. 1 Rol. 637. I. 7. 2 Leo. 79. 2 Inf. 651. 

Or, tin. 1 Rel. 637.1. 12. 2 Inf. 651. 

Or, for lime, or chalk. R. 1 Rol. 637. I. 17. Het. 14. 2 120. 
65 1. + © | 
"Or; for lead, copper, or other ore. 2 Ver. 46. Het. 14. 2 Infl, 651. 

Or, for gravel, or clay. 

Or, for brick, or tile, Wc. R. 2 Mod. 77. 2 Infl. 651. 

Or, for turf uſed for fire. R. 1 Rol. 637. I. 10. 2 Infl. 651, 

Or, for flags, marl, chalk. 2 Ji. 651. 

So, no tithes are due, of common right, of things which are fere 
nature : as, of deer in a park. 2 Rol. 458. 2 Infl. 65 1. 

Nor, of conies. R. 1 Rol. 635. J. 45. Per two J. Lit. 13. Hard 
188. Semb. 2 Rel. 458. | 

Nor, ſor fiſh taken in the high ſea: for there is only a perſonal 
tithe due, deductis expen/is., R. 1 Rol. 636. J. 20. Cro. Car. 264. 
Vide peſt. (H 16.) 

Nor, for fiſh taken in a common river. R. 1 Rol. 636. J. 5. 25. 
Cro. Car. 339. R. Het. 13. | 8 

Nor, for doves or pigeons. 2 Mod. 77. Per cur. cont. 2 Rol. 2. 
1 Rol. 635. 1. 42. ; but this ſeems intended by cuſtom, for they are not. 
due of common right, where conſumed in the houſe of the owner. 
Per cur. 1 Rol. 642. I. 43. 644. J. 45. R. Lit. 311. Het. 27. 147. 

Tho? the owner has no dove-cote, but pigeon-holes faſtened to his 
houſe. 1 Rel. 644. J. 5 2. | 

Yet if the owner ſells his young pigeons, tithes are due. 1 Rs. 
644. J. 50. Per Hendon, Lit. 311. Het. 141. Vide ante, (H 9.) 

So, tithes are not paid of dogs, cats, &c. 12 H. 8. 4. 6. 
[Of headlands only large enough to turn the plough upon. Chop 


man v. Barlow, M. 1724, Bunb. 183.) 


(H x5.) What are exempted for ſeven Years. 


So, by /. 2 & 3 Ed. 6. 13. all barren heath or waſte ground (not 
otherwiſe diſcharged) which paid no tithe by reafon of its barrenneis, 
if improved, ſhall pay tithes after ſeven years after its improvement- 
And therefote, ſuch barren and ſteril lands are exempted from tithes 


for ſeven years. 2 Inſt, 655, 656. | K 
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So, by the ſame flat. if they paid any tithes, till ſeven years after 
improvement they ſhall pay no other tithe than before. 
And if it be barren as to tillage, and be afterwards improved for 
tillage, it ſhall be exempted for ſeven years; tho” it paid tithes of 
lambs and wool before. 2 1. 655, 656, Cont. Het. 147. 
So, heath, or land which only produces a flower in autumn upon 
which the cattle and ſheep brouſe, or flags, or turf for fuel. 2 1. 656. 
But the lands excuſed are ſuch as are barren in their nature, and 
not by bad huſbandry. R. Mo. gog. Cro. El. 475. Vide 2 Infi. 656. 
And therefore, fenny land ſhall not be exculcd, tho' it be drained. 
Mo. 430. 3 Bul. 166. | 
[If land, after being grubbed up, will produce nothing without 
being dunged or chalked, it is within the ſtatute ; if it will produce 
one crop with only ploughing, it is not. Stockwell v. Terry, T. 1748, 


1790, 115] 


[Nor, wood-lands grubbed, and afterwards ſown with corn, or 
grals. Bend. 80. 2 Inſt. 656. Beardmore v. Gilbert, H. 1723, Bunb. 
159-] | | 

"Nor, land overgrown with thorns and buſhes, tho! it be cleared by 


induſtry. N. Cro. El. 475. 2 Inft. 656. 


Nor, a falt-marſh; tho' by a great charge, encloſed or recovered 
from the ſea. R. 3 Bul. 166. | 

Nor, a marſh ſurrounded, for want of cleanſing the ſewers or 
ditches, or by accident, or inundation, when afterwards recovered. 


2 Inſt. 656. | | 


So, lands, encloſed with hedge and ditch, are not exempted, as 
waſte, or heath, Bend, 80. 


(H 16.) Of what Things Tithes are due by Cuſtom. 


Yet, by cuſtom or preſcription, tithes may be due for rent of houſes 
in an antient city or borough. R. 11 Co. 16. 4. Qu. 1 Rol. 642. J. 
30. Adm. by a proviſe in the „. 2 & 3 Ed. 6. 13. S. 12. 

But this does not extend to a houſe newly erected. 1 Rol. 62. J. 35. 

[Houſes in 87. Saviour's Southwark. Pocock v. Titmarſh, H. 1721, 
Bunb. 102. ] | | 5 

So, by cuſtom, tithes may be due for things which are parcel of the 
freehold; as, for a lime-kiln. 1 Rel. 642. J. 50, Het. 14. 

For ſalt. 1 Rol. 642. J. 52. 

For iron-ore, or lead-ore. Het. 13, 14. | 
So, by cuſtom, they may be due for things fere nature : as, for 
fiſh taken in a river, or the ſea. Semb. 1 Rol. 636. JI. 20. R. Cre. 
Car, 264. Cro. Car. 339. Adm. by the fl. 2 & 3 Ed. 6.13 S. 11. 
Pal. 527. Het. 13. 

[Of fiſh taken in the adjoining ſeas by occupiers of fiſhing net or 
craft kept in the pariſh, by parithioners or others. Guavas v. Kelynac, 
M. 1728. On trial at bar; and affirmed, on appeal to the Lords. 
Bunb. 256.] | 

[A double tithe may be payable (as of fiſh); one may be due by 
cuſtom, and another of common right. Earl of Scarborough v. Hunter, 


an Sc. P. 1719, Bunb. 43.1 


For conies, 1 Rol. 635. J. go. Lit. 13. Hard. 188. 1 Vent. 5. 
Het. 13. | 
| E So, 
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So, for doves or pigeons. 1 Rol. 642. J. 43. 644. J. 34. 1 Vent. 3 

And where tithes are not due by the common law, but on] dy 
preſcription, the pariſhioner may preſcribe to pay the twentieth fiſh, 
c. or other ſhare in lieu of the tithe. 1 Lev. 179, | 

So, for great trees. 1 Rol. 642. J. 38. | 

Or, for wood cut to be conſumed in the houſe of the owner. 
$a. 643-4.46- | | | 

So, a man may preſcribe for tithes of ſome things for which no 
tithes are due of common right: as, by the cuſtom in Wales, for 
tithes of goods given in marriage; but this is now taken away by the 


ft. 20 3 Ed. 6. 13. 2 Inft. 664. 


(I) The Manner of Payment. 
(I 1.) They ought to be ſevered from the Nine Parts. 


H OW tithes of corn, hay, and wood, ſhall be paid, vide ante, 
(H 1, 2, 3, 4. 10. 12, 13.) | 

[The tithe muſt be ſet out before the farmer remove his nine parts; 
therefore he may not throw nine ſheaves into the cart, and leave the 
tenth for the tithe, Boughton, Rector of Barrow in Suffolk, v. Wright, 
H. 1724, Bunb. 186. N. B. This is called tithing by the fork in 
that neighbourhood, and is a very fraudulent method of tithing, be- 
ing in effect tithing ab/que viſu & taftu.] | 

How agiſtment, or increaſe of cattle and poultry, vide ante, (Hs, 

6, 7, 8, 9.) | 
[Tithes of hops are not to be paid till after they are picked, and 
before they are dried, every tenth meaſure. Chitty v. Reeve, in Sc. 
T. 3 Jac. 11. Bliſs v. Chandler, in Sc. M. 1720, Bunb. 20. 

[The manner of tithing hops was finally ſettled by decree in Scac. 
confirmed on appeal to the lords in Walton v. Tyers, anno G. 2. quad 
vide. 5 Bro. P. C. 99. Knight v. Halſey, B. R. H. 37 Ge. 3. 
7 T. R. 86. 

[A 2 to ſet out the tithe of hops by the tenth hill, where the 
rows are unequal, leaving the binds uncut and the poles ſtanding, 
cannot be ſupported. id.] 

By the /. 2 & 3 Ed. 6. 13. every ſubject ſhall juſtly, without guile, 
ſet out, divide, and pay all manner of predial tithes, in ſuch manner 
as hath been of right uſed for 40 years paſt. | | 

And therefore, if he does not ſever the tenth from the nine parts, 
It is within the ſtatute. | 

Or, if he ſevers, and afterwards carries the tithes ſevered ; for 
this is a fraudulent ſeverance. 2 1nft. 649 

Or, grants the tithes, before ſeverance, to A., and immediately 
after ſeverance 4. carries them away. 2 Inf. 649. 

So, by f. 2 & 3 Ed. 6. 13. at the tithing of predial tithes, it ſhall 
be lawful for any to whom tithes are due, or his ſervant, to ſee his 
tithes truly ſet forth, and ſcvered from the nine parts, and the ſame 
to take and carry away. 7 

And therefore, a cuſtom that tithes ſhall be ſet out ab/que viſu & 
ractu of the parſon, is not good. 2 Vent. 49. R. Hab. 107. 


(12. 


- 


(I 2.) But there needs no Notice of the Severance. 


But notice need not be given when tithes are ſet out, tho” it is re- 
quired by the eccleſiaſtical law, R. 2 Vent. 48. Acc. Carth. 143. 


Per Hutton, Noy, 19. 


So, if there be two 1mpropriators, he need not divide his tithes 


into moieties when they are ſevered. Latch, 2.4. 228, 
Yet before an action on the caſe is brought for not carrying away 
his tithes, notice of the ſeverance ſhall be given. Vide pgft. (L 3.) 
[Notice of ſeverance is not by common. law neceſſary even to ſup- 
rt action on the caſe for not fetching them away in time; but a 
cuſtom to give notice is good, and flight evidence will ſupport ſuch 
cuſtom. Butter v. Heathby, P. 6 G. 3. 3 B. N. 1891.] 


(K) Tithes belong to the Succeſſor from the Death, 
Fc. of the laſt Incumbent, | 


BY the ff. 28 H. 8. 11. the tithes, fruits, oblations, &:. rents, and 
all profits belonging to any archdeaconry, parſonage, c. or other 
ſpiritual promotion, &. ariſing during vacation, ſhall belong to the 
perſon next preſented, promoted, inſtituted, Sc. | 


And if any ordinary, or any other, take them and refuſe to render 


them to the next incumbent, or hinder his taking, c. he ſhall for- 
ſeit treble the value, c.; a moiety to the king, a moiety to the next 
incumbent, ſave the charge of the cure and collecting the tithes, Ec. 
And therefore, the tithes belong to the ſucceſſor from the death 
of the former incumbent z tho? another officiates for 10 years before 
the ſucceſſor be inſtituted and inducted. R. Hard. 329. 

But by the /. 28 H. 8. 11. the executor of the former incumbent 
ſhall have the corn of the glebe ſown by his teſtator. | 

If the teſtator makes a leaſe, rendring rent payable at Lady-day 
and Michaelmas, and dies after all the profits of the year received, 
but before Michaelmas, the next incumbent ſhall not have a bill for 
the rent due at Micbaelmat, without making the executor a party. 
2 Ver. 136. 204. 
[([ 8equeſtrator alone cannot ſue for tithes, Berwick v. Swanton, T. 
1692, Bunb. 192.] eg 

If the incumbent ſue the ſequeſtrator, the biſhop muſt be made a 
party. Jones v. Barret, H. 1724, Bunb. 192.] | 


(L 1.) When Tithes ſhall not be paid. 


BUT by /. 2 & 3 Ed. 6. 13. no perſon ſhall be ſued for, or pay 

any tithes for any lands, Oc. which by the laws and ſtatutes of 
this realm, or by privilege or preſcription are not chargeable, or are 
diſcharged by real compoſition. Vide ante, (E 1, c.) | 


(L 2,) A Parſon ſhall not have Tithes during a Leaſe, or Compo- 
ſition for them, 


If a parſon leaſes his tithes to another, he cannot afterwards de- 
mand tithes of his pariſhioner during the leaſe, Fide ante, (E 21.) 
| K 


k 4 | So, 
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So, if he leaſes or makes a compoſition or agreement with any pa. 
riſhioner for his own tithes. R. 1 Lev. 24. | 

Tho it be an agreement by pare! for the life of the pariſhioner, if 
the plaintiff ſo long continues parſon. X. per tot. cur. 1 Lev, 24. 

But an agreement by a parſon with a pariſhioner, to take a com. 
poſition of ſo much as long as he continues parſon, binds only at 
will, if it be by parol. R. Hard. 203. __” 

90, a leaſe of tithes above a year ſhall not be good by parol. Gaal. 
354. Ov. 103. | | | 

Nor, any leaſe to a ſtranger, tho' it be but for a year, R. Cagi. 
374. Latch, 176. | 

[A compoſition, by way of retainer, by parol, is good only for 
one year; a leaſe of tithes by parol, even for one year, is void. Had. 
dington v. Bridgeman, 1715, in Sc. Bunb. 2.] 

So, a covenant by a parſon, that his pariſhioner ball not pay 


tithes, and by the pariſhioner, to pay ſo much for a year, ſhall be ub 


diſcharge of a ſuit for tithes: for it reſts in covenant. Pa. 140. 
2 Lev. 73. 8 
Let ſuch a compoſition by pars! excuſes the pariſhioner from da- 
mages upon the ff. 2 Ed. 6. 13. ſo long as the pariſhioner has no no- 
tice that the parſon will determine it. R. Hard. 203. | 

So, if the parſon ſues in the eccleſiaſtical court after ſuch a compo. 
ſition, a prohibition goes. Godb. 333. | 

So, if a compoſition for ſo much per annum be made guamdiu pla- 
cuerit, the parſon cannot determine his compoſition after the cotu 
ſown. Per Hale, Sal. 414. Hard. 203. DEN us 

[It is time enough to give notice, to determine a compoſition be- 
fore reaping the corn, or picking the hops, but not after. Per Pric: 
B. Bund. 15. Sed gu. 

Neither ſhall he avoid it for the time paſſed, by notice to detcr- 
mine it after the day of payment incurred. Hard. 203. | 

[A compoſition cannot be determined as to part, and continued az 


to the reſt. Reynel v. Rogers, T. 1717, in Sc. Bunk. 15.) 


(L 3.) He ought to take them away within a reaſonable Time. 


When the tithes are ſevered from the nine parts, the parſon ought 
to watch them till he carries them away, not the owner of the land, 
Sc. Noy, 31. | n 

If the parſon does not take away his tithes within a reaſonable 
time, but ſuffers them after ſeverance to continue upon the land to 
the damage of the pariſhioner, an action upon the caſe lies by him 
againſt the parſon. Pal. 341. 381. Noy, 31. | 

So, if the parſon will not take his tithe-cheeſe after notice to take 
it. Semb. God. 330. 332. K. per three F. Pal. 341. 38 1. Noy, 31: 

So, a pariſhioner may diſtrain tithes as damage-feaſant, which con- 
tinue upon his land for an unreaſonable time, to his damage. Serv. 
3 Bul. 336. | 3 | 
But before an action upon the caſe againſt the parſon, notice of the 
ſeverance ought to be given to him. (Vide 2 Vent. 48. & 1 Kal. 643: 
J. 38. Qu. if not Semb. cont.) | TOR 

So, the pariſhioner ought to ſhew how long the tithes continued 
upon his land after notice. | f 90 


bl 
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go, a tender of the tithe- cheeſe ought to be made, before an action 
is maintainable for not taking it. R. per tus 5. Pal. 382. 


So, if the owner takes tithes ſevered damage: feaſant, he ought to 
ſkew chat the tithes continued a long time upon the land, R. 3 Bul. 


6. © 
Though the proprietor of tithes does not remove them in a con- 


venient time, the owner of the land cannot put in his cattle and de- 


paſture them. Shapcoit v. Mugfor'd, C. P. E. 8 9 Mg. 174. 
Roym. 187. Williams v. Ladner, B. R. M. 39 Geo. 3, 8 T, K. 72. 


(M) Remedy for Tithes. 
(M 1.) In the Eccleſiaſtical Court. 


SS, 3 LME D for tithes lies in the ſpiritual, or 
MI.) By fpolintion.] R temporal court. The remedy in the ſpi- 
ritual court is either for the right, or the detaining of tithes. 


In all caſes, where the right of preſentation does not come in que- 


ſtion, a ſpoliation may be ſued in the ſpiritual court for the church 
itſelf, or for the profits of the church, by one incumbent againſt an- 
other. F. N. B. 37. 51. 

As, if an incumbent be created biſhop and holds his church in 
cammendam, and another be intiituted and inducted; ſpoliation lies 


by the one againſt the other, for the tithes and profits of the church. 


F.N. B. 36. H. 


So, if the incumbent accepts a plurality, and ancther is afterwards 


inſtituted and inducted. F. N. B. 36. H. | 

So, if a biſhop collates to a prebend, and dies, and the prebendary 
is inducted, and then the king collates another, who is inducted ; 
ſpoliation lies by one againſt the other: for the right of patronage is 
not in debate, the king's clerk not having title till the other be re- 
moved by guare impedit. F. N. B. 36. K. : 

So, if a clerk has a church by proviſion contrery to the ft. 25 Ed. 3. 
upon which the king preſents one who takes the profits before in- 


duction ; for the king's preſentee, not being inducted, is a treſpaſſer. 
J. N. B. 37. C. | | 


So, if one clerk claims the tithes as parſon, the other as vicar to 


the ſame church, ſpoliation lies. | 

If one claims as parſon, the other a portion of tithes of the ſame 
church due to him by preſcription. 1 Lev. 58, 59. 

do, ſpoliation lies by a farmer, c. of a parſon, againſt another 


parſon, or his farmer. 


do, one clerk may have ſpoliation againſt the other, if the tithes 
do not amount to the fourth part of the value of the church, tho' 


7 


claimet hy ſeveral tithes; in which caſe the right of patronage may 


come into debate. F. N. B. 37. E. 
When ſpoliation lies, the ſuit cannot be ſtayed by prohibition, or 
indicavit. Vide Prohibition, (G 5, Oc.) | 

And if treſpaſs, or other action at the common law, be ſued for 
ſvch tithes, the other clerk may plead to the juriſdiction of the court. 


But ſpoliation does not lie by one clerk againſt another, who claims 


a5 incumbent of another church. 


Or, by the preſentation of another patron to the ſame church. 
F. N. B. 36. H. : * So, 
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So, if an abbot claims as an appropriation to his houſe, the other 
by the preſentation of a ſtranger. F. N. B. 37. B. | 
Or, by the preſentation of the leſſee of the ſame abbot. F. N. z 
7.4. | | 
; So, ſpoliation does not lie againſt a clerk, who has not a title by 
the eccleſiaſtical law: as, if he takes the profits of a church without 
preſentation, inſtitution, and induction. F. N. B. 36. H. I. 35. C. P. 
So, it does not lie, where tithes are demanded by a clerk againſt 
another claiming by a ſeveral title, to the value of the fourth part of 
the church, or above. Yide F. N. B. 37. E. | 


(M 2.) By libel. In what caſes a ſuit by libel fhall be in the ſpiritual 
court.) Remedy for ſubſtraction of tithes, in the ſpiritual court, be. 
=_ 88 by act of parliament. 2 It. 489. Jide Probibilin, - 
0 But it was antiently allowed. 2 I. 364. 2 Rol. 217. J. 5. 
Seld. of Tithes, c. 14. | | | 

By the . Circumſpecte agatis, 13 Ed. 1. fi rector petat verſus po- 
rochianos oblationes aut decimas debitas vel conſuetas, wel fi rector agat 
contra rector. de decimis, modo non petatur quarta pars valoris ecclgſa, 
habet judex ecclgſiaſticus cog noſcere. And by art. cieri, ꝙ Ed. 2. I. no 
prohibition ſhall go. 2 1. 487. 519. 

By the ff. 1 R. 2. 13. ſuch who by indictment, impriſonment, &:, 
endeavour to ouſt the juriſdiction of the ſpiritual court in ſuch ſuits, 
Sc. incur the penalty againſt falſe appeals. 

By the /. 27 H. 8. 20. and 32 H. 8. 7. every ſubject, &c. (hall 
pay his tithes according to the eccleſiaſtical laws and cuſtom of the 
pariſh ; and for ſubſtraction, Sc. any perſon eccleſiaſtical, or lay, 
may convent the offender, &c. before the ordinary, &c. and compel 
him to yield his dues. | | | 

By the f. 2 & 3 Ed. 6. 13. if any carry away, &c. his predial 
tithes before they be ſet out, on proof before the ſpiritual judge or 
other judge, Sc. he ſhall pay double the value beſides coſts, to be 
recovered before the eccleſiaſtical judge, according to the eccleſiaſ. 
tical laws. | IE | 

And by the proviſoes in the ,. 32 H. 8. 7. and 2 & 3 Ed. 6. 13. 
if any ſubſtract tithes, &c. he ſhall be ſued in the eccleſiaſtical court 
to the intent the eccleſiaſtical judge may hear and determine the 
ſame : and it ſhall not be lawful for any to ſue, &c, before any other 
judge than the eccleſiaſtical. | 

But by a proviſo the ſtatutes do not extend to theſe citizens of 
Londen. Vide paſt. (M 6, 7.) | | 

And by a proviſo in the ft. 2 & 3 Ed. 6. 13. that act does not ex- 
tend to give juriſdiction to the eccleſiaſtical judge to hold ple 
againſt the effect of V. 2. 5 Art. Cleri. circ. Agatis Silva cædua, the 
treatiſe De Regia Prohibitione, the fl. 1 Ed. 3. 10. or in any matter 
where the king's court ought to have juriſdiction. 

And therefore, in all caſes of ſubſtraction of tithes due, the pto- 
prietor, eccleſiaſtical or lay, may ſue for the ſingle value in the ec- 
clefiaſtical court. 2 Inft. 490. R. 3 Bul. 271. 

f And for the double value, where predial tithes are detained: 
ab. 245. | 

And ſhall recover the tithes themſelves, as well as the double 
value, and his coſts. R. 2 Inf. 612. 615. A ſuit 
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A ſuit may be in the ſpiritual court, tho! the tithes are ſevered and 
afterwards ſubſtracted, &c. by the owner. Cro. El. 843, 4 

Tho! the actor there claims by a leaſe of the tithes by pare}: for 
the defendant ought to ſet forth his tithes. R. 1 Leo. 23. | 

By the . 27 H. 8. 20. every defendant to a ſuit in the eccleſiaſ- 
tical court may have his lawful demand, proſecution, appeal, prohi- 
bition, or other lawful defence, or remedy, according to the eccle- 
Gaſtical laws and ſtatutes of this realm. | EN 


(M 3.) By what means payment ſhall be compelled there.] By the 
Canon Ro. Winchelſey 1305, parochiani moneantur ie, 29, J®, ut decimas. 
fideliter ſolvant ; & fi non emendaverint, 1 ab ingreſſu eccleſie ſuſpen- 
dentur; & fic demum ad ſolvendum per cenſuram ecclefrafticam, ſi neceſſe 
fit, compellantur. Vide Cod. Ju. Eccl. 693. 


(M 4.) When it ſball have the aid of juflices of peace.) By the flat. 
27 H. 8. 20. in caſe the ordinary, &c. for any contempt of the de- 
fendant, &c. make information and requeſt to any of the king's coun- 
cil, or to juſtices of peace where the offender dwells, to aſſiſt the or- 
dinary, Cc. or reform the defendant in any ſuch cauſe, ſuch king's 
council or two juſtices (quorum unus) ſhall attach ſuch defendant, and 
commit him to ward without bail, Sc. till he find ſurety before him, 
or ſome other counſellor, or juſtice, by recognizance, &c. to the L 
king, to give obedience to the proceſs, and decree of ſuch eccleſiaſ- F 
tical court. | x: 

So, by the ff. 32 H. 8. 7. if he refuſe after ſentence, &c. two juſ- ' 
tices (quorum unus) on certificate, or complaint of the eccleſiaſtical 
judge, may attach and commit to the next gaol, till he find ſurety, 

Cc. to perform the ſentence. | | 

And by the f. 2 & 3 Ed. 6. 13. the ecclefiaſtical judge, if he obey 
not the ſentence, &c. and no appeal, or prohibition be pendiſig, may 
excommunicate him; and in caſe he continues ſo 40 days after pub- | 
lication of it in the pariſh-church where he dwells, may ſignify it to I 
the Chancery, and pray proceſs of excommunicato capiendo. 

By the /. 27 H. 8. 20. before ſentence, on certificate of contu- | i 
macy, two juſtices of peace may commit, Cc. But they cannot pro- f 
cced upon the ff. 32 H. 8. or 2 & 3 Ed. 6. till ſentence is paſſed. 1 

And by theſe ſtatutes in all ſuits for tithes, oblations, &'c. due by 
uſage, where only the ſingle value is demanded, the ordinary may 
have the aid of juſtices. of peace. | 
ö The juſtices may take ſurety by recognizance, or obligation to the 

Ng. | : 3 

And upon the „. 32 H. 8. they ought to take two ſureties; but 
upon the /. 27 H. 8. one is ſufficient. | | 

But juſtices of peace cannot commit, c. except where the defend- 
ant is obſtinate. 


Neither can they commit before ſentence, where the ſuit is by a 
lay perſon. | 


1 a commitment be irregularly made, an habeas corpus lies. Cart. 
l. 


There need be no oath to ground the commitment, the certificate 
is ſufficient. Tithes and other rights good, tithes or other, bad. Cer- 
te of the vicar· general need not recite that the biſhop was out of 

| | | | | © "We 
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the dioceſe, nor need the juſtices convene the defendant beſore them 
R. v. Owen, T. 7 G. 3. 4 B. M. 2095.] ; 
Vide Fuſtices of Peace, (B 34.) 


(M 5.) In the Temporal Courts. 


(M 5.) In the hundred or county-court.) Remedy for ſubſtraction of 
tithes in the temporal courts, may be purſued in the hundred, or 
county court, before the mayor of London, in the courts of Veni. 
fer, or a court of equity. i 

Antiently a ſuit for tithes was allowed in the county-court, - $44, 
de Dec. c. 14. 

In the ſheriff's tourn. 2 Inſt. 66 1. 

So, in the hundred court. 


(M 6.) Before the mayor of London. When tithes are paid in Landis. 
By ft. 37 H. 8. 12. ſect. 2. 11. a decree is confirmed by which it 
was directed, that the inhabitants of London and liberties ſhall pay 
| tithes to the parſons, vicars, and curates of the city according to the 
rate of 16 d. ob. for every 10 f. per ann. of all houſes, ſhops, ware- 
houſes, cellars, and ſtables in the city or liberties, and 25. 9d. for 
every 20. rent, Cc. by quarterly payments. Ca. Eg. 192. ll. 


vol. 1202. | 
By / 3, 4. if by fraud leſs rent be reſerved, and a fine, Cc. taken, 


the tenant ſhall pay tithes according to the rent when laſt let, with- 
out fraud ; and if the owner occupy it himſelf, he ſhall pay accord- 
ing to the rent when laſt let. | | | 

By J 6. if a lefſee make an under-leafe o 


cording to his rent. 
By / 13. if he lets it in parcels under 105. per ann. the owner, if 


he dwells in part of it, or elſe the principal leflee, ſhall pay aſter the 
rate the houſe let at; and the tenants of ſuch ſmall parcels ſhall be 
diſcharged, paying 2 d. a-piece for offerings. | | 

So, tithes ſhall be paid for a houſe according to the rent upon the 
former demiſe, tho? no rent be reſerved, nor fine paid. 2 nf}. 660. 

Tho! the rent be reſerved for half a year, and afterwards for an- 
other half year. Fo | 

Tho' the houſe was before diſcharged by the %. 31 H. 8. or other- 
wiſe. R. Cro. El. 276. Mo. 912. | | 

But by the ſame decree, ſ. 14. no tithes ſhall be paid for gardens of 
pleaſure, nor let out to profit. | 

Nor, by / 16. noblemen's or great men's houſes while unlet, if they 
did not formerly pay tithes. | 

Nor, by /. 16. for halls of crafts or companies, not uſing to pa] 


tithes, while unlet. | ; 
Nor, by /. 17. for ſheds, ſtables, cellars, timber-yards, or tenter 


yards, never belonging to a dwelling-houſe, and not uſing to pay tithes. 

And, by the ſame decree, ſ. 18. where leſs than 25s. 9 d. for every 
20 5. hath been accuſtomed, the inhabitants ſhall pay only the rate 
accuſtomed. Tho' the leſſer ſum was paid by uſual agreement, ot 
aſſent, and not by preſcription. R. per three Barons, 12 Ges. 1- 
Eq. 193. | 

57, J 21. if a tenement be let at leſs by reaſon of its ruins the 
tithes ſhall be only at the rate it is let at. And, 


f part, each ſhall pay ac- | 


1 


— 


2 


. 
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And, by / 12. an houſholder paying 10s. per aun. or more, ſhall 


pay nothing for offerings ; but his wife, children, ſervants, &c. ſhall 
2d. yearly. | | | 

755 by confiruQion upon this ſtatute and decree, if the rent be re- 

ſerved which was paid at the time of the decree ; it ſhall not be a 


fraud if the leſſee by covenant be bound to pay more annually as a 


fine. 2 Inſt. 659. : . 5 rages | * ; 
So, tithes ſhall not be paid for an houſe, which never was demiſed, 


but occupied by the owner: for it is caſus omifſus. 2 Liſt. 660. 
| So, an impropriator cannot ſue for tithes upon this decree: for 
he is not- within the ſtatute, which names the parſon, vicar, and 
curate only, Hard. 102. WES 

Nor, a ſequeſtrator by ordinance of parliament. Dub. Hard. 102. 
Cro, Car. 596. | | 


(M 7.) How recovered.) By A. 37 H. 8. 12. , 19. (which con- 
firms the decree for tithes in London) it is enacted, that if variance 
ariſe in the city for non-payment of tithes, or upon the knowledge of 
the rent or tithes, &c. on complaint by the party grieved to the mayor, 
he ſhall by advice of council call the parties, and make a final end, 
with coſts, c. 5 

But by the ſaid f, 37 H. 8. 12. / 20. if the mayor end not the ſuit in 
two months after complaint to him, or if any party is aggrieved by 


him, the chancellor on complaint, ſhall in three months make an 


end, with coſts, Sc. 


And therefore, there can be no ſuit for tithes in London, purſuant | 


to this act, in the eccleſiaſtical court: for another remedy is expreſsly 
appointed. 2 {nf}. 660. | 

And if a ſuit be for tithes purſuant to this decree, in the eceleſiaſti- 
cal court, a prohibition ſhall go. Dub. Cro. Car. 596. Acc. 2 Inſt. 
660. | | 


Yet, there may be a ſuit for tithes in London, by bill in the Exche- | 
ger. Vide poſt. (M 13, &c.) 5 


(M 8.) In the courts of Weſtminfler. By ſcire facias, and mandamut.] 


Remedy for tithes in the courts of Weſſminſter was by ſcire facias, man- 
damus, prohibition, indicavit, right of advowſon, or action. 

By the common law, a commiſſion iſſued out of Chancery to inquire 
by an inqueſt, whether ſuch a ſpiritual perſon had a right to the tithes 
of ſuch land; and if the inquiſition returned that he had, and after- 


wards another religious body, or eccleſiaſtical perſon, took the fame 


tithes after ſeverance, a ſcire facias lay upon this return, to ſhew cauſe 

why he took them; and the defendant pleaded to it, c. Seld. de Dec. 

435. 2 Inſt. 640. a 
90, a ſcire facias lay by a patentee upon a grant to him of tithes b 


the king. 2 Inſt. 640. Seld. de Dec. 441. 


And upon a fine executory of tithes. 2 Inf}. 640. Seld de Dec. 439. 
Hut a ſcire facias lay only againſt the pernor of the tithes after ſever- 
N not againſf the owner of the land for his ſubſtraction. 2 Inſt. 

40. | 


henceforth, ſaving to the king his right, Q. 
"I And 


So, by the ff. 18 Ed. 3. J. (which though it be in the form of a 
patent, is a ſtatute, 2 Inf. 639.) ſuch writs ſhall not be granted from 
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And therefore, after this ſtatute a ſcire facias does not lie, except 

in the caſe of the king and his patentee. 2 It. 640. | 
Tho? the parties admit the juriſdiction of the court. 2 Inf, 641. 
So, where the king had granted tithes to a church out of his land, 


Oc. a mandamus antiently uſed to be directed to the ſheriff, that he 


ſhould permit the parſon, &c. to enjoy them. Seld. de Dec. 445. 
And ſometimes ſuch mandamus ſeems to be granted, where tithes 
belonged to a church out of other lands than thoſe of the king. Sd. 
de Dec. 447. | 
But ſuch writs have been diſcontinued many years. 


.(M 9g.) By prohibition.) So, the party ſhall have remedy for tithe 
upon a prohibition in B. R. and C. B. the Exchequer, or Chancery, 
where the ſuit for them is out of the juriſdiction of the eccleſiaſtical 
court. Vide Prohibition, (A 2.— B- 5, &c.) 25 
As, if a ſuit be in the ſpiritual court for tithes of things for which 
no tithes are payable by law, a prohibition lies. | 

Of what things no tithes are due, wide ante, (H 14, 15, 16.) 

So, by i. 1 R. 2. 13. if parſons, c. ſue in the ſpiritual courts 
for tithes, &c. and the judges be indicted, or by forced obligations, 
Sc. be compelled to deſiſt, &c. ſuch obligations ſhall be null, and 
the procurers of ſuch indictment ſhall incur the pain of the fe. V. 2. 
12. againſt ſuch as procure falſe appeals. | 


(M 10.) By right of advowſon and indicavit.] As to remedy for 


tithes by right of advowſon, vide Quare Impedit, (B 1, 2.) 

If a ſuit be in the ſpiritual court by a ſpiritual perſon, or his patron, 
for tithes, againſt another ſpiritual perſon, he or his patron ſhall have 
a writ of indicavit (which is in the nature of a prohibition) after libel, 
and before ſentence. Cod. Fur. Eccl. 721. F. N. B. 30. E. G. Sed. 


de Dec. c. 14. / 3. | 

Or, after ſentence, if there be an appeal from the ſentence. 
12 Ed. 4. 13, 14. | 

And, it lies, by the common law, where the ſuit was in the ſpiti - 
tual court for tithes of any value. Seid. de Dec. c. 14. / 3. 

So, where a clerk was impleaded for the advowſon itſelf, or the 
vicarage, prebend, or chapel, as well as where he was ſued in the 
ſpiritual court for tithes of an advowſon, vicarage, prebend, or chapel. 
F. N. B. 30. L. 45. B. | | | 

So, it lies, where a ſuit is for oblations, as well as for the advow- 
ſon or tithes. F. N. B. 45. D. | 

So, it lies by the king where his clerk is ſued, as well as by a com- 
mon perſon. F. N. B. 45. B. | | 
And commonly it is between four perſons, viz. by one clerk and 
his patron, againſt another and his patron. F. N. B. 45. B. 

If the church be appropriate to an abbot, it may be between three; 
viz. the abbot who is parſon and patron, and the patron and parſon of 
the other church: but there the abbot repreſents two perſons. K 
12 Ed, 4. 13. b. | | 

This writ is in the nature of a prohibition. Vide F. N. B. 30 E. 


45. B 
Sp & | 
30. E. 45 And 


And may be directed to the judge, as well as to the party. F. N. B. 


* * 
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And the plaintiff who ſues an indicavit, ought to ſhew a copy of the 
libel in Chancery. F. N. B. 3o. G. 45. C. 12 Ed. 4. 13.6. 

But by the /. de circumſpecte agatis, 13 Ed. 1. and by Art. Cleri, 

Ed. 2. 2. if a parſon demands oblations, or tithes due, or accuſtomed, 
or a parſon ſues another for tithes, ſo that the fourth part of the 
value of the benefice be not demanded, the ſpiritual judge ſhall have 
conuſance, the king's prohibition notwithſtanding. | 

And therefore, in the caſe of a common perſon, a writ of indicavit 
does not lie if the tithes do not amount to a fourth part of the value 


ol the church. 2 It. 364. 12 Ed. 4. 13.6. 


So, by the ff. V. 2. 13 Ed. 1. 5. the patron of the parſon diſ- 
turbed by indicavit, ſhall have a writ to demand the advowſon of the 
tithes in demand, and when it is deraigned, the plea ſhall paſs in the 
court Chriſtian. | 

And therefore, tho” the right of tithes before this ſtatute could not 
be tried between the parſons after an indicavit; now the patron of the 
parſon prohibited may have a writ of right of advowſon, and if he 
recovers, the plea ſhall be remanded to the court Chriſtian. Cod. Jur. 
Eee, 721. 2 Infl. 364. | | 


(M 11.) By action. By action upon the ft. 2 & 3 Ed. 6. for the treble 
value.] So, by the /. 2 & 3 Ed. 6. 13. no perſon ſhall carry away 
predial tithes before he hath juſtly ſet forth the tithes, or agreed for 
the ſame with the parſon, Cc. or farmer, under pain of the treble 
value of the tithes carried away. Vide pot. (M 18.) | | 

Upon this ſtatute debt lies at common 'law for the treble yalue, 
againſt him, who carries _ his tithes without ſeverance from the 
nine parts, or a compoſition for them. 2 [nft. 650. Vide Dett, (A 1.) 
—Pleader, (2 8 14, &c.) 

[Evidence that the land had always been remembered to be in paſ- 
ture, and had never within living memory paid any tithe, was holden 
inſuſhcient to defeat an action on this ſtatute. Mitchel v. Walker, B. R. 
E. 33 Geo. 3. 5 T. R. 260.] | | 

And it lies by an impropriator or his leſſee, tho' lay, as well as by 
an eccleſiaſtical perſon. Vide 2 Inſt. 650. : | 

But an action does not lie for the treble value for any other than 
predial tithes. 1 Broꝛunl. 31. 2 Infl. 649. | 

So, an information does not lie by the king: for where the treble 


value is given as a recompence to the owner, an information does not 
lie for the king. 2 It. 650. 


(M 12.) By treſpaſs.) So, where tithes are ſevered from the nine 
parts, and afterwards a lay perſon takes them away, treſpaſs lies. 


50 Ed. 3. 20. ö. 


By the /. Art. Cl. ꝙ Ed. 2. 1. if a clerk, Sc. ſells his tithes, and 
aſterwards demands the money before a ſpiritual judge, a prohibition 
lies : for by the ſale, the tithes are made chattels. 8 

So, if a pariſhioner ſets forth his tithes, and a ſtranger takes them, 
and a libel be againſt him for it in the ſpiritual court, a prohibition 


lies. Ms, 912. 


But by the . 1 R. 2. 14. if a ſpiritual perſon be drawn in plea in 
the ſecular court, for his tithes taken, by name of goods taken, and 
lic alledge the ſuit is for tithes due to his church ; the general aver- 
ment ſhall not be taken, without ſhewing ſpecially how the ſame was 
bis Iay-chattel, Cod. Fur. Eccl. 724, 5. (M 13.) 
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(M 13.) Ina court of equity. In the Exchequer.)]. So, upon à bill in 
the Exchequer by a parſon againſt his pariſhioner for diſcovery and ſub- 
ſtraction of tithes, the court decrees the ſingle value, with coſts and 
payment in futuro. | | 

And this did not begin in the time of war; but was uſed ab antique, | 
Hard. 5. 116. Sav. 63. 38 Af. pl. 20. | | 

And therefore, where the plaintiff demands the ſingle value only 
and makes proof of the quantity and value, the tithes ſhall be decrees. 
K. Hard. 4, 5 | | 

So, a bill in the Exchequer may be for tithes in London upon the 
decree 37 H. 8. tho' by the /. 37 H. 8. 12. remedy is given befor: 
the mayor. R. Hard. 116. | 

And as the king himſelf may ſue without queſtion, ſo his patente 
may: for he has the ſame perſonal privilege. Hard. 116. 

So, a ſuit may be by will in the Exchequer between an impropriator 
and vicar, for tithes, where the king is patron. Lane, 100, 1 Nl. 538. 
J. 45. Vide Courts, (D 2.) 

So, a bill may be for a diſcovery only, without paying relief, (in 
order to ſue for the treble value at common law,) tho' he does not 
offer to take the ſingle value only. Semb. upon Demurrer, Hard. 108. 

[On a bill for tithes, defendant may move, that the value be aſcer- 
tained by the oath of the plaintiff; and on conſent the court wil 
order it, and without conſent, will order plaintiff to ſhew cauſe why 
he ſhould not conſent. Baily v. Peaſley, in Sc. T. 1718, Bunb. 20. 

[If a bill is brought for tithes, glebe and common, the court wil 
retain it till plaintiff makes out his title by an action to the two ll. 


Saeetapple v. D. of King flon, T. 1727, Bunb. 238.] 


(M 14.) The bill, when ſufficient.) A bill in the Zxchequer ought to 
ſhew, how, or by what title the plaintiff demands tithes. Vide Hard 
130. 321. Vide Chancery (3C). | 
LaKay-impropriator, if he ſets out a title under the crown, and de- 

rives it down, mult prove it; but if he does not ſet out ſuch title, i 
is enough if he proves that the tithes belonged to thoſe under whom he 
claims. Leigh v. Maudſley, H. 1730, Bunb. 296.] 

[A lay impropriator need not prove payment of tithes to him, il 
defendant admits his general right, but claims exemption. Gerjzn \. 
Olive, T. 1730, Bunb. 384.] 

[Where there is a lay-impropriator, plaintiff muſt ſhew in whon 
the fee is veſted, and derive his title from thence. Penny v. Habe, 
T. 1722, Bunb. 115.) | 

[A vicar muſt ſhew his endowment of the tithes for depaſturin! 
barren cattle, or that they have been uſually received by the vicar. 
Hyde v. Flower, T. 1716, in Sc. Bunb. 7.] 1 

[If a layman claims as leſſee of a dean and chapter, it is a ſuſſicien! 
ſetting forth of title. Burwell v. Coates, P. 1723, Bund. 129.] 

{Bill by the biſhop and ſequeſtrator, during incapacity of mind! 
incumbent, is not good, unleſs the incumbent in perſon, or by | 
committee, 1s a part. B. of Londin v. Nichols, M. 1723, Jun 


141.1 
[Bill laying a cuſtom, or ſome ſuch cuſtom, is bad. Beaver v. ral 


H. 1733» Bunk. 333-] vg . a — re- 
| [But if a vicar demands tithes, without ſaying how n, Tho 
criptic 
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&ription' or endowment, it is well, where the defendant by his 
anſwer admits him to be vicar, and does not controvert his right, 
but inſiſts upon a ſatisfaction given. R. Hard. 130. Pye v. Rea, in 
K. P. 1721, Bunb. 72.]J  * | | 
So, if the plaintiff ſhews, that he is vicar, and entitled generally. 
R. Hard. 321. tho' it is there ſaid, that ſuch bill has been held inſufe 
ficient upon demurrer. 


ed, [[n bill by vicar for tithe, herbage, and furze, it is ſuſſicient if he 
ſhews that he was entitled to all ſmall tithes, and one compoſition for 

15 the land in queſtion. Goole v. Fordan, H. 1723, Bunb. 144.) 

ore So, it is ſufficient, if the plaiatiff ſnews, that he is rector, and 


entitled to the tithes in the pariſh, without more. 


inſtitution, induction, and reading the articles. Per totam Curiam, 


Weodcock v. Smith, in Sc. T. 1718, Bunb. 25.] 


3b, But if the plaintiff by his bill demands the treble value, his bill ſhall 
: be diſmiſſed. &. 3 Leo. 204- | 
(1 So, if he does not make proof of the quantities and values of the 
m tithes, where the defendant inſiſts upon an extinguiſhment by unity 
425 of poſſeſſion: for no damage to the plaintiff appears. R. Hard. 4. 

85 In a bill for a portion of great and ſmall tithes in another pariſh, 
ras the vicar of that pariſh muſt be a party. Baily v. Worrall, T. 1722, 
oy Bunb. 115.1 5 | | 


(M 15.) The plea.) The defendant, upon a bill for tithes, may 
plead non-reſidence, Sc. without ſhewing quantities and values. X. 
Ca. Eq. 228. (Vide Com. 392, 3.) | 

Ulf bill is brought for tithes, by the leſſee of the parſon with cure 
of fouls, defendant may plead the non-refidence of the parſon for 80 


re days before filing the bill, without ſetting forth the quantities, Oc. 
. for the leaſe is void. Mills v. Etheridge, H. 1725; Quilter v. 
A Lowndes, Duilter v. Maſſenden, P. 1726; Bockenham v. Bentfield, 
Jo AM. 1726, Bunb. 210.) | | 


Sed qu. If rector and leſſee join in the bill: for by non-reſidence, 
before ſentence, he only forfeits his leaſe and rent, not his tithes. At- 
linen v. Peafſey. Ibid.] | 
lf the plea does not ſhew that the non- reſidence was not after the 
_— the tithes were demanded, it is bad. Anon. M. 1726, 
bid. 3 . 

Or, [defendant may plead] a modus, if he ſhews quantities, and 
values. Ca. Eq. 228. | Ws | 

[If defendant pleads payment of money in ſatisfaction, he muſt 
ſew quantities and values. Gumley v. Fontlercy, in Sc. P. 1720, 
Bunb. 60.) ä | 

But the ſtatute of limitations is no plea. Ca. Eg. 229. 


TE v. Cleypule, P. 1726, Bunb. 213. 

[Toa bill for tithes, - ſetting forth a former bill i» Sc., and a decree 
for theſe tithes ; after iſſue to try modus, and a verdict for plaintifl, 
defendant may plead in bar a ſubſequent ſuit in Chancery, and iſſues 
directed and found for the modus, and decree to cllabliſh them. 
Geale v. N. Intour, H. 172 5, Bunb. 211. | 


[In equity they never hold the parſon to the proof of his admiſſion, 


(For defendant is in the nature of a receiver for plaintif, Mar- 


Vor. III. Ll (M 16.) 
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(M 16.) The anſwer.) The defendant by his anſwer 
ſwer all 2. —_ parts of the bill. 8 3 * 1 * 
I he inſiſts by his anſwer (and not by plea) upon a diſcharge by a 
modus, he ought to anſwer to quanticies and values; and an examin. 
ation upon interrogatories, if the modus be proved, does not excuſe 
from a full anſwer. R. Hard. 130. (Vide Com. 392.) © 

So, if he inſiſts upon a modus, by plea: for the plea does not go to 
the right of the plaintiff, but to avoid the account by the defendant. 
Semb. cont. Hard. 130. | : 2 

Vet it is ſufficient by anſwer to ſay, that the lands belonged to 
ſuch an abbey, Oc. which was of ſuch an order, and therefore by flat, 
31 F. 8. ought to be diſcharged, without more certainty. R. Hard. 

22. | | 

[If defendant anſwers, that the manor was part of the poſſeſſions of 
the priors of St. John of Ferufalem, it is a good diſcharge, Hanſon v. 
Fielding, P. 1726, Bunb. 214.] © - | 

It is not ſufficient to ſay the lands were formerly in the hands of 
the abbot of A., one of the greater monaſteries diſſolved by 31 H. 8. 
it muſt ſay they were diſcharged in his hands. Hanking v. Gay, in 
Sc. H. 1718, Bunb. 37.] | 

It is ſufficient, if it ſays that the lands where, &c. were part of the 
| biſhop's palace, and therefore exempt; tho” he does not lay it 
perſonally in the biſhop, becauſe the exemption goes with the lands; 
tho” it would be better to lay it by preſcription. As to lands be- 
longing to monaſteries, they muſt ſet out how the preſcription is. 
Benning v. Dowie, in Sc. T. 1718, Bunb. 26. 

So, if a demand be of tithes by cuſtom of things, for which none 
are due de jure, he need not anſwer to quantities or values, if he de- 
nies the cuſtom ; for it is ſufficient that he be examined upon inter- 
rogatories when the cuſtom is tried. R. Hard. 188. | 

[It is ſufficient to ſet forth what tithable matters he has, and to 
ſay he had no other tithable matters whatever. Balor v. Planner, P. 
1722, Bunb. 108. 5 | 

[On a bill for tithe-wood, if defendant inſiſts it was timber, the 
court will preſume it was above twenty years growth, unleſs plaintiff 
prove the contrary. Lloyd v. Mackworth, M. 1723, Bunb. *. 


* 


So, by bill in Chancery. Vide Chancery, (3 C.) 


(M 17.) In Chancery.—{By ft. 7 & 3 V. 3. c. 34. J 4. where 
any quaker ſhall refuſe to pay or compound for his ge or 
ſmall tithes, or to pay any church rates, the two next juſtices of peace 
of the ſame county, neither of whom is patron of the church or cha- 
pel, from whence the ſaid tithes ariſe, nor any ways intereſted in the 
laid tithes, on complaint of any parſon, Cc. by warrant under their 
hands and ſeals, may convene before them ſuch quaker, and examine 
upon oath, or in ſuch manner as by this act is provided, the truth 0 
the complaint, and aſcertain and ſtate what is due and payable by ſuch 


quaker to the party complaining, and by order under their hands and 


teals direct the payment thereof, ſo as the ſum ordered do not es- 
ceed 101.; and on refuſal, any one of the ſaid juſtices, by warrant 
under his hand and ſeal, may levy the money ordered, by diſtreſs: 


any perton aggrieved may appeal to the next general quarter ſeſſions 


for 


.. 26  S , © I. . A... Mi... 
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[ 
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for the county, Oc. who may reverſe or confirm the order; and no 


proceedings under this act ſhall be removed by certiorari, &c. unleſs | 


the title of ſuch tithes ſhall be in queſtion.) 

(But this act being temporary and relating only to great and ſmall 
tithes and church rates, it was by f. 1 G. 1. Hf. 2. c. 6. J. 2. made per- 

tual, and extended to any tithes or rates, or any cuſtomary or other 
rates, dyes, or payments belonging to any church or chapel, which 
of right by law or cuſtom ought to be paid for the ſtipend or mainte- 
nance of any miniſter or curate officiating in any church or chapel.J 

[Under theſe acts, the mere circumſtance of the quakers' centro- 
werting the title, and aſſerting that the title was in queſtion, without 
ſhewing on what principle they diſpute the title, is not ſuſhcient to 
found an application for a certiorari. 1 Bur. 488.] 


( 18.) The remedy upon a diſſeifin of tithes.) By ft. 32 H. 8. J. if 


any having an inheritance, frechold, term, or intereſt in a parſonage, 


vicarage, portion, tithes, &c. or other eccleſiaſtical profit, which be 


or ſhall be made temporal, or in temporal hands, be diſſeiſed, Wc. he 
may have remedy in the temporal courts by præcipe quod reddat, aſſize, 
nortd anceſtor, quod ei deforceat, dower, or other writ original, &c. in 
like manner as of other lands or tenements. 

By the ff. 27 H. 8. 28. 31 H. 8. 13. 37 H. 8. 4. and 1 2 Ed. 6. 
14. for the diſſolution of houſes of religion, and this act of 32 H. 8. 7. 


and the /. 1 U 2 Ph. & M. 8. tithes and other eccleſiaſtical duties, 


which come to the king, are temporal inheritances, and have all the 
incidents of other inheritances. Co. L. 159. a. Vide Advowſon (E). 

And therefore, ſhall be aſſets in the hands of an heir, or executor. 
Go. L. 159. a. | 5 | 

A wife ſhall have dower of them. Co. L. 159. a. © 

And a huſband be tenant by the curteſy. Co. L. 159. a. 

So, the ſame actions and remedy ſhall be allowed for them as for 
other eſtates. q | 

An ejectment lies for tithes. Cro. Car. 301. R. Jon. 322. 

So, tithes or a rectory impropriate, being lay- fee, cannot be ſe- 


queſtred in the ſpiritual court, for not repairing the chancel, c. 


Semb. 2 Vent, 35. 


CTithes have every property of an inheritance in land, except that 


they lie in grant and not in livery : and therefore, if leſſee of tithes 


covenant for him and his aſſigns, that he will not let any of the far- 


mers in the pariſh have any part of the tithes; this covenant runs 


with the tithes, and binds the aſſignee, againſt whom the action is 


brought, for breach of covenant. 3 Wl 25. 30. ] 
(N) Aſſurance of Tithes. 


Y the /. 32 H. 8. 7. writs of covenant, and all other writs for 

fines, and all other aſſurances ſhall be deviſed and granted in 
bancery of parſonages, vicarages, tithes, &c. as are uſed of other 
lands; and ſhall be of like force. rol | 


„ :._ _. DISPEN$ATION. 
Fide Condition (P).—Copybold, (M 8.)—Forfeiture, (A 11, 12.) 
Prærogative, (D 4, &c, ; 18, Sc.) | | 
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- DISPOSITION. 

Diſpoſition by a Wife. 

Vide Boron and Feme, (P 1. 3.) Chancery, (3: M 14, 15.) 
DISS EISIN. 


Vide A.. (H 47.)—Diſmes, (M 18.) — * a . ( 
Rent, (D 2.) —Seiſin, (F 1, &c.) | 
n 
Novel Diſſeiſin. 

ide Al, (B 1, Ee 
Re- diſſeiſin, and poſt- diſſeilin J 
Vide Abe, F 1, Oc.) p 
DISSOLUTION. , 
| 1 

Diſſolution of a Corporation. 

| 2 
Vide Franchiſes, (G 4, &c.) tc 
— of Hoſpitals. T 

Vide Hoſpital, (B.—C.) 
| ſc 
— of Monaſteries. bi 
Vide Diſmes, (C 5.— E 7.) = Monaſtery. br 

— of Marriage. 
Vide Parliament, (H 3.) * 
of Parliament. 85 
Vide Parliament, (P 1, 2.) a 
_ ” - EY nc 
DISTRESS. 2 
(A) Diſtreſs. 
(A 1.) When it may be taken. fo 
OR all ſervices a diſtreſs may be made of common right. Deck. 

St. J. 2. c. 9. Co. L. 150. 6. as 
. As, for rent- ſervice. 45 Ed. 3. 15. ö. 1 1 Rel. 665. J. 37. Co. I. 11 
FF 142. . | | 
MI So, for heriot-ſervice. 1 Rol. 665. J. 479. Vide Copyhold, (K 21. 12 
So, for ſuit-ſervice : as, ſuit to a hundred - court, or court - baron. & 


G, 1 


1 Rel, 665. J. 40. Vide Copybold, (K 17.) 


So, for a fine aſſeſſed in a court, a diſtreſs is due of common right. | 
1 Kal. 666. J. 4. R. 8 Co. 41. 6. 44 


So, for an amerciament in a court-leet, for an offence in or out of 


court. D. Kel. 66. b. 1 Rol. 665. F. R. 8 Co. 41. Sav. 94. R. 


cont. that there ought to be a cuſtom alleged for diſtraining, 1 Sal. 
175. K. acc. 9 H. 7. 21. b. D. that in the caſe of a common perſon 
there ought to be a cuſtom alleged; otherwiſe in a leet of the king. 
Cro. El. 748. Vide Leet, (O 10.) 15 | 

So, a diſtreſs might be for aid pur faire Fitz Chivaler, ou File ma- 


' rier. 1 Rol. 605. l. 42. 


So, for a relief the lord himſelf may diſtrain. 1 Rol. 665. J. 45. 

Or, pro valore maritagii. D. Cro Car. 533. 

So, for treſpaſs with cattle, a diſtreſs may be of the cattle damage- 
eajant, | . 

7 tenant holding over after the expiration of his term cannot diſ- 
train the landlord's cattle which were put upon the premiſes by way 


of taking poſſeſſion. Taunton v. Coftar, B. R. M. 38 Geo. 3. 7 T. R. 


And a bailiff, by his office, may diſtrain without a ſpecial warrant. 
Dub. Cro. El. 698. Vide Cro. El. 748. 4 

But for a thing due againſt common right, a diſtreſs cannot be 
made without a preſcription : as, pro certo letæ, he ought to preſcribe 


todiltrain for it, as well as to have it. R. 11 Co. 44. 6. 


So, for an amerciament in a court-baron. D. 11 Co. 45. a. Deo@. 
& Ft. I. 2. c. 9. 1 Rol. 666. I. 6. | 

So, for toll in a fair. 1 Rol. 666. J. 10.15. Hob. 187, 

[But a diſtreſs cannot be made for the toll of goods fraudulently 
ſold out of the market, to avoid the toll: but the party injured muſt 
bring a ſpecial action on the caſe. Cowp. 66 1. | 

So, for a tax chargeable by cuſtom in a vill, c. for the repair of a 
bridge, 1 Rel. 666. J. 20. 

So, for /and-cheap, or the like cuſtomary payment within a vill, &c. 

So, for the profits of a court-baron reſerved to the lord upon the 
grant of a manor. R. Mo. 870. | 

So, for a fine granted pro licentia concordandi. Semb. 1 Leo. 249. 

So, for the cattle of the lord where the tenants have the ſole paſture. 
Semb. 2 Cro. 208. | | 2 

So, for a fine aſſeſſed in a leet by cuſtom for refuſing to be ſworn 
conſtable. R. Shin. 636. : | 

So, for a relief upon an alienation, where due only by cuſtom, and 
not by tenure, or reſervation. Fon. 123. | 

So, for debt, account, or contract, &c. a diſtreſs cannot be taken. 


Da. & S.. I. 2. c. g. 


Nor, for waſte, reparation, Sc. Doc. & St. l. 2. c. 9. 
So, for a ſervice wholly uncertain, a diſtreſs cannot be taken; as, 
for ſervice in frankalmoigne. Co. L. 96. a. 

(So, if a leſſee for years aſſign his term, he cannot diſtrain for the 
rent, becauſe the reverſion is not in him, 2 Wil. 375.] . 
So, a man cannot take two diſtrefſes for the ſame rent: for it was 
his folly that he did not take ſufficient at firſt. R. Mo. 7. Cro. El, 


13. R. Lut. 1536. | 


Tho' he alleges that his firſt diltreſs was but of ſuch a value, and 
that it was not ſufficient. Dub. Cro. El. 13. Q. Lut. 1536. [Vide 
I Bur. 559, et ſeq.) 1. 3 But 


— 
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But for rent due at ſeveral days, he may take ſeveral Uiſtreffes; 
tho' the whole was due at firſt. Mo. 7. | LEE.” 
lt may be taken for rent under a leaſe, tho' the tenant entred 
before the commencement of it. Macdonel v. Welder, P. 9 G. Ser, 
1: ; | 
. annuitant, who has a term for years veſted in him, to ſecure 
the payment of the annuity may diſtrain for arrears ; for the grantor 
of the annuity is a mere under tenant, during the term, to the grantee, 
2 Hlack, Rep. 1326.] 
[A mortgagee, after giving notice of the mortgage to the tenant in 
oſſeſſion under a leaſe prior to the mortgage, is entitled to the rent 
in arrear at the time of the. notice, as well as to what accrues after. 
wards, and he may diſtrain for it after ſuch notice. Doug. 279. 


(A 2.) At what Time, 


A diſtreſs for damage-fea/ant may be in the night: otherwiſe the 
cattle may eſcape. Co. L. 142. a. Vide Doct. & St. I. 2. c.g. 


But for a rent-ſervice or a rent-charge a diſtreſs cannot be in the 


night. Co. L. 142. 0. | 

A diſtreſs for rent cannot be made upon the day in which the rent 
is payable : for it cannot be due till the laſt moment of the day. Dad. 
St. J. 2. c. 9. Co. L. 47. b. [See fl. 8 Ann. c. 14. h. 6, 7.] 

So, it cannot be after the term ended. 1 Kol. 672. J. 15. Dodd. 
& St. J. 2. c. 9. Co. L. 47. b. [Smith v. Mapleback, B. R. M. 27G. z. 
1 T. R. 441. 

Tho! the leſſee continues in poſſeſſion by ſufferance, or by wrong, 


after his leaſe expired: for he is not in, in privity of the leaſe. C. 


Kel. 96. a. R. acc. 1 Kol. 672. J. 20. 

So, a diſtreſs cannot be for rent aſter his eſtate is determined: as, 
if a man ſeiſed of a rent- charge, or rent-ſervice, in fee, pr for life, 
grants over his eſtate, he cannot diſtrain for arrears due) before his 


grant. 4 Co. 50. ö. Ognel. 1 Rol. 672. J. 30. Co. T. 162. b. Vide | 


Dett (B). | 
So, if a grantee of a rent for years if he ſo long live, dies, his ex- 

ecutor or adminiſtrator cannot diſtrain for the arrears by the com · 

mon law, nor by the f. 32 H. 8. 37. Cro. Car. 471. | 
So, if a man ſciſed in fee, tail, or for life, of a rent, or fee-farm, 
dies, his executor or heir cannot diſtrain by common law for the 

arrears incurred in his lifetime. Co. L. 162. 

Nor, ſince ft. 32 H. 8. for relief, aids, or corporal ſervice. Cv. I. 
162. b. | | 
Nor, for a nomine pænæ. Co. L. 162. b. 5 | 

Yet, if a leſſee for 20 years leaſes for 10 years, and dies, his ex- 


ecutor or adminiſtrator may diſtrain for arrears incurred in his life- | 


time: for the executor repreſents his teſtator, and has the reverſion 
and rent annexed, in the ſame plight as his teſtator had it. R. 1 Rs: 
672. J 35. 85 

So, if a leaſe be de anno in annum quamdin, & e. and after a ſubſe» 
quent year commenced the leflee dies; the leſſor may diſtrain upon 
the executor or adminiſtrator : for the leaſe continues till the end 
the year. R. Sal. 414. (Vide Lut. 214.) 

[Where th- leſſee of lands dies before the expiration of the term, and 
his adminiſtrator continues in poſſeſſion during the n 


ter 
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after the expiration of it ; a diſtreſs may be taken for rent due for the 
whole term. Braithwarte v. Cockfey, C. P. T. 30 Geo. 3. 1 H. bl. 


65. wy 
' 290 now, by the /,. 32 H. 8. 37. an executor or adminiſtrator of 


any ſciſed of rent- ſervice, charge, or ſeck, or of fee · farm in fee, tail, 


or for life, may have debt, or diſtrain for arrears due in the life of the 


teſtator, or inteſtate. | | 
And an huſband ſeiſed in right of his wife, may do ſo for arrears in- 
curred in her life, betore or after coverture. Sec. 3. 


So, may tenant pur auter vic, his executors and adminiſtrators, for 


arrears incurred during the life of ce/tuy gue vie. Sect. 4. 
And all rents in money, or in corn, cattle, pepper, Oc. are within 
the ſtatute. Co. L. 162. b. 


80, a diſtreſs may be upon the land ſo long as it is in poſſeſſion of 


him that ought to pay, or any claiming by, from, or under him. R. 
4 Co. 50. | 
So, by the ff. 8 Ann. 14. a leſſor may diſtrain in 6x calendar months 


after a leaſe for life, for years, or at will is determined: ſo as the 


eſſor's title or intereſt, and the poſſeſſion of the tenant from whom the 
rent became due, be continuing. [See alſo fat. 4 Geo. 2. c. 28. / 6.] 

[And where, by the cuſtom of the country, the tenant may, after 
the expiration of the term, and after having quitted the premiſes, 
leave the away-going crop in the barns, Ic. of the farm for a certain 
time, the landlord may, vithin that time, tho' more than fix months 
have elapſed fince the expiration of the term, diſtrain the goods ſo 
left in arrear. Beavan v. Delahay, C. P. E. 28 Geo. 3. 1 H. Bl. 5.) 

[So, if a trader, after committing an act of bankruptcy, take a 
houſe and agree to pay half-a-year's rent in advance, where, by the 
cuſtom of the country, half-a-year's rent becomes due on the day on 


which the tenant enters; the landlord, after aſſignment under the 


commiſſion, and before the year expires, may diſtrain the goods on 
the premiſes for half-a-year's rent; or if he buy the tenant's goods at 
the fale under the commiſſion, he may retain the amount of the half 
year's rent. 2 Term Rep. 600. ] | 


(A 3.) In what Place. 


A man may diſtrain for a rent-ſervice in any part of the land holden. 

So, for a rent charged, or reſerved upon a leaſe, upon any part of 
the land out of which the rent iſſues. | 

And if a houſe be upon the land demiſed or charged, a diſtreſs may 
be in the houſe, when the houſe is open. 


So, a diſtreſs may be in a houſe thro? the doors or windows. 1 Rel. 


671. J. 7. 17. 


If the land lies in two counties, a «diſtreſs may be for the whole 


rent in either county. 1 Rol. 671. J. 30. | 
So, if it be in the hands of many tenants, it it may be for the whole 
k p the land of any tenant. 1 Kol. 671. J. 35. | 
(But if two parcels of land are let by the ſame leſſor to the ſame 
leſſee by ſeparate demiſes, and rent due on both, there cannot be a 
joint diſtreſs for both. Rogers v, Birkmire, P. 9 G. 2. Str. 1040, 
. K. H. 245.] „ 
So, if cattle are driven to avoid the diſtreſs when the lord, c. is 
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in view, they may be purſued freſhly, and taken in land out of h 
fee, or the land holden. 1 Rol. 67 1. J. 40. Co. L. 161.9. | 

So, by the /. 8 Ann. 14. if a leſſee clandeſtinely carry off goody 
from the demiſed premiſes to prevent a diſtreſs, the leſſor, or an 
empowered by him, may in five days after carrying off, take ſuck 
goods, wherever found, for the rent-arrear, and fell or diſpoſe the 
ſame, as if diſtrained on the premiſes : provided the leſſor may nor 
ſeize as a diſtreſs goods ſold bong fide, and for a valuable conſideration 
before ſuch ſeizure made. > / 
[By the /t. 11 G. 2. 19. within 30 days.—And the leffor may break 
open an houſe to ſeize them in the day time. — And may diſtrain ſtock 
or cattle and crops growing on the premiſes. Vide this Statute] 

So, the king may diſtrain for a rent-ſerviee in all the lands of his 
tenant held of him,. or of others. 1 Rol. 670. J. 15. 2 Inf. 131. 

And if the leſſce makes an under-leafe after the arrears incurred, 
the king may diſtrain in all the lands of the under-tenant for the arrear,, 
R. 1 Kol. 670. I. 25. 1 Rol. 159. J. 45. Ok 

So, by //. 22 Car. 2. 6. a purchaſer of a fee-farm-rent ſhall hare 
the ſame remedy as the king might have, by diſtreſs, upon all the 
lands of the terre-tenant. 2 Ver. 714. 5 | 

Yet the king cannot diſtrain in lands of his tenant, which are not 
in his actual poſſeſſion and manured with his own cattle : as, in land; 
of the tenant, demiſed for life, for years, or at will. 2 /. 132. 
2 Ver. 714. | 

So, if a demiſe be of a manor, &c. to which an advowſon belongs, 
a diſtreſs for rent cannot be in the glebe of the advowſon, 1 Rl. 671. 
J. 22. 38. | 

* may diſtrain for an amerciament in the ſneriff's turn, in 
any lands of the party within the county: for it is perſonal. 1 R:!. 
670. J. 30. | 8 

And for an amerciament in a hundred or leet, within the whole 
hundred or leet. 1 Rol. 670. J. 35. 40. 

Yet a diſtreſs cannot be for an amerciament in a leet, Cc. upon 
land in the king's poſſe {ſon within the precinct of the leet : for during 
the king's poſleſiion it is out of the juriſdiction. 1 Rol. 670. J. 50. 

But by the /?. of Marl. 52 H. 3. 15. nulli liceat ex qudcunque aus 
diſlritienem facere extra feodum ſuum, nift domino regi & miniſtris fuis, &c. 

And this was but an' aftirmance of the common law. 2 Inf. 131. 

Wherefore none can diſtrain out of the lands holden, or out of 
thoſe from which the rent iſſues. 1 Rel. 671. J. 10. 12. 

And tho? cattle eſcape out of the fee when they are in view, the 
lord cannot diſtrain them. 2 IH. 131. Cs. L. 161. a. 

Or, if they be driven out for any lawful cauſe, except for avoid- 
ing the diſtreſs. 1 Rol. 671. l. 45. Co. L. 161. | | 

So, if they be driven by the tenant before the view of the lord, 
tho? it be for avoiding the diſtreſs. Co. L. 161. a. 

So, if cattle damage-feaſant are driven out of the land aſter vieu, 
they cannot be diſtrained. Co. L. 161. a. | 

If a man diſtrains out of his fee, treſpaſs lies. 2 ne. 131. 

Or, an action upon the ff. of Marlb. 2 Int. 131. 

So, by the /?. of Marlb. 15. none can diſtrain in vid regia, or cc. 
muni ſirata. | | | 
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Tho! it be within his fe. . 8 

If a man diſtrains in the highway, an action lies upon the ff, ef 
Marlb. 2 Iaſt. 131. . 2 83 > TR 

But a man ſhall not avoid the diſtreſs, in replevin : for it is not 

id. 2 In o 131. N ; | | 2 
11 the Ban may diſtrain in the highway ö | 
| So, a diſtreſs for an amerciament may be in the highway. 2 Rol. 
670. J. 44. 25 | | | 
So, for toll-thorough, c. | | 

So, for a rent- charge, if it be parcel of the thing out of which the 
rent iſſues : for the „l. of Marlb. extends only to a diſtrefs to rents 
and ſervices. 2 Inſt, 131. R. Cro. El. 710. ” 


(B) What Things may be diſtrained. 
(B 1.) For Rent-Service. 


Gin ALLY, all moveable goods, and chattels of the leſſee 
may be diſtrained, for rent due, if they are found upon the lang 
emiſed. h B 

i So, moveable goods and chattels of the tenant, for ſervices due to 

his lord. | 

And of the terre-tenant, for a rent-charge. 

So, cattle of a ſtranger which are put, or eſcape into the land out 
of which the rent iſſues, may be diſtrained for ſuch rent. 11 H. 5. 
4.a. 15 H. 7. 17. 6. R. 2 Sand. 289. 1 Rel. 668. J. 5-30. 671. 
O. Vide infra. | 2 | 

Tho' they never were /evant and couchant upon the land. 15 H. 7. 
37. 4. K. 2 Sand. 289. Co. L. 47.6. „ TIA 

Tho' the eſcape was for default of the fences of the ſame land. R. 
2 Sand. 289. R. Pal. 43. 2 Rol. 124. | 

And tho? the fences ought to be repaired by the leſſor himſelf, or 
his tenant, Semb. 2 Sand. 289. But Sanders doubted of it. Dub. per 
Holt, Mod. Ca. 198. | | 

So, if cattle driven to Londen are depaſtured by the way, they may 
be diſtrained for the rent of the land where they are depaſtured. R. 
2 Vent. 50. 3 Lev. 261. | 


Tho' put there with the aſſent of the leſſor. R. 2 Vent. 50. 


3 Lev. 261; _ -* 

Tho” it was a common inn at which the cattle were depaſtured. 
Qu. 2 Vent. 50. And the party was relieved upon this in equity. 2 Ver. 
130. Pr. Ch. 7. | 

But if cattle, going to market, are depaſtured by the way, in land 
belonging to a common inn, they cannot be diſtrained for the rent 


of the land. Not R. 3 Lev. 260. But ſaid, that they are not privi- 


leged tho' going to market. 2 Vent. 50. [A T. R. 567.] 7% 
So, if A., tenant in common with B. and C., leaſes his third part, 
the cattle of B. or C., or any depaſturing by their licence, cannot bo 
taken for rent by 4. K. 2 Vent. 228. 283. 
So, if cattle eſcape into the cloſe of 2 and are freſhly purſued, 
they cannot be taken for rent of the cloſe. R. 1 Brownl. 170. 
So, if cattle which eſcape be diſtrained for a long arrear of rent, 
the owner ſhall be aided in equity. 2 Ver. 131. Pr. Ch. 8. 
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(B 2.) For a Rent-Charge. 


But for a tent-ebarge, generally, the cattle or goods of a range 
cannot be diſtrained. Dub. 15 H. 7. 17. J., Cont. 1 Rol. 66g, J. 25. 
Du. 1 Rol. 668. J. 13. K. acc. 1 Rol. 672. l. 12. | 

So, if one joint-tenant grants a rent-charge, the cattle of his com- 
panion cannot be diſtrained. 1 Rol. 66g. J. 20. | 

So, if a man makes a leaſe, and afterwards grants a rent-charge 
out of the land, the cattle of the leſſee are not diſtrainable : for he 
claims paramount the charge. 1 Rol. 669. J. 45. 


So, if a rent-charge be granted out of a manor, the cattle of the 


eopyholders are not diſtrainable. R. 1 Rel. 669. J. 52. 

Or, if a rent-charge be claimed out of a manor, by preſcription. 
Dub. 1 Rel. 669. J. 50. 

Yet where a ſtranger claims under the grantor after the grant of 
2 rent-charge, his cattle are liable to diſtreſs: as, the cattle of a 
leflee, where the demiſe was after the grant. | ; 

So, if a joint-tenant grants a rent, and afterwards leaſes to his com. 
panion for years, his cattle are diſtrainable. 1 Rol. 669. J. 30. 40. 

So, if part of the land charged comes to a tenant in common of 
another part of the ſame land. R. Hob. 80. 1 Rol. 670. J. 5. 


(B 3.) For an Amerciament, Sc. 


- So, the cattle, or goods, of a ſtranger cannot be diſtrained for an 
amerciament, c. Cont. 1 Rzl. 669. J. 7. Acc. F. N. B. 100. H. 
Vide ante, (A 1, 3.) — Leet, (O 10.) 


(B 4.) For Damage. feaſant. | 

But all chattels treſpaſſing upon land may be diſtrained damaye- 
eaſant. ; | 

[A diſtreſs damage-feaſant is a ſummary execution in the firſt in- 
ſtance; the diſtrainer muſt take care to be formally right. He muſt 
ſeize the cattle in the act, upon the ſpot ; for if they eſcape, or are 
driven out of the land, tho' after view, he cannot diſtrain them; he 
muſt obſerve a Humber of rules, in relation to the impounding and 
manner of treating the diſtreſs. Per Ld. Mansfield C. J. Linden ;. 
Hooper, B. R. H. 16 Ger. 3. Cowp. 417.) | 

The cattle of A. may be diſtrained damage-feaſant, tho' put there 
by a ſtranger, without his privity. R. 1 Rel. 665. D). 

So, ferrets, greyhounds, &c. which chaſe conies in a warren, may 
be diſtrained damage-feaſant. 1 Rol. 664. J. 40, 41. 

But a horſe upon which a man rides upon the corn of another, can- 
not be taken damage-feaſant. 1 Rol. 664. J. 45. [Story v. Robinſon, 


B. R. H. 35 Geo. 3. 6 T. R. 138.) Cont. per Ch. Juſtice, 1 Sid. 440. | 


Nor, a net, which. a man carries in his hand upon my land. 1 Rs: 
664. J. 43. 905 


(C) What not. 


B UT for a rent-ſervice, &c. things fixed to the freehold cannot be 
diſtrained : as, the doors or windows of a houſe. Co. L. 47: * 
14 H. 8. 25. 6. Vide ante, (A 1,&c. B 1, Oe.) 
Furnaces, cauldrons, c. faſtened to the houſe. Co. L. 47. b. 
[Neither can a limekiln if affixed to the freehold. Niblet v. Smith, 
3B. R. H. 32 Geo. 3. 4 T. R 504.) | Nor, 
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he ap com growing upon the land. 1 Rel. 666. J. 47. [Now al- 
Jowed by the ff. 11 G. 2. 19. quod wide.]- 

Nor, a I miliftone fixed to a mill. 14 H. 8. 25. 5. 

Tho it be removed to be picked for the uſe of the mill. 14 . 84 

b. 
n 1 if wholly ſevered, and removed from the mill. | 

H. 8. 25. 6. 

1 80 "things of which no one has a valuable property, cannot be dif- 
trained: as, things fer nature, deer, conies, &c. in a park or warren, 
Co. L. 

=P an incloſed ground may be diſtrained 10 rent. Davies v. 
Powell, C. P. H. 11 Geo. 2. Willes, 46. 

Nor, poultry, fiſh, Sc. 2 Inf. 133. 

- Nor, a dog. E 47. a. LM illes, 46. contra. ] 

Nor, utenſils of trade, or things uſed in trade; for it is for the 
public good that trade be encouraged ; and therefore, the books of | 
a (cholar ſhall not be diſtrained. Co. L. 47. a. 

Nor, the axe, or other inſtruments of a carpenter, &c. Co. L. 47. a. 

Nor, an anvil in a ſmith's ſhop. 14 H. 8. 25. 6. 

Nor, a millſtone in a mill. 14 H. 8. 25. 6. | 

Tho! the anvil be removed out of the ſtock, or the millſtone out of 
the mill to be picked. R. 14 H. 8. 25. 6. 

So, by the ft. 51 H. 3. de diſtrictione Scaccarii, beaſts of the plough, 
or which improve the land, as ſheep, c. ſhall not be diſtrained, if 
there be other ſulſicient diſtreſs : which was an affirmance of the 
common law. 2 In/?. 132. Co. L. 47. a. 

Nor, a ſaddle-horſe. 2 If. 133. 1 Rol. 667. I. 38. 

Nor, armour, jewels, apparel, Oc. 2 Inf. 132. 1 

So, an horſe in a ſmith's ſhop ſhall not be diſtrained for the rent of 
the ſhop. Co. IL. 47. a. 

Nor, an horſe in an hoſtry. Co. L. 47. a. | 

Nor. cloth, or garments in a taylor's ſhop. Co. L. 47. a 

Nor, materials for cloth in a weaver's ſhop. Co. L. 47. a. R. Cre. 
El. 550. 596. 

Nor, corn or meal ſent to the mill, or market. Co. L. 47. a. 

Tho! the cloth, Sc. be many days at the ſhop. Per Brian, 22 Ed. 4. 
49. b. 1 Rel. 668. J. 35. 40. 

2 any goods delivered to any perſon in the way of his trade. 
I Sal. 250. 

Or, delivered to any one to be 2 ſor hire : for he is a common 
carrier as to them. K. 1 Sal. 2 | 
A. beaſts of the plough may he diſtrained, if there be no other 

diſtreſs, 

And inſtruments of trade, if they are unneceſſary. 1 Sal. 249. | 
[Or, if they are not in actual uſe at the time of the diſtreſs, or if 
there be no other ſufficient diſtreſs on the premiſes. Simp/on v. Har- 
topp, C. P. M. 18 Geo. 2. Willes, 512. Gorton v. Falkner, B. R. H. 

32 Geo, 3. 4 T. R. 565. 

80, a ſhip, ſails,,or tackle, for a duty which ariſes from the ſhip : 
as, for toll for goods laden upon the ſhip. R. 1 Sal. 249. 

So, utenſils of trade, Cc. can be taken for a diſtreſs in the nature 
of an execution : as, for a rate to the * Per Sand. 0⁰. an ft, 
22 Car. 2, Ch, b. f. 39. 


[See 
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| [See this diſtinction between a diſtreſs for rent, Qc. and a diſtri 
in the nature of an execution, very fully inveſtigated in 1 Bur. $79, 
& /eg.} | a | a 

2 pa horfe in a cart loaden with corn. R. 1 Sid. 422. 440, 
[A race-horſe ſtanding in a ſtable, half a mile from the inn, may 
be diſtrained. Barnes, 472. 

A chariot ſtanding at a livery-ſtable may be diſtrained, Fran, 
v. Wyatt, T. 4 G. 3. 3 B. M. 1498. 1 Dl. Rep. 483.] 

So, goods ſhall be privileged from diſtreſs, when they are in uſe; 
20, an axe, Oc. with which a man is cutting wood. Co. L. 4). 4. 

An horſe on which a man is riding. Co. L. 47. a. 1 Sid. 440. 

So, if a man in a journey, by ſickneſs, ſtays two or three weeks, hi; 
horfe ſhall be priviteged. 1 Rol. 668. J. 5. 

So, if an horſe goes with corn to a mill, and is at the houſe of the 
mill till the corn be ground. R. Cro. El. 550. | 
Or, during that time he be put into the ſtable. Per tue J. War. 
burton cont. Cro. El. 550. _ 

30, if an horſe goes with yarn, Cc. to a weaver, Sc. or fetches 

arn thence, and carries it to a private houſe to be weighed, and is 
hung there till the yarn be weighed. R. Cro. El. 550. 596. 

So, if goods delivered to a carrier be put into a waggon in a pri. 
vate barn. R. 1 Sal. 250. | | 

Yet for a rent-charge, horſes in a cart loaden with corn upon the 
land, may be diſtrained. R. 1 Sid. 422. 440. 1 Vent. 36, 

Tho' a man be upon the cart. Q. 1 Sid. 440. 

So, things ſhall not be diſtrained which cannot be known to be re. 
plevied, or to be reſtored in the ſame plight : as, money out of a big. 
1 Rol. 666. J. 51. ; 

Meal or grain out of a bag. Vide 1 Rel. 667. J. 4. 6. 

Nor, corn in ſhocks or ſtraw; nor, hay in a barn. 1 Rel. 666. J. 53. 
667. l. 16. R. 2 Mod. 61. R. Fon. 197. 

{ Sheaves of corn cannot be diſtrained for arrears of an annuity, 
but ſheaves in a cart may; and carectat. triciti in garbis, ſhall be ut- 
derſtood a cart loaded with ſheaves. Horton v. Arnold, T. 4 C. 2. 
C. B. Fort. 361. | on 

But now, by the /. 2 W. & M. 5. any perſon, having rent-arrear 
on a demiſe, may ſcize ſheaves or ſhocks of corn, or carn in the ſtraw, 
or looſe, or hay in a barn, granary, or upon a hovel, ſtack, or rick, 
otherwiſe, upon any part of the land charged with ſuch rent; and 
lock up and detain the ſame in the place where found, Cc. ſo as ſuch 
corn be not removed to the prejudice of the owner, Cc. till replevied 
or fold. | | 

And before this ſtatute, waggons or carts with corn might be di- 
trained for rent: for they might be ſafely reſtored. Co. L. 47. 4. 
Jon. 197. | 
7 So now, corn may be diſtrained, be it threſhed or not threſhed, I. 
Tad 31s --- | 

[Vide fl. 11 G. 2. 19.] 

[Corm ſown by a tenant at will, (who died before harveſt,) and 
purchaſed by another perſon, cannot be diſtrained for rent due fron 
a ſubſequent tenant. Eaton v. Seuthby, C. P. T. 10 & 11 6%. 2 
Wiles, 131. 7 Mod. 25 1. S. C. 

1.9 


A.. Can goods taken in execution be diſtrained for rent? Lid] 


* 
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(D) How a Diſtreſs ſhall be treated. | 
= 0 10) It ſhall be impounded. | 


VERY diſtreſs ought to be impounded in a lawful pound. Co. 
L. 47. b. | | | 
A Ease pound is either open or cloſe. Co. L. 47. 6. 
An open pound is every place in which the putting the cattle does 
not make the owner a treſpaſſer, and where he may give them to eat 
and drink without treſpaſs. Do#. & Stud. J. 2. c. 27. Vide 5 H. 7.9.6. 
Be it a common pound erected on the manor for this purpoſe. Co. 


47. b. | 
l of the cloſe of the party, who makes the diſtreſs. Co. L. 47. b. 

Or, the cloſe or ſoil of a ſtranger with his leave. Semb, 5 H. 7. 9. 
Co. L. 47. b. | = ; 

475284 cloſe is where the goods are put into an houſe or other 
place, where the owner cannot enter to them. Co. L. 47. 6. 

Furniture, and goods, which will be damaged by the weather, or 
are in danger of being ſtolen, ought to be. put in a pound cloſe ; 
otherwiſe the impounder ſhall anſwer for them. Co. L. 47. b. | 

If cattle be impounded in a pound cloſe, the impounder ſhall ſuſtain 
them without allowance for it. Co. L. 47.6. | 

But if they be put in an open pound, they ſhall be ſuſtained at the 
peril of the owner. Co. L. 47. b. . | | 

By the common law, a diſtreſs might be impounded where the 
party pleaſed. 2 In. 106 | 3 
By the /. of Marlb. 5 2 H. 3. 4. it ſhall not be impounded out of 
the county. 

And this extends to all goods, or cattle diſtrained. 2 Ji. 105. 

And if a diſtreſs for a rent-charge or damage-feaſant be carried out 
of the county, the party ſhall make ranſom. 2 I. 106. 

If a diſtreſs be for a rent-ſervice, he ſhall be amerced. 2 Iſt. 106. 

And the ff. of Marlb. as to all taking of cattle is confirmed by the 
H. V. 1. 16. 5 | wa 

And by the ff. 1 & 2 Ph. & M. 12. no diſtreſs of cattle ſhall be 
carried out of the hundred, Sc. unleſs to a pound in the ſame county 
within three miles diſtance, on pain of 5 J. and treble damages. 

And no fingle diſtreſs of goods or cattle ſhall be impounded in 
ſeyeral places to inforce ſeveral replevies, on pain of 5 J. and treble 


= 


damages. 


And none ſhall take above 4d. for impoundage of any one diſtreſs, - 
on pain of 5 /. above the money ſo taken, | ot 
But a lord of a manor, in a diſtreſs for his ſervices, may impound 
upon his manor, tho? it be in another county: for it is out of the miſ- 
chief, tho' it be within the words of ff. of Mas Ib. 4. 22 Ed. 4. 11. 
2 Infl. 106. | 5 
90, if a diſtreſs be out of the county, treſpaſs does not lie; but he 
ought to have an action on the ſtatute. R. per three J. 3 Lev. 48. 
So, goods diſtrained ought to be removed within a convenient time. 
ad. Ca. 215, . 


If the diſtreſs be for rent, they ſhall be removed immediately. 
Smb. Med. Ca. 215. 15 | | 


If the party quits the poſſeſſion after the diſtreſs made, before re- 
moyal, the retaking ſhall not be deemed a reſcue. Med. Ca. 216. 
| But 
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But by the fl. 2 F. & M. 5. corn or hay diſtrained ſhall not be 
removed, c. from the place where ſeized, but kept there till te. 
plevied, or fold. Eg 

(By the f. 11 G. 2. 19. diftreſſes for rent may be impounded, ſe. 
cured, and ſold on the premiſes.) 


D 2.) Parco fracto. When, and by whom it lies.) If cattle or 

ods diſtrained be put into a lawful pound, and the owner of 2 
— takes them out of the pound, a parco fracto lies. F. N. B 
100. E. 

And tho' a ſervant made the diſtreſs, the maſter ſhall have the 
parci act. F. N. B. 100. E. | | 

So, if cattle are impounded in the foil of a ſtranger, with his con- 
ſent, the diſtrainer, and not the owner of the ſoil, ſhall have the par 
fracto. F. N. B. 100. E. . | 

A parco fracto lies, tho' the diſtreſs and impounding were without 
cauſe. R. Bend. 30. 1 Sal. 247. 1 And. 31. 1 Kol. 673. J. x5. 

But if the lord of a manor, or the owner of the ſoil, put out the 
cattle, a parco fracto does not lie; but an action on the cafe. Pr 
Fon. Win. 81. ; | 

So, if the diſtreſs was without cauſe, and the owner takes them 
from the pound where the door was unlockt, a parco fracto does not 
lie. 1 Rol. 647. J. 5. Co. L. 47. 6. 

The writ lies vi & armis. F. N. B. 100. F. 

But the writ need not ſhew to whom the property of the cattle or 
goods belongs. F. N. B. 100. F. | 

Nor, what kind of cattle they are. F. N B. 100. F. 

So, a declaration in a parco fracto need not ſhew a title to make the 
diſtreſs. 1 Sal. 247. | | | 

To a parco fracto the defendant ſhall plead not guilty. 

If he ſays, that being lord of the ſoil he broke the lock to put in 
others of his own, it is ill: for it amounts to the general iſſue : for if. 
the cattle did not eſcape, it is not a breach of the pound. Win. 80. 


.d 3.) Reſcous. When it lies.] So, if a diſtreſs be reſcued before 
the impounding, the party who made the diſtreſs may have a writ of 

reſcous. F. N. B. 101. C. | | 

If the diſtreſs was by a ſervant, the maſter ſhall have re. 
F. N. B. 101. F. | | 

Reſcous ſhall be, where a man reſcues, or ſets at large, goods lau- 
fully diſtrained. Co. L. 160. b. Vide Reſcous (A). 

If cattle diſtrained go into the houſe of the owner, and he upon 
demand refuſes delivery, it will be a reſcous. Co. L. 161. a. 


D 4.) Remedy for a reſcous.) By A. 2 FV. & M. 5. on a pound 
breach or reſcous of goods diſtrained for rent, the perſon grieved, by 
ſpecial action on the caſe, may recover treble damages, and coſls 
ſuit againſt the offender, or owner of the goods, if they be found t0 
come to his uſe or poſſ-ſſion. Lut. 213. Vide Pleader (2 8 29. 
[Vide the ft. 11 G. 2. 19. /. 10.] 

Ilt is no anſwer to an action on this ſtat. that the rent and demand 
were tendred after the diſtreſs and impounding. Firth v. Puri 
B. R. M. 34 Geo. 3. 5 T. KR. 432] 85 

Do, 


E/. 783. 2 Rol. 562. J. 25. 
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So, by the common law, the maſter, for whom the diſtreſs was 
made, may have remedy by writ of re{cous. F. N. B. 101. F. Vide 


mT 3 
So, the party may maintain an action on the caſe on the „. 2 W. 
i& M. tho no notice of the diſtreſs was given to the leſſee: for no- 


tice ſignifies nothing to a wrong-doer. R. Lut. 214. Vide Pleader, 
(25 29.) 


o 5.) When reſcour diet not li.] But goods cannot be reſeued 


before they are in the poſſeſſion of him who diſtrains : for if he is 


prevented from making the diſtreſs, an action on the caſe lies, not 

reſcous. F. N. B. 102. F. | | 
So, if he who takes the diſtreſs, quits the poſſeſſion of the goods, 

the taking of them will not be a re/cous. R. Mod. Ca. 215. 8 
So, a man may make reſcous, if his cattle or goods be taken with- 


out cauſe z or, if he be frequently diſtrained, ſo that he cannot manure 


his land, he ſhall have an afſi/e de ſovent diftreſs. 4 Co. 11, b. 
As, if the lord diſtrains for rent when nothing is in arrear. 4 Co. 
11. 5. Co. L. 160. 6b. 


So, if he diſtrains for rent due by encroachment, the tenant may” 
tender ſo much as is due of right, and make reſcous if it be refuſed. 


+" 7 x” 8 
: So, if the tenant tenders the rent before diſtreſs, which is refuſed, 
and the lord afterwards diſtrains, the tenant may make re/ſcous. Co. 
I. 160. b. 2 Inft. 107. | | | . 
80, if the lord diſtrains out of his fee, the tenant may make reſcous. 
Co. L. 161. a. Vide ante, (A 3.) SR 
Or, in a highway, or place where by law he ought not to diſtrain, 
C1. L. 160. 3. Vide ante, (A z.) | 
So, if the cattle of a ſtranger are taken, the owner may make 
reſcous. Co. L. 160. b. | 
Or, beaſts of the plough, c. which ought not to be diſtrained. 
C0. L. 161. a. Vide ante (B 1, Vc.) - (C). 
th any thing not diſtrainable by common law, or flatute. Co. L. 
161. 4. 
So, a reſcous may be made upon a diſtreſs for a rent- charge, as well 
28 for a rent - ſervice, if the diſtreſs is not lawful. Co. L. 160. J. 


Or, upon a diſtreſs for an amerciament, which does not appear to 
be lawful. | 


As, if it be upon a preſentment in a lect for diverting a highway; 
for it cannot be diverted, tho' it may be {topped or obſtructed: but 


to divert is proper for a water-courſe. R. 1 And. 234. 


(D 6.) But a Diſtreſs ſhall not be uſed. 


Jo, a diſtreſs ought not to be abuſed; for that makes him, who 

ſtrained, a treſpaſſer ab initio. Vide Treſpaſs, (C 2.) | 

a f he drives it to another county, and there ſells it. R. 
id. 5. a | 
If a horſe three times leaps over the pound, for which he ties the 


liorſe to a ſtake in the pound, and the horſe chokes himſelf by the 
rope. 1 Rol. 673. J. 26. 


a man works cattle diſtrained. 1 Leo. 220. | 
f a man diſtraing an hide, and for preſervation, tans it. R. Cro. 
7 If 
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8 If he diſtrains a hogſhead of beer, and taſtes the liquor. N. J 
Ca. 215, 6. N | 7 * 

S8o, il a man milks a cow; tho' it be for the benefit of the coy, 
K. 1 Rol. 673. 1. 32. Ney, 119. 1 Leo. 220. Vide 2 Cm. 19g, 
Cemb. cont. | | 
If he cords a trunk for greater ſecurity, being informed that there 
are in it things of value. D. 1 Vent. 37. 8 

But uſing for the benefit of the owner ſhall be allowed : as, if he 
fcours armour taken for a diſtreſs: Vide Cro. El. 783. 

So, if cows, horſes, &c. are taken in withernam, they may be 
milked or worked in a reaſonable manner: for they are delivered to 
the party in lieu of his own cattle. K. 1 Leo. 220, 

6 And when the cattle are reſtored, the labour ſhall be for their diet. 

W. 46. | | 
So, if ſeveral barrels of beer are diſtrained for rent, and the dil. 
trainer takes the liquor of one; he ſhall be a treſpaſſer only for that 
barrel. Mod. Ca. 226. * 

[By the 11 G. 2: 19. / 19, 20. diſtreſſes for rent ſhall not be deemed 
unlawful for any irregularity, or unlawful act afterwards done by the 
party diſtraining, nor the party deemed a treſpaſſer ab initio: but the 
parties grieved thereby may recover ſatisfaction for the ſpecial damage 
and no more, in an action of treſpaſs, or on the caſe, and the plaintif 
recovering ſhall be paid his full coſts of fuit. But no tenant ſhall re- 
cover in ſuch action, if tender of amends hath been made by the party 
diſtraining.] | x n 

| (D 7.) Nor fold. 

(D 7.) By the common law.) So, by the common law, a diſtreſs for 
rent cannot be ſold. | 

Yet, by the common law the king might ſell it; 

But not the cattle of an under-lefſee of his tenant after the rent in- 
curred : tho? they might be diſtrained. 2 Rel. 159. J. 45. | 
* So, a diſtreſs for a fine, or amerciament, in a leet the lord may ſell, 
or impound, at his pleaſure. 8 Co. 41. 6. | 

So, by cuſtom, he may ſell upon a diſtringas pro certo lete, or for 
an amerciament in a court-baron. R. 1 Sal. 379. 

So, where a ſtatute gives an execution for a penalty by diſtrel, 
without more, the officer may ſell. R. 2 Jon. 25. R. 1 Sal. 379- 


(D 8.) When by fatute.) But now, by the . 2 W. & M. 5. if 
goods be diſtrained for rent due, on demiſe, or contract, and the 
owner does not replevy them in five days next after ſuch diſtreſs taken, 
and notice thereof with the cauſe of taking, left at the chief manſion, 
or other moſt notorious place of the premiſes charged with the rent, 
then aſter ſzch diſtreſs, notice and five days, the diſtrainer, with the 
ſheriff, under-ſheriff, or conſtable of the hundred or place, may caui- 
the goods to be appraiſed by two ſworn appraiſers, (whom the ſheriff, 
under-ſheriff, Ic. may ſwear,) and afterwards may ſell the ſame for the 
beſt price that can be gotten, towards ſatisfaction of the rent, and 
charges of ſuch diſtreſs, appraiſement, and ſale, leaving the overplus, 
if any, in the hands of the ſheriff or conſtable for the owner's ule. 

If a diſtreſs be for rent, notice of it ought to be given. 5 
But in the notice, it is not neceſſary to mention, when the rent be- 


came due for which the diſtreſs was made. Doug. 281-] And 


E r . © AY Fi 
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And all goods diſtrained, except corn and hay, ought to be removed 


immediately. R. Mod. Ca. 215. : | 
But notice may be given to the tenant in perſon, as well as left at 


his houſe, He. R. T. 7 W. 3. B. R. inter Walter and Rumball, 1 Sal. 


247. (Vide 1 Ld. Ray. 54.) Tk ; 

And if they are not the goods of the tenant himſelf, notice to the 
owner of the goods is ſufficient, R. 4 Mad. 394, 5. in trover, or other 
action for the goods, by the owner, 1 Sal. 247. | 

But if the tenant had brought a rep/evin for the goods, notice to the 


| owner had not been ſufficient, without notice alſo at the manſion of 


the tenant, or other notorious place upon the premiſes. 1 Sal. 247. 
(Vide 1 Ld. Ray. 54.) | ; | | | 

So, if a diſtreſs be upon land within two hundreds, the conſtable 
of the hundred, where the diſtreſs was impounded, may ſwear the 
appraiſers, R. 4 Mod. 395. 1 Sal, 247. (Lide 1 Ld, Ray. 55.) 

Yet a diſtreſs cannot be conveyed to a remote county. 1 Sal. 247. 

A ſale by the diſtrainer or his ſervant is ſufficient, tho' the ſheriff, 
c. be not preſent at the ſale, R. T. 7 W. 3. B. R. inter Walter 
and Rumball, Vide 4 Mod. 390. | 

And a ſale for a price at which they were appraiſed, ſhall be intended 
the beſt price, if the contrary does not appear. R. inter Walter and 
Rumball, 4 Mod. 391. (Vide 1 Ld. Ray. 55.) | 

So, now by the ff. 4 G. 2. 28. remedy ſhall be by diſtreſs and ſale, 
for rents-ſeck, of aſſiſe, and chief- rents, paid three years in twenty 
years before that ſeſſion of parliament, or afterwards created, as for 
rent reſerved on leaſe, x 

[By the /. 11 G. 2. 19. notice of the place where goods diſtrained 
are depoſited ſhall within one week be given to the leſflce, or left at his 
laſt place of abode; and if after a diſtreſs for rent, taken of corn, &c, 
growing, Sc. the rent, and coſts of the diſtreſs be paid, or tendred, 
the diſtreſs ſhall ceaſe, and the corn, Cc. ſhall be delivered to the 
tenant. ] | 


And by the ſame 2 diſtreſſes may be impounded, appraiſed, and 


{old on the premiſes, E 

[A diſtreſs cannot be ſupported on a rent- ſeck, but on the autho- 
rity. olf this ſtatute, and therefore the avowry muſt ſtate, that the rent 
had been duly anſwered, or paid for the ſpace of three years, within 
the ſpace of 20 years before the firſt day of the ſeſſion of parliament, 
when the ſtatute paſſed. Dict. per Buller J. Doug. 628.] 


(D 9.) When not.] Yet by fl. 2 W. & A. 5. if diſtreſs and ſale 
ſhall be made for rent, when no rent is due, the owner of the goods 
diſtrained may by treſpaſs, or action on the caſe againſt the diſtrainer, 
his executor or adminiſtrator, recover the double value of the goods 
diſtrained and ſold, with full coſts, Vide 4 Med. 231. : 

And the plaintiff need not allege a demiſe in form. R. 4 Mod. 232. 

And it is ſufficient to ſay, that the defendant took the goods nomine 
®fridlionis. R. 4 Med. 232. i 
£37 Replevin. | | 
When replevin lies upon a diſtreſs, vide in Replevin. — Pleader, 
(3 K 1, & 6.) 7 . | 

Vide more of title Difireſs, in Bye-Law, (D 2.) — Pleader, (a 8 1 

. 7 He- 70, ( 2.) kl ( 9. 

AM 25.) — Rent, (D 3, Cc.) — Seifin (E). — Sewers, (E 6.) 
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DISTRIBUTION. 


Diſtribution of a Bankrupt's Eſtate. 
Vide Bankrupt, (D 30, 31.) 
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Diſtribution of an Inteſtate's Eftate. 
Vide Adminiſtration (H). — Chancery, (3 D 1, &c.) 
Diſtributive Words. 

Vide Parols, (A 13.) 
DISTRINGAS. 

Vide Enqueſt, (C 6.) —=Procefs, (D 7.) 
DISTURBANCE. 


Vi ade Kaen the Caſe for a Diflurbance. — Pleader, (2 16. 5 
_ ff Impedit (D). Ns 
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DIVINE SERVICE. 
Vide Sacraments (B—E). 
DIVORCE. 


vide Abatement, (H 43.) — Baron and Feme, (O 1, We.) — Dau, 
(A I, 2.)—Pleader, (2 * 12.) 


DOGS. 
Vide Chaſe (M). 
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DON ATIVE. 
(A) The Original of it, &c. 


H E king fourids a church, hoſpital, or chapel, and exempts i 
from the juriſdiction of the ordinary; this ſhall be a donatire 


Co. L. 344. 0. | | 
So, if he founds it, tho” he does not exempt it by expreſs words. 


Co. L. 344. a. 

So, if a ſubject, by the by licence, founds a church, or chape| 
to be exem the juriſdiction of the ordinary, it ſhall be a dont 
tive: and this was the original of all donatives. Co. L. 344. 4. 

Originally all abbies and priories were donative. 

So, all the biſhoprics in England were donative by the deliver of 
a crozier and ring, till by a charter 5 June 17 Job. they were made 
eligible. Co. L. 344. 1285 | | | 

A prebend, chantry, and chapel may be donative. . Co. L. 344% 

And, at this day, a parochial church of the king's foundation mJ | 


de donatire, and ſhall have the cure of ſouls. 2 Rol. 341. J. 20. 
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So, if it be of the foundation of a ſubject. Semb. Co. L. 344. a. 
2 Rol. 341. J. 30. '2 Cro, 63. s a I 

But generally, a donative has not curam animarum, where it has 


not preſentation and iuſtitution. Per Twi/d, and Keeling, 1 Mod. 11, 
A donative is exempted from the juriſdiction of the ordinary. Go. I. 


. #6 | | 
* therefore, the incumbent need only have the donation from 
the patron, without admiſſion or inſtitution by the ordinary. Co. L. 
344. a. Dav. 40. 5. 2 Cro. 63. I | 

And a lapſe does not incur for want of a donation, if it be not 
ſpecially provided in the foundation. Co. L. 344. a. 2 Cro. 517. 

[But by f. 1 G. 1. ff. 2. c. 10. / 6. ſuch donatives as by that ſtatute 
receive the benefit of queen Azne's bounty, ſhall be ſubject to lapſe, 
c. in the ſame manner as preſentatives, /. 7. provided that tho? the 
lapſe be incurred, yet if the perſon entitled ſhall nominate before ad- 
vantage taken of the lapſe, his nomination ſhall be good. Vid. 3 Term 
Rep. 396.) | 85 

ne cannot viſit; but the patron may. Co. L. 344. 4. 
Dav 46. 5. | | | | 
| If the king be patron, he viſits by his chancellor. Ce. L. 344. a. 
Vide Viſitor, (A 2,) = 

If a ſubject, he viſits by commiſhoners. Co. L. 344. a. 2 Rel. 341. 
. 30. Vide Viſiter, (A 4.) Þ | | 

So, the patron ſolely may deprive for hereſy, or other offence, R. 
Ve. 61, 2. | | 

=> patron ſolely ſhall inquire of the reparation and ornaments. 
Mod. go. | | | 

If the biſhop intermeddles with that which belongs to the patron, 


2 prohibition ſhall go, x Mad. go. 


Yet the incumbent ought to be infra facres ordines ; for his fune- 
tion is ſpiritual. Co. I. 344. a. if the donative has a cure. 2 Kol. 
24h J. 35. K. Tel. 61. | 

[The incumbent of a donative muſt be 23, in deacon's orders, ſub- 
ſcribe, read, &c. as for any other benefice: but it is not neceſ- 
lary for him_to prove the performance of them. Pouell v. Milburn, 


M. 13 C. 3. 3 Will. 355.] 


And if he be diſturbed, the patron ſhall have a quare impedit pra- 
ſentare ad eccl;fiam, and ſhall count upon the ſpecial matter. Co. L. 
344-4, Vide Pleader, (3 | 6.) | 

So, he may be cited to take a licence from the biſhop to preach; 
and a prohibition does not go. R. 1 Mod. 90. 2 Keb. 876. LIED 

He need not have a licence to preach, Pavell v. Milburn, M. 
13 6.3. 3 Wil. 355. 

Un the caſe of a donative, the party is in full poſſeſſion imme - 
lately on his nomination without the biſhop's licence, and he may 
maintain an action for money had and received againſt any-perſou 
who takes the profits, Di#. per Aſhhurſt J. 1 Term Rep. 403. 

Or, for marrying there without licence. X. per three 7, 1 Sid, 
432. 1. Mod. 22. | | | 

do, if he preſents to a donative by ſimony, it will be within the /at. 
31 El, 6. R. Cro. Car. 331. | 

But if it be dou ed, whether it be donative or preſentative, and 
ny ſues for induction, a prohibition docs not go: for till induction 
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the induction is null. E. Cro. El. 653. 


who admits and inſtitutes him; it ſhall never be donative afterwards, 


property is diveſted out of him, without other ceremony. K. 2 Cre, 


amounts to a reſignation of the whole. R. 2 Cro. 63. Tel. 61. 


-parochial, the ordinary may compel him to make it : for he is not 


oe agar 
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and was ſeiſed during the coverture, to hold in ſeveralty for he 
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the incumbent has no remedy to try the, right; and if it be a donative, 
So, if a patron preſents his clerk to a donative, to the ordinary, 


but always preſentative. Co. L. 344. a. 2 Rol. 342. I. 45. 2 Cre, 63. 
But a preſentation to a donative by a ſtranger, and admiſſion and 
inſtitution upon it, do not make the church preſentative. Ca. I. 344.4. 
2 Rol. 342. J. 50. WOE | | 
Or, to a donative created by the king's letters patent. Per tau * 
Sal. 541. | | 


If an incumbent of a donative reſigns his church to the patron, the 


63. Tel. 61. Mo. 765. 3 15 
And if there be two patrons, if he reſigns to one of them, if the 
other affents. R. 2 Cro. 63. | 
So, if he reſigns to one of the patrons and a ſtranger. R. Ye. 61. 
A reſignation in the words of the donation, as, of his church, 


But if the patron refuſes to make a donation when the church is 


exempt, tho' the church is. Per four J. Tel. 61. 

[If A. ſeiſed of advowſon of donative, the church becomes void, 
A. dies, (the church ſtill void,) having firſt made his will and B. ex- 
ecutor, it deſcends to the heir at law: was it preſentative, the ex- 
ecutor would have title. Reppington v. Tamworth Schzol, P. 3 G. 3. 


2 Will. 150. 
DOUBLE DECLARATION. 
Vide Pleader, (C 33.) 
DOUBLE PLEA. 
Vide Pleader, (E 2.) 


DOUBLE REPLICATION. 
Vide Pleader, (F 16.) | 


DOW ER. 
(A) Dower by the Common Law. 


(A 1.) What Wife ſhall be endowed. 


\ th ago is by the common law, by cuſtom, ad gfium eccleſia, 
ex aſſenſu patris, or de la plus beale, 

"tk common law is, when a woman takes an huſband 
ſeiſed in fee, in general tail, or as heir to a ſpecial tail, after the 
death of her huſband, (if ſhe be then nine years old,) ſhe ſhall be en- 


dowred of a third part of all lands and tenements of which her — 
T n 


Every 


1.tt. ſ. 36. | | 
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Every wife regularly ſhall be endowed, 

Tho' ſhe was a nief before marriage. Co. L. 31. a. | 

Tho' ſhe was divorced d menſa & thoro, Co. L. 33.6. or divorce- 
able 4 vinculo, if the huſband died before the divorce. Co. L. 33. a. 

Tho! the wife was attainted for felony, Cc. if the was afterwards 
pardoned betore the death of her huſband. Co. L. 33+ 4. Vide poſt. 


F 1.) PREG F 
Tho! her huſband was an idiot, or non compos, or outlawed. Co. 
31. 4. | | | 

y . for felony, treſpaſs, præmunire, hereſy, c. Co. L. 3 1. a. 
Tho” the huſband was a villein to a common perlon, if the huſ- 

band died before the entry of his lord. Co. L. 31. a. 

So, where the huſband was attainted for treaſon, after the attain- 


der reverſed by error. Mo. 639. 


(A 2.) What not. 


But if the wife of a ſubject be an alien, ſhe ſhall not be endowed. 
Co. L. 31. b. Vide Alien, (C 1.) | SS 

Nor, the wife of an alien. Co. L. 31. a. 

Nor, the wife of the king's villein. Co. L. 31. as 

So, if an alien, after alienation by her huſband, be made a deni- 
zen, ſhe ſhall not be endowed. Co. L. 33. a. 

So, if the marriage be divorced 2 vincu/o, the woman ſhall not be 
endowed, Co. IL. 33. b. 1 Rol. 681. R. 47 £d. 3. pl. 78. | 
Nor, if a wife clopes from her huſband, and be not reconciled, 
Vide poſt. (F 2.) 

So, the woman ſhall not be endowed, if it be not a lawful mar- 
rage; for it ſhall be tried by the biſhop. 1 Leo. 5g 3. 

[A marriage celebrated in Scut/and (but not between perſons who 
go thither for the © purpoſe of evading the laws of England) will en- 
title the woman to dower in Euglaud. 1derton v. Iderton, T. 33 G. 3. 
2 H. Bl. 145.J | | 

(The lawtulneſs of ſuch a marriage may be tried by a jury. Bid. 

So, if the huſband be attainted for high treaſon, his wife ſhall not 
be endowed. Co. I. 31. 2.; for the //. 1 Ed. 6. 12. which allows 
dower to-the wile of a perſon attainted of treaſon, is repealed as to 
tais by the f. 5 & 6 Ed. 6. 11. Co. L. 37. a. 41. 4. Vide poſt. (F 1.) 
Vids Forfeiture, (B 2.) | 

Tho' the treaſon was committed after the title to dower com- 
menced. Co. L. 31. a. 1 Leo. 3. | | 

So, a Jew, who is not converted to Chriſtianity with her huſband, 
ſnall loſe her dower. Co. L. 32. a. | 

So, the wife ſhall not have dower, if the huſband be attainted for 
:rcaſon, tho' afterwards pardoned. I Leo. 3. 

do, if a huſband takes a wife, living his former wife; the ſecond 
marriage is null, and the wife ſhall not be endowed. Perk. /. 304. 

So, if a wife takes a ſecond huſband in the life of the former, ſhe 
ſhall not be endowed. Perk. J. Zo. | | 

90, if a woman be contracted to a huſband who dies before the 
marriage is completed. Perk. ſ. 306. 


(A 3.) At what Age. 


A wife ſhall be endowed if ſhe be of the age of nine years at the 
| M m 3 : death 


* 
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death of her huſband ; tho' ſhe cannot aſſent to the marriage befofe 
the age of twelve years. Co. L. 33. a. | 

Tho? the huſband was under the age of nine years. Ce. I. 33. a, 
40. a. | 

Tho? the huſband aliens the land before the wife attains her ape of 
nine years. Co. L. 23. a. | 

Tho? the wife was above the age of 100 years; ſo that by poſſ;. 
bility ſhe could not have iſſur. Co. L. 40. a. 1 Rol. 675. J. 11, 

But a wife ſhall not have dower by the common law, if ſhe be un. 
der the age of nine years at the death of her huſband. Co. L. 33. 4 
Vide 1 Rol. 675. I. 15. | 

Yet a wife may have dower ex aſſenſu patris, or ad oftium eckjie 
before ſuch age. Co. L. 37. a. | | | 


(A 4.) Of what Seiſin. 


A wife ſhall be endowed where the huſband had a ſeifin in law, as 


well as where he had an actual ſeiſin. Co. L. 31. ai 

And therefore, if after a deſcent of land the huſband dies before 
entry, his wife ſhail be endowed. Co. L. 31. a. 

So, a wife ſhall be endowed, tho' the ſeiſin did not continue till 
the death of the huſband : as, if a man ſeiſed in fee takes a wiſe, and 
then ſells, or aliens his lands to another and his heirs. Co. L. 32. a. 


So, a wife ſhall be endowed, tho' the eſtate of her huſband be 


evicted by an elder title, after r of the eviction: as, if the grand- 
father enfeoffs the father, and afterwards the wife of the grandfather 
recovers dower from him, and dies; the wife of the father ſhall be 
afterwards endowed df the ſame land, Co. L. 31. 6. | 

Sp, if land deſcends to the father, who dies, and his wife is en- 
dowed ; if the wife of the grandfather recovers her dower againſt 
her, and afterwards dies, the wife of the father ſha:l have the land 
after her death. Co. L. 31.6. 

So, the wife ſhall be endowed, where the eſtate of the huſhand is 
evicted by covin: as, if a man recovers againſt him by his reddition, 
without right. 2 Inf. 349. | | | 

So, by the ff, IV. 2. 4. if there be a recovery by default, aud he 
cannot ſhew that the recoveror had a right. 2 ft. 349. 

So, a wife ſhall be endowed where the huſband had the eftate, 
tho” it was upon truſt to give to another: as, if a feoffment be to 4. 
upon condition that he enfeoff B.; the wife of A. ſhall be endowed, 
1 Rol. 678. J. 36. | 

If a bargain and ſale be to A. in fee, in conſideration that he re- 
demiſe to the bargainor, upon a condition to be void; tho! it be in 
the nature of a mortgage, yer the wife of A. ſhall be endowed : for 
it ought to be a bargain to two if he would avoid the dower of the 
wife; and therefore equity will not give relief. Certified ta Chancery, 
Crs. Gar. 191. . 


(A 5.) Of what, not. 


But a wife ſhall not be endowed, where her huſband had ſeiſin 
only for an inſtant, or as an inftrument : as, if cgſtuy que uſe, after the 


A. 1 K. 3., and before the ff, 27 H. 8. 10. had made a feoffment, bs 


wife would not be endowed Co. L. 31. 6, 


So, 


his heirs : the wife of the feoffee ſhall not be endowed. | 

Nor. the wife of the conuſee of a fine who renders the eſtate to the 
conuſor. Co. L. 31. 6. 2 Co. 77. a. | 

If a copyhold eſcheats to the lord of a manor, who afterwards grants 
it by copy; his wife ſhall not be endowed of it. R. 4 Go. 24. a. 

If a mortgagor pays the money at the day, the wife of the mortgagee 
ſhall not be endowed. Cro. Car. 191. $i; 

Or, if he redeems by conſent after the day. 2, 1 Rol. 679. O. 


gives a fee, his wife ſhall not be endowed : for the ſame inſtant that 
he had a fee, it was out of him. 2 Cro. 615. 1 Rol. 676. J. 45. 

So, if a joint-tenant makes a feoffment; tho' the eſtate was ſevered 
for an inſtant. 2 Cro. 615. | 


So, if a feoffment be now to B. and his heirs, to the uſe of C. and 


_ 


So, if tenant for life makrs a feoffment; tho? he has a fee, who 


So, if tenant in ſpecial tail makes a feoffment, with a letter of at- 


torney Cc. and then takes a wife, and afterwards livery is made. R. 


2 Cro. 615. 1 Rol. 676. J. 50. | 
So, a wife ſhall not be endowed, where the ſeiſin of her huſband is 


wholly defeated: as, if land deſcends to A. who enters, and then his 


mother recovers dower from him, and afterwards dies; the wife of 
A, ſhall not be endowed ; for the ſeiſin of A. was entirely defeated. 


. L. 31. a. | 1 
If a feoſfor enters upon a feoffee for a condition broken; the wife 


of the feoffee ſhall not be endowed : for his ſeiſin is defeated by the re- 


entry of the feoffor. Perk. ſ. 311, 312. 1 Rol. 474. O. 

If land taken in exchange, or alloted upon partition, be afterwards 
recovered in value, upon eviction of the land given in exchange, &c. 
the wife ſhall not be endowed of the land recovered. Perk. /. 309, 310. 

So, if the ſciſin of the huſband be evicted by a recovery upon title, 
his wife ſhall not be endowed. 2 Iuſt. 349. 

So, if tenant in ſpecial tail makes a diſcontinuance, and takes back 
an eltate in fee, and afterwards takes another wife, and dies, and the 
iſſue in tail enters; the ſecond wife ſhall not be endowed : for the 
leiſin of the fee is defeated by the remitter. Co. L. 31.b. Dy. 41.9. 

Nor, where the eſtate of the huſband is determined: as, if a feoff- 
ment, or covenant to ſtand ſeiſed, Sc. be to the uſe of B. and his 
heirs till C. marries; B. dies, his heir takes a wife, and dies, and then 
C. marries; the wife ſhall not be endowed. Dub. 1 Rol. 676. F. 


So, a wife ſhall not be endowed, where her huſband had not ſeiſin 


in fact, or in law, during the coverture. Co. L. 31. a. | 

So, if a bargain and ſale be upon condition, and the condition be 
broken, and the bargainor dies before entry; his wife ſhall not be 
endowed : for tho? the uſe reveſts without entry, yet by the ff. 27 H. 8. 
the uſe is incorporated with the land, and without entry he is not 
leiſcd of the land, and therefore his wife ſhall not be endowed. 6 Co. 
34. a, | 

So, a wife ſhall not be endowed of land given in exchange, and 
alſo of land taken in exchange: but ſhe has her election to have the 
one or the other. Co. L. 31. b. 5 Iz. 


(A 6.) Of what Eſtate. 
A woman ſhall be endowed, where her huſband was ſeiſed in fee, 


1 tail general, or as heir in ſpecial tail. Lit. /. 36. 
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And generally, in every caſe, where the iſſue which the bufbang 
may have by his wife by poſſibility may inherit, as heir to the huſband 
to-ſuch eſtate in the tenements as, the huſband has, his wife ſhall he 
endowed. Lit. ſ. 53. 

And therefore, where land is given to A. and the heirs of his body 
upon B. his wife begotten ; tho? A. be donee in ſpecial tail, B. hall 
be endowed : for her iſſue may inherit the ſame eſtate as heir to the 
huſband. Lit. /. 53. | 

So, if an eſtate be limited to A. for life, remainder immediately to 
him in fee, or in tail, without any meſne remainder ; his wife (hal 

be. endowed ; for he has both eſtates in him. 1 Rol. 677. J. 10. 25. 
Perk. ſ. 338. 

IIA. ſenior & ux., and A. junior & ux. , covenant to levy a fine to the 
uſe of the conuſees, which is done; and the conuſees by leaſe and 
| releaſe convey to the uſe of A. ſenior for life, and to his wife if ſhe 
| ſurvive, then to A. junior, (his ſon and heir-apparent,) remainder to his 
| firſt and other ſons in tail-male, remainder to his daughters in tail 
| remainder to A. ſenior in fee, with a power to A. junior to ſettle on 
= any other wife; A. ſenior & ux. die without other iſſue, in the life. 
| time of A. junior; his wife dies; he marries again, and dies without 
| iſſue ; his wife is entitled to dower in theſe lands. Hovter v. Hotker, 
H. 576.2. B. K. A. 13] 

So, if there be a meſne remainder for years; but ceſſet executio during 
the term. Perk. /. 336. R. 1 Sal. 254. Lut. 529. | 

So, if there be a meſne remainder for life, who turrenders his cſtate 
to the tenant for life. 1 Rol. 677. J. 18. 

Tho' the ſurrender be upon condition: for the eſtate is gone till the 
condition is broken, 1 Rol. 677. J. 20. 

So, if an eſtate be to A. for life, remainder to B. for years, remain- 
der to A. in tail or in fee; the wife of A. ſhall be endowed. R. 1 Sol, 
254. Lut. 733. : 

So, if an eſtate be limited to A. for years, remainder to B. in tail, 
or in fee; the wife of B. ſhall have dower of the reverſion or remain- 
der. Lut. 733. | 

So, if a man makes a leaſe for years, rendring rent, and takes a 
wife, ſhe ſhall be endowed of the reverſion and a third part of the rent. 
Co. L. 32. 2. R. 1 Kol. 678. J. 15. | 

Yet, if no rent be reſerved upon the leaſe for years, execution ſhall 
ſtay during the term. N. 1 Rol. 678. J. 20. | 
Sa, if a term be to A., remainder to B. in tail, &'c. though the 
term be upon truſt to attend the inheritance, the wife of B. ſhall not 
have dower till the expiration of the term. R. Ca. Parl. 71. 

And if B. ſells, and the term is aſſigned to defend the purchaſer ; 
Chancery will not decree the truſt of the term to the wife for a third 
part. R. Ca. Parl. 69. y Be 

But a term upon truſt to attend the inheritance ſhall be decreed n 
Equity to tenant in dower, againſt the heir at law. R. Ca. Parl. 70. 

So, if the huſband has a defeaſible eſtate in fee, tail, c. his wiſe 
ſhall be endowed till his eſtate be defeated. 1 R/. 677. J. 27. 40 
Fide ante, (A 5.) "RP 

As, if huſband and wife, leſſees for life, make a ſurrender to the 
leſſor, which is avoidable by the wife leſſee ; yet the wife of the 
leſſor ſhall be endowed till the ſurrender be defeated. 1 Rol. 667: 

. 30: At. 805 
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$0, the wife of a diſſeiſor, till the diſſeiſin be avoided. 1 Rol. 677. 


, 55, if huſband and wife, and A., be tenants in common, and the 


huſband dies before partition; the wife ſhall be endowed of his part 


againſt his heir. R. 3 Lev. 84. 


(A 7. Of what, not. | 


But if there are joint-tenants in fee, and one dies; his wife ſhall 
not be endowed : for the eſtate ſurvives. Co. L. 31. 6. | | 

So, if the huſband be ſeiſed in ſpecial tail; the ſecond wife ſhall. 
not be endowed : tor the iſſue of the ſecond wife cannot by poſſibility 
inherit the ſame eſtate as heir to the huſband. Lit. ſ. 53. | 

Tho? the iſſue of the wife by poſſibility may inherit to him: as, if 
tenant in tail general makes a feoffment, and takes back an eſtate to 
him and his wife, and the heirs of their bodies; the wife dies, and 
the huſband takes another wife, and dies; the ſecond wife ſhall not 
be endowed : for during his life he was ſeiſed in ſpecial tail, tho' the 
iſue by the ſecond wife by poſſibility might inherit. Co. L. 31. B. 

So, if the huſband has only an eſtate for life, his wife ſhall not be 
endowed, | - 

Tho' the eſtate be to him and his heirs for the life of B. 1 Rol. 

676. J. 43. D. cont. 1 Sand. 261, Vide Eftates. 
Tho' the inheritance be alſo to the tenant for life, if it be not ex- 
ecuted in him: as, if it be to A. for life, remainder to B. for life, 
or in tail, remainder in fee, or in tail to A.; the wife of A. ſhall not 
be endowed. R. 1 Kol. 677. I. 15. Perk. ſ. 333. 335. 1 Sal. 254. 

So, if an eſtate be granted to A. and B., and to the heirs of B. who 
dies, his wife ſhall not be endowed ; for the fee was not entirely ex- 
ecuted during the life of 4. Perk. /. 334. 7500 be 

So, if the remainder-man for life, or in tail, grants his eſtate to 
tenant for life: for it was 3ugſi a reverſion in him in remainder. 
I Rel. 677. J. 5. | | * 

So, if there be a remainder for the life of tenant for life upon truſt 
to preſerve contingent uſes. R. 3 Lev. 437. 

do, if the huſband has only a term for years, his wife ſhall not be 
endowed by law or equity. Ca. Parl. 72. ; EE. 

90, if A. be ſeiſed in truſt for B. in fee, Cc. the wife of B. ſhall 
not be endowed in law or equity. Ca. Parl. 71. 

(If land is conveyed to truſtee and his heirs, to the uſe of him and 
his heirs, to ſtand ſeiſed to the uſe of the heirs of A., and A. deviſes 
this truſt-eſtate to B. who dies, B.'s wife is not dowable of it. At- 
torney-General v. Scott, M. 9 G. 2. C. T. T. 138.] 


(A 8.) Of what Lands and Tenements. 


A wife ſhall be endowed of the third part of all ſuch lands and te- 
nements of which her huſband was ſeiſed during the coverture. 

And therefore, a wife ſhall be endowed of a rent-ſervice, charge, 
or ſeck. Co. I. 32. a. | : 

Of common certain, appendant, or appurtenant. Co. L. 32. 4 


And it ſhall be intended common appendant, if it does not appear 
to the contrary. R. Jon. 315. | 
Of tithes, wide Co. L. 32. a. 


So, a wife ſhall be endowed of the chief manſion, or meſſuage of 


ker hulband. Co. L. 31. by Tho? 
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Tho' it be a caſtle : for Mag. Charta, 7. ſhall be underſtood only 
of a caſtle for defence of the realm. Co. L. Z3t- 6. 
Tho' it be the capital ſeat, where her huſband was a baron of the 


realm: for caput baronie is underſtood of the principal ſeat of feudal 


baronies given by the king to be held for the defence of the realm, 
R. 1 Sal. 253. 3 Lev. 401. 5 Mod. 65. Skin. 592. 5 of 

[Dower does not lie of a tenement. Kent v. Kerry, P. 11 C. 
Str. 625. | | , 

[It lies of a meſſuage or workſhop. Bern v. Bern, M. 8 G. 2. 
B. R. H. 72. | 

So, ſhe ſhall be endowed of entire tenements, tho? it cannot be h 
metes and bounds ; as, of a mill; and ſhe ſhall have the third toll. 
diſh, or the whole mill every third month. Co. L. 32. a. 
So, of a villein; and ſhall have his Iabour every third day, week, 
or month. Co. L. 32. a. 3 

Of the profits of a fair, or office. Co. L. 32. 4. 

Of ſtallage, a dovecote, a piſcary ; and ſhall have the third fiſh, or 
tertium jactum retis. Co. L. 32. a. VA 
Of an advowſon; and ſhall have the third turn. Co. L. 32. 4. 

[The ſhares in the navigation of the river Avon, under the ſt. 
10 Anne, held by M. KR. to be real eſtate, and ſubject to dower. 


Buckeridge v. Ingram, 2 Veſ. jun. 65 2. 
(A 9.) Of what, not. 


But the queen ſhall not be endowed of the crown of England, 
1 Rol. 676. J. 3. | | : 

So, a wife thall not be endowed of common in groſs uncertain, 
Jen. 315. | : | | 

So, by the common'law, a wife ſhall not be endowed of chattels, 
tho” by the civil law ſhe may. 1 Nel. 675. l. 40. 


(A 10.) When Title to Dower commences, 


To a title to have dower three things are neceſſary : marriage, 
ſeiſin, and the death of the huſband. Cv. L. 31. a. 32. a. 


(A 11.) Aſſignment of Dower ; Quarentine. 


Dy the ff. Mag. Charta, 9 V 3. 7. Vidua maneat in capitali meſ- 
ſuag io mariti ſua per 40 dies, infra quos dos ei aſſignetur: and this term 
of 40 days 1s called her quarentine. Co. L. 32. b. 34. b. 2 Inf. 16. 

But by the ſame ſlatute, ſi domus illa fit . domus competens pro- 
videatur in qud poteſt morari donec does ei afſignetur ; & habeat rationabil 
eftoverium ſuum interim. 

And therefore, the wife ſhall have quarentine only for 40 days. 
Co. L. 32.6. 1 

Tho- before the Conqueſt ſhe would have had it for a year. Cs. 
L. 32. b. | 

The quarentine ſhall be allowed in the principal meſſuage of the 
buſband, of which ſhe is dowable. 2 I,. 17. | 

Tho' it be called a caſtle; if it be not maintained for war, but for 
habitation. Co. L. 32. 5. 34. b. 2 Infl. 17. 

Tho' it be the principal manſion of a baron, or peer of the realm. 

R. 3 Lev. 401. 5 Mod. 65. 1 Sal. 253. | 1 
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And the wife during her quarentine ſhall have ſuſtenance de benis 
ri. 2 Inſt. 7. I | : 
"And if ſhe be ouſted of her quarentine, the wife ſhall have a writ 
to the ſheriff, which gives a commiſſion to him to make proceſs 


apainſt the defendant returnable in two or three days, and put her 


into poſſeſſion. Co. L. 34+ b. 2 Inf. 17. | 
but the forty days after the death of the huſband, allowed for 


quarentine, are incluſive of the day of his death, and there are but 


39 cays after. 2 17/. 17. 


So, the wife ſhall loſe her quarentine, if ſhe marries angther. 2 I. 


17. Co. L. 32. 6. 34+ 6. 

So, a wife cannot kill the oxen of the huſband for her ſuſtenance. 
Vide 2 Infl. 17. RD | 
S0, the wife ſhall not have her quarentine in a houſe which is a 
caſtle maintained for defence of the realm. Co. L. 32.6. 34. 6. 
2 Infl. 17. | | 

Nor, in that which is caput baronie, which uſually was a caſtle. 
2 Inf. 17. 

| (B) Dower by Cuſtom. 


BY cuſtom, a woman may be endowed of a moiety, the whole, or 


but a fourth part of the lands, of which her huſband was ſeiſed. 
Lit. . 37. Co. L. 33. 6. 21 Ed. 4. 53, 4. Vide Copybold, (K 2.) 
So, by cuſtom, a woman may be endowed of the profits of mines 
of tin, Fe. Dal. 2. 15 


(C) Dower ad Oflium Eccleſiæ. 


O, a man of full age might endow his wife ad oflium eccigſiæ, vel 

monaſlerii, after afſiance of the whole or part of his land; and 
there openly declare the quantity and certainty of the land which ſhe 
ſhall have. Lit. /. 39. 


And in ſuch cale the wife ſhall enter after the death of her huſe- 


band, without the aſſignment of any one. Lit. /. 39. | 
Aud ſuch endowment ſhall be good without deed : for he canno 
make a deed to his wife. Co. L. 34. a. 

Vide Co. L. 34. b. 35. a. 36. a. &c. Lit. ſ. 41, 42, Ec. 


Dower ex Aſenſu Patris. | 


For drawer ex aſſenſu putris, vide Lit. ſ. 40, 41, 42, Cc. Co. I. 
33,4. 35. b. 36. 4. 36. 6. 37. d. &C. | 


| (D) Dower de la pluis Beale. © 
D OWER de a pluis bealz is, when the huſband dies having lands, 


part in chivalry and part in ſocage, his heir within the age of 


14 years, by which the lord' enters as | pp in chivalry into the 


lands held of him, and the wife into the other land as guardian in 
locage, and afterwards ſhe brings dower againſt the guardian in 
val, he may plead this matter, and pray, that ſhe may be en- 
dowed of the moRt fair of the lands in ſocage; and judgment ſhall 


be accordingly. Lit. /. 48 
a ngly, J 48, 49. ; 
v9, tho? the lands in ſocage be not ſufficient for her whole dower, 
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ſhe ſhall have it in them for ſo much, and the reſidue only out of the 
land held in chivalry. Semb. Co. L. 39. a. 

After ſuch judgment to recover de la pluts beale, &c. the wife m 
in the preſence of her neighbours, endow herſelf by metes and bounds | 
of the faireſt of the lands in ſocage. Lit. ſ. 49, f 

And ſhe ſhall hold for her life. Co. L. 39. 6. | 

But the heir, before entry of the guardian in chivalry, cannot pray 
that the wife ſhall be endowed de la pluis beale : for it is a Privilege 
allowed only for ſaving the eſtate of the guardian in chivalry, Lit. 

fe 50. Vide Co. L. 39. b. 
So, ſuch endowment cannot be without the judgment of a court, 


Lit. J. 50. 


(E) Jointure. 
(E 1.) When it ſhall be a Bar to Dower. 


'Y common law, a jointure made to a wife after or before mar. 
riage, was not a bar to her dower : for a title to a freehold ſhall 
not be barred by a collateral ſatisfaction. Co. L. 36. b. R. 4 Co. 1, 
But now, by the „. 27 H. 8. 10. where an 4 hath been or 
ſhall be made in lands, tenements, or hereditaments, to a man and 
his wife and the heirs of the huſband, or to them and the heirs of 
their two bodies, or of one of them, or to them for their lives, or for 
the life of the wife, or to others to like uſes, for the jointure of the 
wife; ſuch jointreſs ſhall not have dower in any other lands which 
were her huſband's. | 

So, in every caſe, where an eſtate is limited to the wife for her life, 
or for a greater eſtate, ſolely or jointly with her huſband, which ſhall | 
take effect in poſſeſſion or profit immediately upon the death of the 
huſband, it ſhall be a good jointure. Co. L. 36. b. 

Tho' it be limited to the wife ſolely for her life, or to the huſ- 
band for life, and afterwards to the wife in remainder (after the death 
of her huſband) for life: for the caſes mentioned in the ſtatute are 
only for example. R. 4 Co. 2. a. Dy. 228. | 

Or, to huſband and wife, and the heirs males of their bodies. 4 Co. 
2. 5. K. Dy. 96. | | 

Or, to the wife and her heirs in fee-ſimple. R. 4 Co. 3. ö. R.pey 
three J. tuo cont, Dy. 248. a. | | | 
S0, tho' it be limited to the wife with a condition annexed : for if 
the condition was unreaſonable, it need not be accepted; and if it be 
accepted, it is the wife's fault if ſhe breaks it. R. 4 Co. 2. b. Sent, 
1 Leo. 311. | 

Tho! it be a condition in law; as, if the limitation be durante vidui- 
zate : for this is an eſtate for her life, if ſhe pleaſes. 4 Co. 2. 6. 

[A conveyance muſt be to the wife herſelf, and not to truſtees, in 
order to make the proviſion a jointure in point of law. Hervey. 
Hervey, M. 1739, 1 Atkyns, 561. | 3 TR 

So, tho' the eſtate be limited to the uſe of the wife: which is ex- 
ecuted by the ſtatute. Mo. 28. | 

Or the huſband, or his father, makes a feoffment upon condition to 
_ enfeoff the wife. Mo. 28. | 


So, a deviſe to a wiſe for life, in tail, &c, if it be expreſſed for her 
| ET | | jounture, 
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jointure, or 2 1 of her dower, ſhall be a bar of dower. R. 
4. a, Co. L. 36. ö. _ | 
y 6 eſtate limited to a wife (otherwiſe than by will) may be 
ayerred to be for her jointure, if it has the requiſites of a jointure; 
tho” it be not ſo expreſſed. R. 4 Co. 3. Vide Ow. 33. | 
So, a deviſe, which has words tantamount, though it is not ex- 
preſſed for a jointure, ſhall be a bar. Lut. 737. 
So, if a jointure be before marriage, ſhe cannot waive it, and claim 
dower. N. 4 Co. 3. a. | | 


(E 2.) When not. 


But by the /. 27 H. 8. 10. if a woman ſhall have a jointure made 
her after marriage, unleſs by act of parliament; ſhe may refuſe her 
jointure, and demand her dower at common law. 

Tho? before marriage an eſtate was limited to her in part of her 
jointure, and after marriage another for her whole jointure. K. 

(Go. 3. a. | | | 
: What ſhall be a waiver, vide in Baron and Feme, (S 4, &c.) 

[Jointure is not a bar to dower, when the original agreement is 
not in writing, or if the huſband is an infant. Bern v. Bern, M. 
8 6. 2. B. R. H. 752.) N 


By the ft. 2) H. 8. 10. if any woman be lawfully evicted of her 


jointure, or any part of it by entry, action, or by diſcontinuance of 


her huſband without fraud, ſhe ſhall be endowed of as much of her 
huſband's lands of which ſhe was dowable, as ſhe was evicted of. 
So, if evicted for part in the life of the huſband, ſhe ſhall be en- 
_ for ſo much, tho' ſhe accepts the reſidue of the jointure. R. 
Mo. 717. | | | 
8 if part was entailed, and the iſſue entred, and was in ward to 
the king. R. Mo. 721, 2. 


But ſhe ſhall be endowed only for life, tho“ ſhe be evicted of an 


eſtate-tail, or in fee. 4 Co. 3. 5. | 


Nor, ſhall ſhe be endowed, if ſhe joins with her, huſband in a fine 
of her jointure. Co. L. 36. b. £ 


80, it ſhall not be a jointure to bar dower, if the eſtate limited to 


the wife does not take effect to her in poſſeſſion, or profit, immediately 


upon the death of the huſband: as, if it be limited to the huſband 
for life, afterwards to B. for life, afterwards to the wife for life; tho 
B. dies in the life of the huſband. Co. L. 36. b. R. 4 Co. 2.b. - 
0 er B. for life in poſſeſſion, and afterwards to wife for life. 
4 Co. 2. ö. | | 
So, if it be to the wife for the life of another, or for two or three 
lives, it is not a jointure. Co. L. 36. 5. 4 Co. 3. a. 8 
Or, for a hundred, or a thouſand years. Co. L. 36. 6. | 
So, if it be limited to A. and his heirs, in truſt for the wife for her 
life; it is not a jointure. Co. L. 36. ö. 15 | 
Or, by bargain and ſale upon truſt to make a jointure. Mo. 28, g. 
So, if it be limited in ſatisſaction of part of her dower, it ſhall not 
be a jointure. Co. L. 36. 5. 4 Co. 3. a. N 
So, if an eſtate to huſband and wife and their heirs, upon condi- 


tion, be averred for a jointure ; the ſettlęment, without other circum- 


llances, is not a proof of it. R. 1 Lev. 311. | 
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| So, a deviſe cannot be averred for a jointure, if the words of the 
will do not import it. R. 4 Co. 4. a. R. Lut. 737. 

| When an alienation of a jointure ſhall be a forteiture, or not, vid; 
in Forfeiture. Vide Diſcontinuance, (A 5, 6.) ü 


[(E 3.) When the Wife ſhall be put to her Election. ] 


[When a jointure is made after marriage, the wife ſhall be put to 

her election, whether to take the jointure or her dower, for ſhe can. 
not have both. Vid. ſupra, (E 2.)] | 

[So, if the huſband make a deviſe in favour of the wife, and ex. 
preſs it to be in ſatisfaction of her dower. Vid. Ambler, 468. 682, 
73. RR 2H 
| A if he has diſpoſed of his property in ſuch a manner, that the 
deviſe is incouſiſtent with the dower : as, where he gave her an an. 
nuity our of his freehold eſtates, and ſubject to that annuity deviſed 
all his freehold eſtates to other perſons. Ambler, 468.] 

[So, where he gave an annuity to his wife, and fſu"jeCt to that an- 
nuity gave his /ands to truſtees upon other truſts. Id. 682. 

[So, tho' it appear that the dower is of more value than the 


annuity. I. 930. ] | 
| (F) How a Wife ſhall loſe her Dower. 


(F 1.) By Attainder. 


| BY common law, the wife ſhal! loſe her dower, if her huſband 
was attainted of high or petit treaſon. Co. L. 37. a. 41. 4. 


Vide ante, (A 2.) 
So, if he was attainted of a felony, above petit larceny. Co. I. 
37-4. 41. a. | 

And that, as well dower ad oftium ecclgſiæ, ex aſſenſu patris, or by 
cuſtom, as dower at common Jaw. Co. L. 37. a. 41. a. 

And dower againſt the feoffce of her huſband before the treaſon or 
felony committed, as well as againſt the king, or lord by eſcheat. G. 
L. 41. a. R. per all the Fudges, Dy. 140. 6. R. 1 Leo. 3. Sav. 54. 
But a wife ſhall not be barred of her jointure, if her huſband be 
attainted of treaſon or felony, Co. L. 37. a. 

So, by the /. 1 Ed. 6. 12. and 5 Ed. 6. 11. the wife ſhall hare 
dower, tho' her huſband be attainted tor murder, or other felony. 


Co. L. 37. a. 41. a. Vide ante, (A 2.) 


(F 2.) By Elopement, 


By ff. V. 2. 13 Ed. 1. 34. if a wife willingly leave her huſband, 
and go away and continue with her adulterer, ſhe ſhall be barred for 
ever of action to demand her dower, if ſhe be convict thereupon, ei- 
cept that her huſband willingly, and without coercion of the church, 


reconcile her, and ſuffer her to dwell with him. (Vide Co. L. 32. a. J. 


2 Inſt. 435. 1 Kol. 680. P.) 


(G) Remedy for Dower, 
(G 1,) Right of Dower. 


A WRIT of right of deer lies, when a wife has dower of part in 
the ſame vill: for then ſhe cannot have dower unde nibil bald 


againſt the ſame tenant. Reg. 3+ 4. F. N. 0 . 8. — But 


D 0 W E R. a 543 


But it does not lie where a wife loſes the land which ſhe holds in 
Jower, by default: for by the „. W. 2. 4. ſhe ſhall have a quod ei de- 
farceat ; and before, ſhe had no remedy but by a writ of diſceit, if ſhe 
was not ſummoned. F. N. B. 8. D. | 

Or, if ſhe loſes in an aſſiſe, or other action; for ſhe has no remedy 
but by attaint. F. N. B. 8. D. og? | 
Nor, in any caſe where ſhe ever had poſſeſſion of her dower by aſ- 
cgnment, or otherwiſe. Q. F. N. B. 8. D. E. | 

A writ of right of dower lies of a third part, or of a moiety, ac- 
cording to the uſage. Reg. 3. ö. F. N. B. 8. H. 4 | 

And ſhall be direQed to the heir, if he has a court, or his guardian. 
Reg. 3. 4. F. N. B. 7. F. 8. C. K. | 

And if by reaſon of his poverty, he has not a court: to the lord of 
the fee, Reg. 3. a. 

Since the /. Quia emptores terrarum, if the huſband aliens the whole 
in fee, it ſhall be directed to the feoffee. F. N. B. 7. F. 

If he aliens the whole in tail, or for life, it may be ſued in C. B., 
ſuggeſting quod dominus remifit curiam : for he in reverſion has but a 
ſeigniory in groſs, and. cannot hold a court, F. N. B. 8. 4. B, 

And where the lord cannot hold a court, C. B. will proceed upon 
ſuch writ quia dominus remiſit curiam, tho? the aſſent of the lord cannot 
be proved. F. N. B. 8. B. | | 

Yet if the lord has a court, and a writ be in C. B. quia dominus, 
Kc. a prohibition lies to the juſtices of C. B. Qu. F. N. B. 8. B. 
Vide Droit, (C 2.) | | | | | 

And if the huſband has not aliened the whole, the writ ſhall be 
directed to the heir, or his guardian. F. N. B. 7. F. 8. A. | 

If the heir will not do right, the demandant may remove the plaint 
out of his court by zo/z to the county, and out of the county by pone 
1 C. B. without any cauſe in the writ. F. N. B. 7. E. Vide Droit, 
oy 9 

8 the tenant, with cauſe, may remove it out of the court of the 
heir or lord to C. B. by recordari, or out of the county by pone. 
F. N. B. 7. E. Vide Droit, (B 6.) Z hs 

The proceſs in the court of the heir is a precept in nature of a 
ſummons, grand cape, and petit c _ F. N. B. 8. F. 

After the plea removed into C. B. the proceſs ſhall be grand cape 
and petit cape. F. N. B. 8. F. | FE 


(G 2.) Dower unde nihil habet. 


Dower unde nihil habet is a writ of right in its nature; and lies in 
al caſes, where a woman has a right to dower, except where ſhe has 
art from the ſame tenant in the ſame vill, where ſhe now demands 
it. Vide F. N. B. 8. C. 147. E. 148. 4, &c. | 


Pleading in Dower, 
Vide Pleader, (2 Y 1, &c.) 


Admeaſurement of Dower. 


For admeaſurement of dower, vide the ft. V. 2. 7. Co. L. 39. a. 
21. 367, Ce. F. N. B. 148. F. &c. r 
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Concerning dower in equity, vide Chancery, (3 E 1, 2.) Vide alſo 
Copyhold, (K 2.)==Wafte, (F 2.) 


DRAWER. 


Drawer of a Bill of Exchange. 
Vide Merchant, (F 4. 12.) 


Wine-Drawer. 
| Vide London, (K 5.) 


DROIT. 


(A) Right to Land. 


IGHT is to the poſſeſſion, or to the property of lands, or to 
both. Co. L. 266. a. 


(B) Writ of Right. Right Patent. 
(B 1.) When it lies. 


A WRIT of right is either properly ſo called, or ſuch in its na- 
ture. Co. L. 158. 5. Vide Action, (D 2.) | 
A writ of right is the higheſt of all real actions, and the laſt re. 
medy for the recovery of lands and tenements. Co. L. 158. “, 
F. N.-B. 1. A. | | | 
A writ of right, properly ſo called, is either patent, or cloſe. 
When it is directed to the lord of whom the lands are holden, it 
is patent, to do right in his court. F. N. B. 1. F. 
But it ſhall be cloſe, 1. When it is for lands in capite by precipe in 
capite. Vide poſit. (C 1.) 5 | 
2. When brought in C. B. for lands holden of another lord, gu- 
dominus remiſit curiam. Vide poſt. (C 2.) X 
But when in London for lands there, it ſhall be patent. F. N. 5. 
6. B. Vide pol. (D). | 
When in antient demeſne for lands which are antient demeſnt, it 
mall be cloſe. Vide Antient Demeſne, (G 1, c.) 
A writ of right patent lies for lands and tenements only by tenan! 
in fee, againſt him who is tenant of the freehold. F. N. B. 1. B. . 
As, if tenant in fee dies ſeiſed, and a ſtranger abates ; the heir ma) 
have right patent, or mortd'anceflor. F. N. B. 1. C. D. | 
Or, if a man ſeiſed in fee loſes by default in a precipe quod reddati 
he may afterwards have right patent. F. N. B. 1, D. 
So, if he loſes by verdi& in a precipe quad reddat. F. N. B. 5. l. 
Or, if the demandant be barred in any other real action, he ma 
afterwards have a writ of right. F,N.B.g.N. 7M 
So, if the demandant be barred by the ſtatute of limitations in 3 
inferior actions. | EP RY 
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go, if he loſes by defanlt in a writ of right before the ni joined, 

he may have a writ of right de now. F. N. B. 5. V 9 F 

Rightpatent lies of all lands and tenements; as, of a houſe, mea- 

dow, piſcary, rent, c. F.N.B.t. L. 8. C. 6-45 ? 

Of a paſſage acroſs a water, and paſture for ſo many cattle certain. 

F. N. B. 1. L. „ PEE ; 4 
And of ſo N. acres jampnor. & bruer. is well, without ſaying ſo 
many acres of each. 1 Les. 169. | 5 


(B 2.) When not. 


But it does not lie for tenant for life. F. N. B. 1. B. 
Or, for tenant in tail, or frank-marriage. F. N. B. 1. B. 
Or, by a parſon, vicar, prebendary, c. F. N. B. 5. C. | 
So, it ought not to be brought of an advowſon, or common, c. 
F. N B. 1. B. het, 1 
Nor, of an office; for an aſſiſe does not lie of it by the common 
law, but a quod permittat. R. 1 Leo. 169. 2 Leo. 36. 

Nor, de pomario : for it is not named in the regiſter, and it is in- 
cluded in the word gardinum. 1 Leo. 169. PE 5 
So, it does not lie againſt him who has not a freehold at leaſt: as, 
againſt tenant for years. F. N. B. 1. ZE. 5 2 

= againſt tenant by ſtatute-merchant, ſtaple, or elegit.. F. N. B. 
1. E. l | 
So, if the demandant or tenant be barred by judgment after the 
miſe joined in a writ of right, it ſhall be final; and he ſhall never have 
another writ of right. F. N. B. 5. N. | : 

Tho' the judgment be upon a nonſuit, or default. F. N. B. 5. N. 


(B 3.) How ſued. | "ie 


(B 3.) To whom direfted.) A writ of right patent ſhall be always 
(ireCted to the lord of the manor of whom the lands are holden, or 
lis bailiff; and ſhall command him quod rectum teneat for ſuch land, 
T MEEK . 
And it is in the nature of a commiſſion to him, to do right in his 
court. F. N. B. 1. F.. RO | 
If land be holden of another perſon than the king, the writ ſhall be 
directed to the lord himſelf if he be in the kingdom; otherwiſe, to 
his bailiff. F. N. B. 1. G. H. Mo. 1. | 
If it be holden of the king; as, of an honour, manor, or in bur- 
gage; it ſhall be directed to his bailiff. F. N. B. 1. J. Me. 1. | 
if it be holden of a biſhop, abbot, &7«c. after election and before 
conſecration, it ſhall be directed to his bailiff. F. N. B. 1. F. 2. E. 
So, if land were in the king's hands in the time of the vacation, by 
reaſon of ward, c. or in the hands of the patentee of the ward, Cc. 
it ſhould be directed to the bailiff of the manor. F. N. B. 2. A. E. 
So, if the lord has no court for the poorneſs of his manor, it ſhall 
be directed to the lord paramount. F. N. B. 2. A. N 
So, if the lord refuſes to hold his court, there ſhall be a writ to 
im to do it; and upon that an alias, pluries, and attachment. 
N. B. 3. E. a | 35 


Vor. III. | | N n | | (B 4.) 
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(B 4.) In what form it ſpall be.] A writ of right patent exyr 
by what ſervices 2 is holden. F. N. B. x. J. . | * 
So, it ought to mention the ſeveral particulars in the order pre 
ſcribed by the regiſter. F. N. B. 2. C. 

A writ may be ſued againſt divers perſons together, tho they hold 
ſcverally. F. N. B. 2. D. ; | : 
Ihe writ ſhall be brought. by the demandant to the ſteward of the 
court, who makes an entry, and returns it to him. 

And the original writ of right patent remains always with the de. 
mandant, and not with the ſteward of the court, or the ſherif, 
F. N. B. 4. D. _ 


* 


(B F.) How removed. 


(B 5.) By tolt.] The plaintiff may remove right patent by ul into 
the county- court, if it be delayed in the lord's court. F. N. B. 3. F. 
So, the plaintiff may remove right patent out of the county-court 
into C. B. by recordari, or pone. F. N. B. 4. A. B. But ſemb. that 
it ſhall be by pore only. F. N. B. 4. C. 
And this without cauſe expreſſed in the writ, F. N. B. 4. B. 
But the plaintiff cannot remove right patent out of the lord's court 
by recordari, per ſaltum into C. B. without having a 10ʃt to remove it 
firſt into the county-court. F. N. B. 4. A. 
8o, the tenant cannot remove right patent by felt into the county- 
court. F. N. B. 4. J. | 


(B 6.) By recordari.] So, the tenant may remove right patent, 
for cauſe, directly out of the lord's court into C. B. by recordar;. 
F. N. B. 4. A. C. | / 

As, if the bailiff of the court favours the demandant. F. N. B. q. 
MB. 1 | 

So, if the teuant pleads a foreign plea, or baſtardy. F. N. B. 4. B. 

Or, joins the miſe upon the grand aſſiſe. F. N. B. 4. B. 

Recordari delivered after interlocutory, and before final judgment, 
ſtops proceedings in that court; and the officer muſt obey the writ 
| tho! his fees are not paid. Bevan v. Prothiſt, P. 1 G. 3. 2 B. M. 
1151.7 | | 

And if the lord or ſheriff will proceed after ſuch plea, the tenant 
may have a prohibition 3 and upon that an a/ias, pluries, and attach- 

ment. F. N. B. 4. E. | 
So, the tenant may remove right patent out of the county-court, 
by pore for cauſe. F. N. B. 4. D. | 


(C) Right Cloſe. 

| (C 1.) Pracipe in Capite. 

SO, if and be holden of the king in capite the writ of right ſhall be 
cloſe, and returned into C. B. F. N. B. 5. G. 38 

And this is of as high a nature, and lies only by tenant in fee, in 
the ſame caſes as right patent. F. N. B. 5. G. 
But if a precipe in capite be ſued in C. B. when the land is not 
holden of the king, the lordWmay have a writ out of Chancery to ſur- 


ceaſe the ſuit, if it appears that the tenure is of another perſon that 
the king. F. N. B. 3. D. On 
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Or, a writ to the juſtices of C. B. to ſurceaſe. F. N. B. 5. B. 

vet the tenant himſelf cannot plead that the tenure is not of the 
king; but only ſhall take it by proteſtation. F. N. B. 5. L. 

As to right cloſe.in antient demeſne, vide Antient Demęſne, (G 1, Ce.) 


(C 2.) Quia Dominus remiſit Curiam. | 

(C2) When it lies. So, by licence of the lord; a man may ſue a 
writ of right in C. B., and then the writ ſhall be cloſe; and directed 
to the ſheriff. F. N. B. 2. F. | 2 | 

And ſuch licence may be given before, or after the writ purchaſed. 
F. N. B. 2. F. | . 

And the letter of licence ſhall be certified into Chancery; F. N. B. 
7. 4. - | 3 
| So, a man may ſue a writ of right returnable in C. B., with this 
clauſe after the 10e, quia dominus remifit curiam, tho' no licence be 
given: for it is not traverſable : and this is the proper original in a 
writ of right in C. B. F. N. B. 2. F. g. B. 

So, if this clauſe be omitted, whe licence is afterwards given, it 
is ſufficient. F. N. B. 2. F. | | 

So, if this clauſe is inſerted, it is well, tho? the lord never remitted 
his court. F. N. B. 3. B. Fs „ 

Tho' the land was holden of him in groſs, and the lord had not a 
court : for then there is the more reaſon that the writ ſhould be ſued 
in C. B. F. N. B. 3. C. | ; | | 

But this cannot be where the land lies in Durham. Semb. 1 Bil. 160. 


(C 3.) Hou it ſhall be proceeded upon.) After the original ſued in 
right quia dominus remiſit curiam, the tenant ought to be ſummoned. 
Vide Both of Real Actiont, 92. | 

If the ſuit was commenced in the lord's court, it ought to be re- 
moved by tolt, &c. 1 Semb. Bul. 159, 166. : . 

If the tenant be ſummoned, the ſheriff returns his writ. 

At the fourth day after the day of the return, the tenant may be 
eſſoined. Vide Berth of Real Actious, 92. 25 

And thereupon the demandant ought to adjourn tlie eſfoign for 15 
diys; otherwiſe he ſhall be nonſuited. Bid. | _ | 

If the tenant does not appear at the return of the ſummons, nor 
be eſſoigned, a grand cape iſſues againſt him. Bid. | 

If he does not appear at the return of the grande Hape, judgment 
final ſhall be againſt him. IId. | 

So, if he does not appear at the day given by the effolgny tho? there 
de no grand cape. Ibid, k | 

If the tenant appears at the day of the ſutmmons; or at the day given 
| the eſſoign, he may have a writ of view: Yide Beoth of Real Actions, 
2 3. | 1 No 

And at the return of the writ of view, he may have another eſloign; 
Vide Beeth o Real Actions, 93. | | | 5 
| And at the day of retutn of the view, or the day by the eſſoign, he 
may imparl, Jbid. | 


(C 4.) The count, &c.] If land be holden of the king is capith, in 
© writ of right quia dominus remiſit curiam, &c: after appearance, the 
demandaut ought to count; 15 
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The count may allege eſþ/ces in the demandant or his anceſtor 
E N. B. 5. M. (Vide F. N. B. 5. D.) „„ 
[And a ſeiſin in the anceſtor means only a ſeiſin in the perſon from 
whom there is a deſcent. So, where the demandant claimed as heir 
to the deviſze under a will, who had never been ſeiſed of the eſplees 
it was adjudged that he could not recover. Dally v. King, BJ, Re. 
of Cafes in C. B. Eaſt. 1788, p. 1. (a).] | EE 
If the writ be upon his own feiſin, it ought to be within 30 years, 
1 Bul. 162. | | ; 5 
If upon the ſeiſin of his anceſtor, within 60 years is ſufficient. 
1 Bul. 162. 5 
After the count, the tenant may demand a view. Vide Buutb of 
Real Actions, 94. | 
And after the view he may imparl. Bid. 


(C 5.) We plea in right quia dominus remiſit curiam mife upon tte 
mere right.) If the tenant pleads to the count, he ſhall plead to be 
tried by battel, by the grand aſſiſe, or by a common jury. Vide Baatb 
of Real Actions, 95. | | 

If he joins the miſe upon the mere right, he may defend in battel, 
per corpus liberi hominis ſui. Vide Battel, (A 2.) 

Or, may put himſelf on the grand aſſiſe. Vide Battel, (A z.) 

[Every thing may be given in evidence upon this iſſue but collateral 
warranty. Tien v. Clarke, C. P. E. 13 Geo. 3. 3 Wilſ. 419. Bratt, 
tit. Droit, 48. Booth, 98. 106. 112. I11g.]J 

If the miſe be put upon the grand aſſiſe, it ſhall be joined without 
reply by the demandant. Vide Booth of Real Actions, 96 

[The court will not permit the mi/e to be tried by a jury, inſtead of 
by the grand aſſiſe, tho' both parties deſire it. Galton v. Harv, 
C. P. H. 38 Geo. 3. 1 B. Pull. Rep. 192.) 

5 e demandant may afterwards imparl before proceſs for the 
erm ail | 
And if the tenant does not appear at the day given by the imparl- 
ance, judgment ſhall be againſt him, as-upon a departure in deſpite 
of the court. Vide poſt. (C 6.) Vide Booth of Real Actions, 96. 

After the recognitors ſworn, (the manner of which, vide in Batt 
(A 3.),) the tenant ſhall give his evidence firſt : for the affirmative 1 
upon him. 3 Leo. 162. [ Dyer, 247. pl. 75. Moor, 762. Booth, 98. 


(C 6.) Judgment.) If the demandant after the miſe joined upon the 
mere right, makes default, judgment final ſhall be againſt him, vz. 
quod tenens teneat terrum illam ſibi & heredibus in pace verſus petentem & 
heredes ſucs in perpetuum. Co. L. 295. 6. 


So, if the demandant confeſſes the action, or be nonſuited. Cs. L. 
295. b | 
So, 
295. 6. 

Tho! the verdict be given upon a collateral point, and not upon the 
tight. Co. L. 295. b. 


Judgment in a vrit of right was ſinal and peremptory to all ſtrangen 
(as well as parties and privies) within the realm, and out of prilon, 


if the * of the grand aſſiſe be againſt him. Co. L. 


[a) Hence it follows, that if the deviſee under a will, or his repreſentatives, let the 1.00 
Ins ted ior an eje ct ment elaf ſe, they can have no remedy ] |» FE 
PE, = difcorety 
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+ diſcovert, and of ſound memory, and full age, if they did not enter, 

or ſue an action and make claim within a year and a day. Pl. Com. 

7. 4. Co. L. 254. 5. 262. "vp * 

And this in all caſes where judgment final is given, tho' by default, 

6. Pl. Com. 357. 5. | : 
But if a default be after an imparlance to another term, judgment 

anal ſhall not be given before a petit cape awarded. R. 1 Bul. 160. 


(D) Right Patent im London. 


CO, a writ of right patent lies in London by tenant in fee, of lands 
or tenements in London. F. N. B. 6.6. | 

And it ſhall be directed to the mayor and ſheriffs of London. F. N. B. 
: 10 it lies in the ſame caſes, and the proceedings upon it ſnall be in the 
ſame manner as upon other writs of right patent; without makin 
proteſtation to ſue as in an action at common law, as it ſhall be upon 


2 writ of right cloſe. F. N. B. 6. B. G. 7. a. 


[E) Writ in Nature of a Writ of Right. 
(E 1.) The ſeveral Species of it. 


A in the nature of a writ of right lies by a lord againſt his 
tenant or another, for recovery of his ſervices; or by the tenant 
2gainſt his lord, where ſervices are encroached ; or by a particular 
tenant for recovery of his right. Vide Action, (D 2.) | 
If the tenant diſclaims the tenure, the lord ſhall have a writ of right 
upon the diſclaimer for the land. Yide poſt. (F). 

If he refuſes his rent or ſervices, the lord ſhall have a writ de con- 
ſuetudinibus & ſervitits.s Vide poſt (G). V : 

If he ceaſes for two years, and has not a diſtreſs, by ft. V. 2. 21. 
the lord ſhall have a cef/avit. Vide Ceſavit. | | | 

If a villein flies out of his manor, he ſhall have a nativo habende, 
Vide Villenage, (C 1, 2.) | | | | : 

If any, bound by tenure or preſcription, refuſes to grind at his 
mill, he ſhalt have a /ea ad melendinum. Vide pot. (H). 

And if upon the death of his tenant, a ſtranger ſeizes the body or 
lind of the heir, the lord ſhall have a writ of right of ward. Vide 
Guardian, (H 1.) A 

If his tenant dies without heir, he ſhall have a writ of eſcheat. Vide 
Eſcheat, (B 1, 2.) . ü 
If the lord encroaches ſervices, the tenant ſhall have a ne injufte 
vexer. Vide poſt. (I). | 1 
If the lord paramount diſtrains the tenant paravail, he ſhall have a 
writ of neſne. Vide peſt. (K). | 

So, if a man claims common in land, the owner who has the fee, 
ſhall have a writ of quo jure. Vide Quo Jure. 23 
So, if he be diſturbed in his common, he ſhall have a gued permit- 
fat. Vide Quod Permittat.— Common (I). | | 
If tenants of lands in ſeveral adjoining vills do not know the metes 
or diviſions, one may have againſt the other a writ de rationabilibus 


divifis, V idefoft. (L). | 
Nn z If 
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If a parſon, vicar, c. be denied the right of his church, he ſhall 
have a juris utrum. Vide Quare Impedit (E). | 

If a wife be denied her dower, ſhe ſhall have dower unde nibil hater. 
Vide Dower, (G 1, 2.) RY 

If tenant in tail be diſcontinued, he ſhall have a formedn in de. 
ſcender, reverter, or remainder. | | 


(F) Right upon a Diſclaimer. 
1 F a tenant diſclaims upon record to hold land of his lord; che lord 
* thereupon may have a writ of right for recovery of the land. Viat 
Abatement, (F 15.) | | | | 
As in replevin, if the defendant avows for rents and ſervices, and 
the tenant diſclaims the tenure ; the lord loſes the ſervices, but ſhall 
have a writ of right for the land. Vide Booth of Real Actiant, 133. 
And this writ of right ſhall be patent, and ſued in the court ot the 
manor, | 
Or, may be removed by lt in the county-court, and by pore to C. B. 
Vide Booth of Real Actions, 133. | 
But if the lord accepts his rent from the tenant after the diſ- 
claimer, it ſhall be a bar to a writ of right upon the diſclaimer. 3 10. 
271, 2. 
[But a man ſeiſed in auter droit cannot diſclaim: as, ſeiſed in right of 
his wife, or in right of his church, Cc. Vide Co. L. 103. 
Nor, tenant for life or years, who has not a fee. 
Fide Diſclaimer. 


(G) Writ of Cuſtoms and Services. 


8 O, if a tenant deforces his lord of rent, or ſervices, which he ought 
to have from him, the lord ſhall have a writ of cuſtoms and ſervices, 
F.N.B. 151, C. | 5 | 

And this writ is a writ of right in its nature, and may be ſued be- 
fore the ſheriff by ju/ticres, or in C. B. F. N. B. 151..B. Vide County, 


(C 5. 

If it be ſued returnable in C. B. it is right cloſe, and not patent. 
F. N. B. 151. B. | | 

And it may be brought by tenant in fee, in tail, or for life. F. N. B. 
151. B. . 

2 againſt ſeveral tenants together. F. N. B. 15 1. F. 
If it be by the lord upon his own ſeiſin, it ought to be in the deve! 
& falet. F. N. B. 151. G. J. | 
And ſhall make mention of the ſervices and arrears. F. N. B. 
15 1. D. | 
* if it be upon the ſeiſin of his anceſtor, it ſhall be in the debet 
only, and omit the word arreragiit. F. N. B. 151, D. G. 1. _ 

If the lord claims homage, it ought to be expreſsly mentioned 11 
the writ. F. N. B. 15 1. L. 

In this writ the tenant in fee ſhall join the miſe, tho' the lord has 
not a fee, but a tail, or only for life: for the weakneſs of his eſtate 
| ſhall not prejudice the tenant. F. N. B. 151. N. EY 

So, if the ten.pt has only for life, he may pray in aid of him in 
remainder, who both may join the miſe with the demandant. F. N. B. 
151. N. 3 1 What 
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What remedy the lord ſhall have, if the tenant ceaſes the payment 
of his ſervices, vide in Cefſavit. <_- SEE 


What remedy for a villein who flies out of his manor, vide in Vil 
lenage, (C 1, 2.) | 


(H) Secta ad Molendinum. 


80. if a tenant or other perſon bound by preſcription to grind his 
corn at the mill of the lord, withdraws his ſuit, the lord may have 
ſecta ad molendinum. F. N. B. 122. M. 2255 * 


And it ſhall be ſued by 7uficies in the county- court, or in C. R 


F. MB. 123. A. Vide County, (C ;.) 


And it may be brought by tenant in fee, in tail, or for life. F. N. B. 


123. B. | 


if it be by tenant in fee, it ſhall be in the mere right. F. N. B. 
123. 0 | | . 
i by tenant in tail, or for life, it may be in the debet & ſolet. F. N B. 


123. . | ; 

And it lies, when a tenant is bound by tenure to do ſuit at a mill, 
tho' the lord may diſtrain for it. F. N. B. 122, M. | 

Or, when any perſon is bound by preſcription to do ſuit in reſpect 
of his reſidence in ſuch a precinct: as, the villeins of a ſtranger. F. N. B. 
122. M. 7 : ES . 

So, the lord may have /ſeFum ad furnum, thorale, &. F. N. B. 
123. B. | | 

The proceſs ſhall be ſummons, attachment, and di//ringas. F. N. B. 
123. D. 5 

If the defendant appears, he may have a view of the land, or of 
the mill. F. N. B. 123. C. | | 

If after appearance he makes default, there ſhall be a diftringas ad 


judicium audiendum ; and judgment, if he does not fave his default. 


T. N. B. 123. D. 5 
After appearance, the demandant ſhall count upon tenure or pre- 
ſeription. F. N. B. 123. E. Wy 1 
To the count, the tenant may plead, nient ſeiſie, &c. niſi ex voluntate. 
Vide Booth of Real Acbiont, 138. 1 | | 
But, hors de ſon fee, is not a good plea. Vide Booth of Real Actiont, 
139- | 


(I) Ne injuſte vexes. 


THE writ of ne injuſte vexes ſhall be patent, and is a writ of right | 
* 


in its nature, founded upon f. M. Ch. 10. quod wullus difiringa 
ad faciend. majus ſervitium quam debetur : and therefore it lies where 
the lord has obtained more ſervice than is due, by the payment of the 
the tenant without coercidn : for, if the lord diſtrains for this ſurplus 


of rent or ſervice, the tenant ſhall not avoid by bat to the avowry, 


but he ought to have this writ, which commands the lord, Ne inju/te 

vexes wel vexari permittas B. de libero tenemento ſuo quod de te tenet, nec 

= = — exigat, &c. Conſuetudines vel ſervitia quæ nec debet nec folet, & o. 
V. B. 10. C. f 

And it lies only where the tenant and his anceſtors held of the 

lord and his anceſtors. F. N. B. 10. Gf. | | 
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The proceſs is a prohibition, attachment, and diftringas againſt the 


lord. F. N. B. 10. D. . 5 
Ihe writ, which is prohibitory, has a clauſe wil 3 
L. eri faciat, & c. F. N. B. 2 mw * 
And therefore, if the lord, after a prohibition delivered, diſtraing 
for more rent or ſervice than he ought, there ſhall be an attachment 
returnable in B. R. or C. B., and the tenant ſhall count there and 
the lord ſhall make his defence, Ge. F. N. B. 10. H. a 
But where the encroachment is not of rent, but of other ſervice 
as homage, eſcuage, Cc. the tenant may avoid it upon the avowry by 
traverſing the tenure ; or may ſue a- ne injuſte vexes, F. N. B. 10. H. 


(K) Writ of Meſne. 


Writ of meſne lies, where there are lord, meſne, and tenant, 


and the tenant paravail is diſtrained by the meſne, and by the 
lord paramount; he ſhall have this writ, which is vi/contiel, againſt 
the meſne, and ſhall recover his damages, and compel him to pay his 
ſervices. F. N. B. 136. Vide County, (C F.) 


| (L) Writ de Rationabilibus Diviſis. | 


| THE writ de rationabilibus diviſis is a writ of right in its nature, 
which lies by him who has land in a vill or hamlet, againſt him 
who has land near him in another, to aſcertain the limits of the vills, 
and by conſequence of the lands which were not before known. F. N. B. 
128. L. N. | | 
And it lies by tenant in fee againſt tenant for life. F. N. B. 128.0. 
So, by tenants in common of one vill jointly againſt the tenant of 
the other. F. N. B. 129. 4. 
So, againſt ſeveral tenants which have lands in another vill in ſe- 
_ veralty, or in common. F. N. B. 129. E. | 
But it does not lie by tenant in tail, or for life. F. N. B. 129. C. 
Nor, by a parſon of a church. F. N. B. 129. C. 
Nor, by one joint-tenant, or parcener, without his companion; for 
Joint-tenancy, &. is a godd plea. F. N. B. 129. D. PR. 
The writ is viſcontiel, in which the plaintiff ſhall make a plaint in 
the nature of a count, before the ſheriff, who by precept ſhall warn 
the defendant, and then the plaintiff ſhall count and the detend- 
ant ſhall anſwer in the county-court;z. and if he does not deny, the 
ſheriff ſhall make diviſion by metes and bounds. F. N. B. 128. P. 
Vide County, (C &) | | | 
Or, the defendant may remove it for cauſe. F. N. B. 128. A 
So, if the defendant joins the miſe upon the mere right, and puts 


himſelf upon the grand aſſiſe, the plaineiff ought to remove it. 


F. N. B. 128. Q. | | | 
And then the plaintiff ſhall count in C. B. and the defendant may 
join the miſe upon the grand aſliſe, or battel. F. N. B. 128. K. 
_ ſummons and ſeverance, and view ſhall be allowed. F. N. B, 
129. C. f | 
If tenants in common join, they ſhall make title and allege the 
efplees ſeverally; and the defendant ſhall make defence againſt them 
ſeverally. F. N. B. 129. A. B. 


tet 
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75 (M) Curia Claudenda. 
(M 1.) When it lies. 


HE writ de curid claudendd lies by a tenant of a freehold againſt 
T another tenant of a freehold of land adjoining, who will not in- 
cloſe his ſoil againſt him as he ought. F. N. B. 127. H. 

And it lies by ju//ictes in the county-court, or in C. B. F. N. B. 127. 
G. H. Vide County, (C 5.) | | 


Or, it may be removed out of the county-court into C. B. by the 
defendant for cauſe, or by the plaintiff without cauſe. F. N. B. 127. J. 


The proceſs ſhall be ſummons, attachment, and diſfringas. F. N. B. 
128. D. 

If the defendant appears, the plaintiff in his count ſhall ſhew the 
certainty of his land, and of the adjoining Jand of the defendant. 
F. N. B. 128. E. | | 

And ought to allege, that the defendant ought to incloſe by pre- 
ſcription, Cc. F. N. B. 128. E. | 


If the defendant makes default after appearance, a d:;/ringas goes 
inſtead of a petit cape. F. N. B. 128. D. 


And if he makes default at the return of it, a writ of inquiry goes 
for damages, and a. diſtringas to make the reparation. F. N. B. 128. D. 

And it lies for not incloſing land in an open field, as well as for 
not incloſing a curtilage, garden, Sc. R. Mo. 32. 8 | 

It lies by the vendee, where the vendor ſells two cloſes adjoining 
to another not ſevered, and does not make an incloſure. Per tue J. 
tus cont. Mo. 775. | 1 

But curia claudenda does not lie by tenant for years, or any other 
who has not a freehold. F. N. B. 128. B. Dy. 38. 6. | ; 

Nor, by a commoner. F. N. B. 128. C. 

Nor, againſt any, if his land does not adjoin to the plaintiff's land. 
F. N. B. 128. B. 


tenure. 

Or, may traverſe the preſeription. 

When an action on the caſe lies for not incloſing, vide in Actian 
upon the Caſe for Negligence, (A 3.) 5x 


(M 2.) Who ſhall be bound to incloſe. 


A man may be bound by preſcription to ineloſe his land againſt 


another. 

So, if the owner of 200 acres in a common moor enfeoffs B. of 50 
acres, B, ought to incloſe at his peril, to prevent damage by his cattle 
to the other 150 acres: for if his cattle eſcape thither, they may be 
diſtrained damage-feaſant. R. Dy. 372. b. | 

So, the owner of the 150 acres ought to prevent his cattle from 
doing damage to the 50 acres at his peril. Dy. 372. 3. 3 


DRUN EK ENN E 8 8. 
Vide Jaſtices of Peace, (B 28.) 


And therefore the defendant to a curia claudenda may plead, non 
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DUEL 
DV ide Battel (B). 


DUKE. 
Vide Dignity, (B 2.) 


— — „ 


” 


DUM FUIT, INFRA ZETATEM. 
(A) The Nature of Writs of Entry. 


LL writs of entry into lands or tenements ſhew by what meant 

the tenant entred, and what cauſe the demandant has to de- 
mand the poſſeſſion. Vide Booth of Real Actions, 172. Vide Enfant, 
C4.) | g \ 
Writs of entry are founded upon the entry of the tenant after an 
alienation, diſſciſin, or intruſion. Vide Booth of Real Actions, 172, 
173, 174. 

A writ of entry lies upon an alienation by a perſon incapable: as, 
a dum fit infra etatem, upon an alienation by an infaut. Vide Eu. 
fant, (C 4.) | | | 

Dum non fuit compos mentis, upon an alienation by an idiot, nn 
compos, &c. Vide Idiot, (D 5.) Vide poſt. (B). 

Or, upon an alienation by a particular tenant ; as, after his death 
there lies a writ of entry ad communem legem. Jide F. N. B. 207. C. 
Vide pofl. (C). | | 

And by the Af. of Glo. 7. a writ of entry in caſu proviſo lies upon an 


alienation by tenant in dower, in her lifetime. Jide F. N. B. 205. J. 


Vide poſt. (D). | 

And by the /. W. 2. 24. a writ of entry in conſimili caſu, upon an 
alienation by any other particular tenant. Vide F. N. B. 207. D. Fit 
„ WF "> 

Or, upon an alienation by a huſband ſciſed in right of his wiſe; 
28, a cui in vitd by the wife herſelf, Vide Baron and Feme, (I 3.) 

Sur cui in vita bo the heir of the wife. Yde F. N. B. 193. 4. 

Cui ante divortium, and ſur cui anti divortium, if huſband and wiſe 
are divorced. Vide F. N. B. 204. F. Vide poft. (G). | 

A writ of entry lies in the nature of an aſſiſe, or in the quibur, upon 
a difleifin to the demandant himſelf. Vide F. N. B. 191. C. Vit 
Mi — diſſeiſin was to his anceſtor, or the tenant claims by the dif 
ſeiſor, it ſhall be a writ of entry in the per. Vide F. N. B. 191. P. 
In the per and cui, if the tenant claims by the diſſeiſor in the ſe- 
cond degree. Vide F. N. B. 191. D. | : 

And if he claims after all the degrees, it ſhall be a writ of entry i 
the poſt. Vide Booth of Real Actions, 173. F. N. B. 191. C. 

So, a writ of entry lies upon an intruſion after the death of a pa- 


ticular tenant. Jide Booth of Real Actions, 173. T. N. B. 203. * 


— — 
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Ad terminum qui preteriit, if the particular tenant detains the land 
after his term ended. Vide F. N. B. 201. D. 

And cauſa matrimonii prælacuti, where a man detains lands given to 

him by a woman, upon proſpect of marriage, which afterwards docs 

not take effect. Vide F. N. B. 205. A. | 2 


(B) Dum non fuit Compos Mentis. 


Tur writ dum non fuit compes mentis lies by the heir of him who, 
not being of ſound memory, aliens in fee, in tail, for life, or for 
years. F. N. B. 202. C. F. 


The proceſs ſhall be ſummons, grand cape, and petit cape. F. N. B. 


203. D. | 
But it does not lie by the ifſue in tail; for he ſhall have a formedon. 


(C) Writ of Entry ad Communem Legem. 


1 of entry ad communem legem, lies by the heir, or him in re- 
verſion ſeiſed in fee, if tenant by the curteſy, in dower, or for 
life, aliens in fee, in tail, or for life. F. N. B. 207. G. | 


D) Writ of Entry in Caſu Proviſo, 
80, by the /f. of Glo. 7. the heir, or he in reverſion, ſhall have a 


writ of entry immediately, if tenant in dower, or for life, aliens 
in fee, or for lite ; for tho' upon ſuch alienation in fee the heir, or 


he in remainder, might enter by the common law, yet if the entry 


was tolled by the death of the alienee and a diſcent, he had not a writ 
of entry ad communem legem till the death of the alienor, and then the 
heir frequently was barred by the warranty of his anceſtor; where- 
fore this writ was provided, called a writ of entry in caſu proviſe. 
2 Int. zog. F. N. B. 205. M. 


(E) Writ of Entry in Conſimili Caſu. 


Wo by the /. W. 2. 24. De cetero, cum in uno caſu conceditur breve, 
in conſimili caſu, ſimili remedio indigente, ficut prius fiat breve. | 


And upon this ſtatute, if tenant by curteſy aliens in fee, in tail, or - 
for life, or tenant for life, or pur auter vie, aliens, c. he who has 
the eſtate in reverſion, in fee, in tail, or for life, ſhall have a writ of 


entry in conſimili caſu ; tho he had no remedy by the /?. of Ghe. 7- 
J. N. B. 206. F. 2 Infl. 405. © | | | 


(F) Cui in Vita. 


For cui in vitd, vide Baron and Feme, (I 3.) 


(G) Cui ante Divortium. 


80, if the huſband aliens the land of his wife, and afterwards they 
are divorced, ſhe ſhall have a cui ante divortium againſt the alienee. 
Vide F. N. B. 204. F. | | 
So, ſince the A. 32 I. 8. 28. which makes the alienation by the 
uſdand void; tor the entry of the wiſe is preſerved only after the 
ſeth of the huſband. Per Dy. Me. 58. 
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(H) Writ of Entry in the Quibus, or in Nature of an 
LOTS 7 — NE PI 


A Re of quibus lies, inſtead of an aſſiſe, by tenant in fee, or his 
heir, if he or his anceſtor be diſſciſed of lands, or tenements, 
rent, or office, Cc. F. N. B. 191. C. Vide Aſiſe. 


DUM NON FUIT COMPOS MENTIS. 
Vide Dum fuit infra Ætatem (B). 
DURESS. 

Fide Fuſticer, (8 1.) — Pleader, (2 W 19.) 

"QUT, 
Vide Franchiſes, (D 3.) Patent, (C 4.) 


oO RARLI 
Vide Dignity, (B 4.) 


— 


ECCEESIASTICAL PERSONS. 


PHE king is perſona ſacra ; and therefore he may conſtitute and 

reſtrain eccleſiaſtical juriſdiction. Vide Prærogative, (D 9g.)— 

Prohibition. | | | | 

May diſpenſe with the eccleſiaſtical laws. Vide Prarogative, 
(D 11. 17, &s.). - 725 : 

May inflict eccleſiaſtical cenſures. Vide Prerogative, (D 12. 21, 

22. 25 

May make an appropriation without the biſhop, where he himſelf 

is patron ; and with the conſent of the patron only, where a ſubject 

is patron. | 

May take a reſignation from a dean of his deanry, as well as the 
biſhop ; for he is ſupreme ordinary. 


(B) Perſons Regular. 
(B 1.) The Pope. 


(B 1.) What authority awas AL L eccleſiaſtical perſons are regular, 
allowed to the pope. ] or ſecular. Co. L. 93. b. ' 
Regulars are thoſe who have vowed obedience, chaſtity, and po- 
verty. Co. L. 93. 6. | 
The head of theſe orders was the pope. | 
By the ignorance and ſufferance of ſuperſtitious times, the pope 
antiently had the reputation of ſupreme head of the Zng/i/b church. 
Hob. 146, 7. | a 
| [ 


de derived. Hob. 147. : 
He created and conſecrated biſhops. 


And ſuch creation by the pope made one a biſhop de facto, and 


capable to take the king's confirmation. Pal. 346. 
But in truth all the authority of the pope was by uſurpation, and 
void. Hob. 146. Vide Popery. 2 fp 


And therefore, where the pope by his authority made a proviſion 


for benefices, it was alwas diſallowed. Vide Provuiſor. 
So, the pope could never make a corporation. Jon. 184. 
Nor, had juriſdiction within the realm. 4 Inf. 321. 
Let ſome acts of the pope had the ſemblance and allowance ot 


right, and ſuch authority was given to the archbiſhop by the F. 


25 H. 8. 21. Vide Prerogative, (D 20.) 


(B 2.) An Abbot, Prior, Monk, &'c. 


(B 2.) How profeſſed.] All regulars were entred in ſome houſe of 
religion, as an abbey, priory, monaſtery, &c. and there profeſſed. 

A man was entred into religion, by his admittance into a houſe of 
religion. Co. L. 132. a. | N 

But he was not profeſſed till the year of probation expired, when 
he had taken the habit of his order, and vowed perpetual obedience, 


chaſtity, and poverty. Co. L. 132. a 


(B 3.) De diverſity of the orders.) There are ſeveral orders of 


- houſes of religion. 


There were four orders of friars; as, Friars, Minors, Carmelites, 
Auguſlines, and Friars Preachers. Co. L. 152. a. . 
And the Friars Minors comprehend the Franciſcant, Capuchins, 
and Obſervants. Co. L. 132. a. 136. 4. | 
Vide Monaſtery. | 


(B 4.) The head of a convent.) The head of the convent was the 


abbot, or prior. | 
Who ought to be choſen by the convent. 2 Rol. 102. 


(B 5.) The convent.) The body of the convent conſiſted of monks, 


canons, friars, or nuns. Co. L. 136. a. - 


(C) Perſons Secular. 
(C 1.) Archbiſhop. 


THERE are within the kingdom only the two archbiſhops, of 


the provinces of Canterbury and York. Co. L. ga. 4. 

How elected, vide poſt. (C 2.) | 

The archbiſhop of Canterbury has the ſtyle of Metropolitan, and 
Primate of all England. Co. L. 94. a. ASI 

The archbiſhop of York, Metropolitan, and Primate of England. 

York has within his province, Durham, Carliſle, Cheſter, and Man: 
Canterbury has all the others. 4 Inft. 322. ox Rl 

By the ft. 25 H. 8. 20. the archbiſhops upon a congꝰ deſlire are 
elected, and afterwards confirmed, and conſecrated. Vide pat. (C 2.) 


Every 


ECCLESIASTICAL PERSONS. =o 
From him all the power of eccleſiaſtical perſons was eſteemed to 
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Every biſhop and archbiſhop tenet per baroniam of the king's found. 
ation; and therefore is a peer in parliament. 4 Inf. 45. 362. 

The juriſdiction of the archbiſhop is ordinary, as every other biſhop's 
within his dioceſc; 3 Lev. 212. Vide poſt. (C 2.) 

Or, ſuperintendant over all eceleſiaſtical perſons within his province. 
Lev. 212, 
_ And therefore, all eccleſiaſtical acts within his province are on] 
voidable, and not void, tho done when the juriſdiction belonged to 
a biſhop, or other eccleſiaſtical perſon within his province; as, if he 
grants adminiſtration when there are not bona natabilia. Vide Ad. 
miniſtrator, (B 5.) | TE, 

Or, if he inſtitutes to an advowſon within a peculiar in his pro- 
vince. K. 3 Lev. 212. | | 

So, an archbiſhop has a provincial power over all biſhops within 
his province; and may hold a court where he pleaſes within his pro- 
vince ; and in perſon officiate as judge. R. 1 Sal. 134. 

And may deprive. R. 1 Sal. 135. Carth. 485. 


Or, convene them before him for diſmeanor in their function. 
R. Carth. 485. | 


* 


(C 2.) Biſhop. 


(C 2.) How cheſen.] All the biſhoprics in England are of the king's 
foundation, and he is their patron. Co. L. 134. a. 1 Rol. 880. 
And they were originally donative by the delivery of the ring and 


croſier. Co. L. 134. a. 1 Rol. 882. l. 25-50. Dav. 90. 2 Ka. 
102. 130. Vide Donative. 


But king Fohn granted them to be eleCtive. Co. L. 134. 4. 1 Ri. 
880. J. 25—50. Dav. 93. 2 Rol. 102, 3. Cod. Fu, Eccl. 121. 

And now, by the ff. 25 H. 8. 20. on avoidance of an archbiſhop- 
ric, or biſhopric within any of the king's dominions, the king ſhall 
grant a conge d'eſlire, containing the name of the perſon to be choſen, 
and the dean and chapter, &'c. ſhall eleCt the perſon ſo named, and 
no other. And if they delay election above twelve days aſter letters 
miſſive delivered, the king may by letters patent nominate whom he 
ſhall think fit ro ſuch dignity. Vide 1 Sal. 136. 2 Rel. 101. 

And after ſuch election certified under their common ſeal, and 
eath and fealty to the king, his majeſty ſhall by letters patent ſigniſ) 
ſuch election, if of an archbiſhop, to ſome other metropolitan in his 
dominions and two biſhops, or to four biſhops ; if of a biſhop, to the 
_ archbiſhop of the province, or, if vacant, to ſome other metropolitan, 

2 ſnall confirm the election, and inveſt and conſecrate the perſon 
elected. 

By the ,. 1 E. 6. 2. archbiſhoprics and biſhoprics were made 
donative: but that ſtatute is now repealed by the /. 1 M. G. 2. c. 2. 
an El. 1. and the /,. 25 H. 8. 20. revived. Co. L. 134. 6. R. 

r | 
And therefore, upon the death of a biſhop, the dean and chaptet 
certified the king of it in Chancery, and prayed the king's licence to 
gle ; upon which a conge d'eflire goes, and they make the election, 
and certify it to the perſon elected himſelf, and have his conſent, 
then to the king in Chancery, and to the archbiſhop ; and the king 
by his letters patent aſſents, and commands the archbiſhop to cy 
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ind conſecrate; who examines the election, and the ability of the 
derſon, and afterwards confirms and conſecrates him. Jon. 160. 


And there is the ſame proceeding when a biſhop is tranſlated, ex- 


cept the conſecration, as when he is newly elected. R. Fon. 160. 


1 Sal. 136, 7. 2 Kol. 452. 6 f 2 
And by the ff. 8 El. 1. and 39 El. 8. all archbiſhops and biſhops 


of the realm are declared lawfully ſuch. 4 Inſt. 321, 2. 


A biſhop, tho' choſen, and tho' he has the temporalties delivered 
to him, is not a complete biſhop (unleſs it be upon a tranſlation) till 


his conſecration. 1 Rol. 888. J. 10. 2 Rol. 451. 
Nor, can he do a judicial act; as, inſtitution to a church, &c. 
2 Rol. 45 1. 5 | 
Yet © may do miniſterial acts; as, a certificate of baſtardy, ex- 
communication, c. 2 Rol. 451. | | f 5 
But a biſhopric in Ireland is now donative. 1 Sal. 136. Pal. 27. 
"ide Ireland (E). | 


And the biſhop ſhall be created by patent only. R. 2 Cro. 553. 


2 Rel. 101. 130. a 5 | 

The juriſdiction of a biſhop and archbiſhop, as to the puniſhment 
of offences, and the hearing and determining of cauſes, is derived 
out of the crown. Vide Prærogative, (D g.) | 

And therefore, a biſhop may make a layman his commiſſary, chan- 
cellor, or official. R. Jon. 264. Cro. Car. 258. | 

Or, may officiate as judge in perſon. 1 Sal. 134 | 

90, tho the ,. 37 H. 8. 17. ſays, any layman married or unmar- 


ried may, being a doctor of the civil law, be a commiſſary, official, 


regilter, Sc. ; yet if he be not a doctor of the civil law, he may be a 


commiſſary, c. for the ſtatute ſpeaks in the afhrmative only. R. Cro. 


Car. 258. R. Cro. El. 314. | 

A biſhop is a biſhop of the univerſal church. Vide Pal. 345. 

And therefore, a biſhop of Ireland, or Man, has the title of biſhop 
here. Pal. 345. 


As to grant and ſeizure of temporalties, vide Prærogative, (D 23, 


(C 3.) Dean and Chapter. 


Every archbiſhop, and diſhop, has a dean and chapter. 3 Co. 75. a. 
or a chapter without a dean. 2 Rol. 453. | 
All deans and chapters are either antient or new. Co. L. gg. a. 

In the antient, the dean was choſen by the chapter upon 2 cong# 
4 22 the king having aſſented, he was confirmed by the biſhop. 

. L. 95. a. | : 5 

The archbiſhops of Canterbury and Yerk, and the biſhops of 

have antient chapters. | | 
e new chapters are, where the king has tranſlated a prior, and 

convent, Wc, into a dean and chapter to a biſhop ; as, to the biſhop 
of Norwich, &c. Co. L. 95. & 3 Co. 73, 4. 

Or, when the king, upon the erection of a new biſhopric, eres 
a new dean and chapter. Co. L. 95. a. | "Woe 

By the ft. 35 El. 3. letters patent for erection, &c. of a dean and 
Chapter are good. | | 
And the dean in the new tranſlations and erections is donative, 
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[See a very elaborate inveſtigation on the ſubject of the different 1; 
of deans, ie in the notes to Co. Lit. by Mr. Hargrave, . 4 pw — 

The dean is fo called, becauſe he has ten prebends or canons at 
leaſt, of which the chapter conſiſts. Bid. | 

And he is the head of the chapter. Jbid. 

And tho? the dean and chapter make a corporation, yet the dean 
and every prebendary of the chapter, may be a corporation by hin. 
ſelf. 10 Co. 31. 4 | Kh > Se: 

So, the dean may have belonging to his deanery, a church, pre 
bend, or other poſſeſſions. Dy. 273. a. 

If a deanery be donative, and the king by letters patent grants the 
deanery, without limiting any eſtate ; yet he has all the eſtate in hin, 
viz. to the dean and his ſucceſſors. R. Dau. 46. a. 

So, if the king limits the grant to him for life, or at will ; yet he 
"ſhall have the fee. Dav. 46. a. 

The dean of a cathedral or collegiate church is perpetual, viz. for 
his life.. : 

And he may be a lay as well as a ſpiritual man. Dy. 273. a. in 
marg. Semb. cont. 2 Rol. 341. J. 10. 

And his dignity is not an eccleſiaſtical benefice : for he has not in. 
ſtitution, except where it is preſentative. Lind. 125. 

Yet it is a ſpiritual promotion. 2 Rol. 341. J. 10. 

A ſub-dean is, either pro hac vice, ſubſtituted by the dean; or per- 
petual, choſen by the dean and chapter. Lind. 327. 

But a rural dean is employed by the biſhop and archdeacon, and 
is temporiry. Lind. 14. 79. 327. 

The office of the dean and chapter is, to adviſe and aſſiſt the biſhop 
in matters of religion, to conſent to his grants, leaſes, Cc. and to 
| elect the biſhop upon a vacancy. 3 Co. 75. 

The dean and chapter are a corporation. = 

And have capacity to take and alien, Sc. as another corporation. 

So, they may ſubſiſt, without any lands or poſſeſſions. 3 Co. 75.4. 
2 And. 167. | 5 | 

A dean has not a freehold till his inſtalment. 2 Rol. 451. 

A dean may ſurrender his deanery to the king, by which it ſtall 
be diſſolved. Dy. 273. (Vide. 3 Co. 75. b.) | 

[A dean and chapter is a ſpiritual, and not a lay body. La 9 
Dean and Chapter of Chrift-Church, Oxon's Caſe, H. 1725, Bunt. 209. 

Vide Chancery (3 C). | 


(C 4.) Prebendary, h 
A prebend is jus fpirituale percipiendi proventus in eccleſid, cone. 
tentes percipienti ex diving officio cui inſiſtit. Lind. 144. verb. Prehenda!. 
A canon is he, gu eft electus in fratrem, and has a ſtall in chord, & 
locum in capitulo, Lind. 144. Dy. 294. 6. | 
A prebend is derived out of a canonry, ut Alia ex matre ; ſed ft 
redditu non poteft conſlitui. Lind. 144. : 

But if a prebendary aliens his whole poſſeſſion, he continues pre. 
bendary; for he has his ſtall in the choir, and his voice in the 
chapter. 3 Co. 75. 6. 

If he demiſcs his prebend, the prebendary ſhall do the things po- 
per to his function, and not the leſlce. | 
8 : He 


- 
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| He ſhall make a commiſfary, which belongs to him by preſcription, 
and the lefſee cannot make one. Ray. 88. 88 


(C 5.) Archdeacon. 


An archdeacon derives his authority from the biſhop, and ought 
to viſit as ſubordinate to him. Hob. 16. Cad. Fu. Eccl. 100g. 
2 Rol. 448. SITES 

By the canon 479. conc. Toledo. 35 anno 630. temp. Honor. f. it 
was firſt allowed, that a biſhop /anguore aut occupationibus implicatur 
preſbiteras vel diaconos mittat, qui reddit. bafilicar. reparation. & miniſtran- 
tium vitam inquirant ; upon which the biſhop divided the dioceſe into 
archdeaconries, and gave them commiſſion to viſit. Deg , part 2. 
c. 15. Cod. Fu. Ecci. 1006. ] 

In the time of the Saxons, they had juriſdiction allowed in England. 
Rights of Convocation, 292. : 

In the time of William the Conqueror it was ordained, quod epiſcopus 


vel archidiaconus, (who before ſat with the ſheriff,) placita in hundreds 


amplius non teneat, but right ſhall be done by himſelf according to the 
canons, &c. 2 Rol. 216. J. 15. Jan. Angl. 66. 

And therefore, he is now as oculus epiſcopi. 4 Inſt. 339. 

And may hold a court within his archdeaconry, where, by pre- 
ſcription, or compoſition, he has juriſdiction in eccleſiaſtical cauſes. 
4 Infl. 339. Vide Courts, (N g.) : : : 

By the 1 24 H. 8. 12. an appeal lies from him to the biſhop ; or, 
if he be t 
rogative, (D 13.) 


(C 6.) Parſon. 


(C 6.) Of what a parſonage conſits.] A parſon is he qui_perfinam 
gerit ; viz. the rector of a parochial church. Co. L. 300. a. Vide . 


Parſon. : | | 

A rectory or parſonage conſiſts of glebe, tithes, and oblations, 
eſtabliſhed for the maintenance of a parſon, or a rector to have cure 
of ſouls within the ſame pariſh. | | | 

And there need not be more glebe than the ſoil of the church, or 
church-yard. | | 

But there ought to be ſome land ; for if tithes only be proved, it is 
not a rectory. 1 Sid. 91. 3 Sal. 377. | 


(C 7.) Who may be a parſon.] Every man, preſented, inſtituted, 
and inducted, ſhall be parſon to a church; tho' he be an alien: for 
he may take a ſpiritual poſſeſſion, not a temporal one. 2 Rol. 348. 
20. Vide Efeliſe (M). 80 

do, an abbot, Cc. tho' dead in law. 2 Rol. 348. J. 10. 

do, one mere laicus: for he is parſon till deprivation. 2 Rel. 348. 
L 30. Vide Eſgliſe (N). a e | 
Or, wholly illiterate. 2 Rel. 348. J. 32. 


(C 8.) Who not.] By the ft, 13 El. 12. none ſhall be admitted to 
any benefice with cure, unle(s he be of the age of 23 years at leaſt, 
and a deacon. | 

And none ſhall be a miniſter, or admitted to preach and adminiſter 

e ſacraments under the age of 24 years. 


Vol. III. O 0 | So, 


e archdeacon of an archbiſhop, to the arches. Vide Pre- 
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So, by the ſame ſtatute, none ſhall be admitted to preach or ad. 
miniſter the ſacraments, unleſs he bring to the biſhop a teſtimonial of 
his honeſt life and profeſſing the doctrine of the 39 articles; and he 
able to give an account of his faith in Latin according to the ſaid ar- 
ticles, or have a ſpecial gift to be a preacher. 

Nor, ſhall be admitted to the order of deacon, unleſs he firſt ſub. 
| ſcribe the ſaid articles. | 

Nor, to a benefice with cure, unleſs he ſhall firſt have ſubſcribed 
the ſaid articles in preſence of the ordinary, and publicly read the 

ſame in the church of that benefice, with declaration of his unfeigned 
aſſent to the ſame. | p 
So, by the f. 13 & 14 Car. 2. 4. none ſhall be admitted to a par. 
ſonage, vicarage, benefice, &c. before he be ordained prieſt, accord. 
ing to the form thereby eſtabliſhed, unleſs he was before in epiſcopal 
orders, | | | 
So, by the ſame ſtatute, he ought to declare his unfeigned aſſent and 
conſent to all things contained in the book of common prayer in two 
months aſter actual poſſeſſion, or elſe ſhall be ip/o facto deprived ; and 
the patron may preſent, &c. as if dead. Vide Parſon (C). 5 

So, a woman cannot be a parſon; for the preſentation, irſtitution, 


and induction of her is null and void. 2 Rel. 348. J. 33. Hb. 149, 


(C 9.) The intereſt of the parſon.) The parſon is ſeiſed in right of 
his church, and the frechold of the church, church-yard, and glebe 
belong to him. Co. L. 300. b. Vide poſt. (C 14.)—£/zliſe, (G 1.) 

And therefore, he may ſue and be ſucd for the right of his church, 
Co. L. 300. b. ; 

So, tor the benefit of his church or ſucceſſor, he ſhall be reputed 
to have the inheritance guodam modo, and therefore, he may have 
waſte, and declare ad exhareditationem eccleſue. Co. L. 341. a. 

If his leſſee aliens, &c. he may have a writ of entry ad communen 
legem after his death, or in conſimili caſu during the life of the leſſee; 
which writs lie only for him, who has an inheritance, or reverſion 
for life. Co. L. 341. . F. N. B. 206. F. 207. G. 49. D. 

So, he ſhall have an ad terminum qui preteriit, and a quod permittat 
in the debet. Co. L. 341. b. . 

A writ of meſne, or a contra formam feoffamenti. Co. L. 341+ 6. 

99, he ſhall have a cfavit. F. N. B. 49. C. „ 

And, upon a grant to him and his ſucceſſors, he ſhall have a qui 
juris clamat, a per que ſervitia, or a quem redditum reddit. V. N. B. 


49. H. | . | 
So, if he be diſſeiſed, or aliens in fee, Qc. his ſucceſſor may hare 
a juris utrum. F. N. B. 48. R. f 
Or, if another recovers againſt him by default, or by verdict, when 
he did not pray in aid of the patron and ordinary. F. N. B. 48. K. 
Or, intrudes into the rectory after the death of his predeceſſor, 
F. N. B. 49. A. | 
So, a parſon may receive homage. Co. L. 341. 6. _— 
If a parſon be diſſeiſed, he himſelf ſhall have an aſſiſe, or a wit 
entry in the per, cui, or poſt, or in the quibur. F. N. B. 49. B. 
But, properly, the fee-ſimple is not in the patſon; but in abeyance- 
Lit. J. 646. 
And therefore he cannot have a writ of rht. Lit. ſ. 645: Nor 
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Nor, a writ in the nature of a writ of right, as a writ of right upon 


a diſclaimer, of cuſtoms and ſervices, ne injuſte vexes, rationabilibus 
divifis, quo jure, &c. Co. L. 341. b. 5 
(C 10.) Vicar: | 
(C 10.) The original of vicarages.] When a church was appropriated, 
it was uſual to endow a perpetual vicar with parcel of the rectory, to 
have the cure of ſouls. | 


And by the /f. 15 R. 2. 6. and 4 H. 4. 12. the appropriation ſhall 


- be void, if a perpetual vicar be not inſtituted and induced into the 


{ame church and convenably endowed. | 


Before thoſe ſtatutes, the endowment of a vicarage upon an appro- 


riation was not neceſſary. 2 Kol. 9g, my 
and thoſe ſtatutes extend only to future time. 2 Rol. gg. 127. R. 


Pal. 222. 


(C 11.) Lao created.] The parſon, patron, and ordinary may ereate 


a vicarage without the king's aſſent. 2 Rol. 334. J. 17. 

So, in time of ayoidance, the patron, and ordinary. 2 Rel. 334. 
£2: | | 
8 the par ſon appropriate, and the ordinary. 2 Rol. 334. J. 20. 35. 

Tho' the appropriation be to thoſe who have not curam animarunm ; 
as, to a dean and chapter, nunnery. Plo, Com. 497. 2 Kol. 334. J. 25. 

But the ordinary without the patron cannot create a vicarage. 2 Rol. 


334. J is. | 


(C 11.) Or reunited.) So, the vicarage may be reunited to the 


parſonage; if it be impoveriſhed. 2 Rol. 337. J. 50. 


Or, if the parſonage be impoveriſhed. 2 Rol. 338. J. 10. 

And may be reunited by the parſon appropriate, and ordinary, in 
time of vacation of the vicarage. 2 Rol. 337. I. 25. Pal. 222. 

By parſon, ordinary, and vicar, when the vicarage is full. Ley. 14. 
So, by the pope as ſupreme ordinary; the parſon and vicar, where, 
by ſubſequent uſage, the intent appears. R. 2 Rol. 99. 127. 

If the parſon appropriate preſents the vicar to the parſonage, with 
the conſent of the ordinary, this reunites them. 2 Kol. 338. J. 5. 

f Or, preſents to the vicarage by the name of par/enage. 2 Rol. 338. 
17 

80, if the parſonage be recovered by a title paramount the endow- 
ment of the vicarage, they are reunited. 2 Rol. 338. J. 30. 

And by union, the endowment of the vicarage returns to the par- 
ſonage. 2 Rol. 338. J. 8. | 

But a vicarage thall not be reunited by the ordinary, except for im- 
poveriſhment. 2 Rol. 338. J. 12. | 85 

And, a preſentation of the vicar to the parſonage, by the leſſee of 
che parſon, does not bind his leſſor. 2 Rl. „6. 

Or, a preſentation by any other than the parſon. 2 Rol. 338. J. 22. 

Or, by the king. Dub. 2 Rol. 338. J. 25. | 
i So, after the /f. 4 ZH. 4. 12. a vicarage ſhall not be diſſolved. 2 Cro. 

17. 

Nor, after the f. 31 H. 8. 13. when the parſonage is come to a 
temporal hand. . 51 8. i q . 


„ (C 13.) 


564 ECCLESIASTICAL PERSONS: 


(C 13.) Endowment.) By the ft. 15 R. 2. 6. and 4 H. 4. 12. the 
ordinary ſhall endow the vicarage according to the value of the church, 
Vide ante, (C 10, Oc.) 

So, if the vicarage be impoveriſhed, the ordinary may enlarge the 
maintenance. 2 Rol. 337. J. 30. 338. J. 1. 

And there ſhall be a ſuit for it in the eccleſiaſtical court. 2. Ryj 
337. 4 35. gp | : 
And the vicar may libel there for increaſe of maintenance againſt 

the parſon impropriate and his leſſee, by the ,. 32 H. 8. R. 2 Ra, 

7. I. 30. | 
9 th an endowment may be enlarged by the biſhop, upon notice to 
all, who are intereſted, tho' a power to enlarge be not reſerved upon 
the original endowment. Hard. 329. 

So, if there be no endowment of a vicarage, equity upon an in- 
formation by the attorney-general, will compel the impropriator of 
the ſmall tithes to make an allowance. R. 1 Ver. 247. 

Otherwiſe, if there be an endowment, tho' ſmall. 1 Ver. 247. 

The endowment ſhall be conſtrued by uſage ; and thereſore, if x 
vicar be endowed de minutis decimis, and he has uſed to have tithes of 
wood. of the yearly value of 65. 8 d.; tho' wood in its nature is 
a great tithe, yet in reſpect of the ſmall value and the uſage, the vicar 
ſhall have the tithes of the wood. R. 2 R/. 33 5. J. 45. 

So, if he be endowed de decimis garbarum, and by uſage he has 
always had the tithe of hay, as well as of corn. R. 2 Rl. 335. J. zo. ; 
for an augmentation of the endowment ſhall be intended. Hard, 
328. Pal. 222. 2 Rol. 161. | : 

So, it ſhall be conſtrued liberally : as, if a vicar be endowed of all 
tithes, except corn; he ſhall have hops, -rape-ſeed, c. tho they be 
things newly ſown ip England. R. 2 Rol. 334. J. 40. 

If he be endowedl of ſmall tithes, and arable land is afterwards con. 
2 into paſtuye, he ſhall have the ſmall tithes of it. 2 Rol. 335. 
23. : X : 

it endowed of all the tithes of a manor, he ſhall have the tithes of 
the freeholds, as well as of the copyholds; for they all make the 
manor. R. 2 Rol. 335. I. 27. Cro. El. 463. Ow. 58. . 

Yet a vicar ſhall not have tithes of the glebe, tho' ſevered after the 
endowment. R. 2 Rol. 335. J. 10. | | 
So, if there be no endowment, the vicar cannot claim any thing. 
K. Pal. 426. Vide ſupra. | 


(C 14.) The intereſt of the vicar.] By the common law the vicar 
had not the freehold of the church or church- yard, nor could have 2 
juris utrum for his glebe, nor be named tenant to the pracipe ſor his 
glebe, without his parſon. 2 Rel. 336. F. Vide Eſgliſe, (G 1.) 

But now, by the ff. 14 Ed. 3. 17. a vicar, &c. ſhall have 2 / 
utrum for lands, &c. of the vicarage, and recover in other writs, 25 3 
parſon may. 

And therefore, he ſhall have an aſſiſe. 3 Sal. 377. 

So, a vicar ſhall have aid of the parſon, patron, and ordinary. Ri. 

36. J. 48. 
, So, a vicar ſhall have the trees in the church-yard ; for be ſtan: 
liable to the repairs of the church. Semb. 2 Rol. 337+ J. 15. 


(c 10 
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(C 15.) What Perſons have Cure of Souls. 


The parſon of a pariſh-church has curam animarum. | 

And the perpetual vicar, who is prefentative, 2 Cro. 51. 

So, a parſon appropriate, till a vicar be eſtabliſhed. 2 Kol. 341. 
K 0. . . | . = = : 
580, the parſon, where the vicar is inſtituted only in aid of the 
parſon. - | | 
So, a donative of the king may have the cure. 2 Rol. 341. J. ult. 
Vide Donative. e ö g 

So, the parſon and vicar may both have the cure; the parſon habi- 
tualiter, the vicar actualiter. 2 Cro. 518. 

But if a perpetual vicar be preſented, the parſon ceaſes to have the 


cure. 2 Rol. 341. J. 47. 


So, a dean, or archdeacon has not the cure. | 


So, a prebendary has not the cure. 2 Rel. 341. J. 45. Cro. El. 39: 
(C 16.) Who are Dignitaries. 


Every promotion in the church, having juriſdiction annexed, is a 
dignity ; as, a deanry. Cro. El. 663. 

An archdeaconry, Semb. cont. Cro. El. 663, 

But a parſon is not a dignitary. Cro, El. 663, 

Nor, a provoſt. Cro. El. 663. | 

Nor, a chaplain, or prebendary. Cro. El. 663. 


(D) What Privileges belong to Eccleſiaſtical Perſons. 


BY the /. A. Ch. 9 H. 3 1. Eccleſia fit libera, Df habeat omnia jura 
ſua & libertatis illaſus. i x h 


So, by the . 50 Ed. 3. 1. | 
And this extends to all eccleſiaſtical perſons, 2 I». 3. 
And therefore, no eccleſiaſtical perſon ſhall be choſen to a temporal 
office : as, ſheriff, Vide infra. Re | 
Nor, ſhall be expenditor for lands, which he has within a level, for 
ſewers. Per two F. 1 Mod. 282. 1 Lev. 303. 

Nor, ſhall be conſtable, reeve, beadle, Se. | 

Nor, ſhall be bound to ſerve in war in perſon; for militant Deo ne 
implicit ſe negotiis ſecularibus. 2 Inſt. 4. 5 

And therefore, if he holds lands by chivalry, & c. he ought to find 
: N deputy, or pay eſcuage; and need not ſerve in perſon. 

9. L. 99. a. | 

So, if he has lands, by reaſon of which he ought to be a reeve, 
beadle, &c. when choſen, if he was a layman ; he ſhall not be choſen, 
being infra ſacros ordines : or, if he be, he ſhall have a writ for his 
diſcharge, and upon that an alias, pluries, and attachment. F. N. B. 
175. B. Reg. 187. ö. 2 Inſt. 3. | 

So, by the /. Marl. 52 H. 3. 10. all eccleſiaſtical perſons are diſ- 
charged of ſuit at the leet, or torn. 2 Inſt. 4. 121. | 

S0, by the common law, eunde, morando, aut redeundo from divine 
ſervice, a prieſt cannot be arreſted. 12 Co. 100. 2 Bul, 72. "SET 

And by the ff. 50 Ed. 3. 5. and 1 R. 2. 15. he that fo arreſts ſhall 
luffer impriſonment, ranfom, and make gree to the party : provided. 
be do not hold himſelf there by colluſion. 

So, an aQion lies upon theſe ſtatutes, if a clerk be arreſted, when 
attending upon divine ſervice, Vide 12 Co. 100, | | 
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Tho? it be thro? ignorance, and he is afterwards diſcharged. 

So, one may be ſued for it in the eccleſiaſtical court, and ſhall pay 
coſts. Vide 2 Bul. 72. TED 

But the arreſt is good; and a reſcuer is not excuſed. 

So, he may be arreſted at the ſuit of the king; as, upon a warran; 
of a juſtice of peace. 

Or, if he abſconds, and cannot otherwiſe be taken. 

So, a capias does not lie againſt an eccleſiaſtical perſon, who has x 
benefice: and for his ſecurity, upon a ſtatute ſtaple, merchant, or te. 
cognizance, there ſhall be awarded a capias ſi laicus, 2 Inft. 4. 

So, in any other action where a capras lies, if the ſheriff returns, 
clericus beneficiatus, nullum habens laicum feedum, there ſhall be a writ 
to the biſhop, commanding, that he compel him to appear. 2 Inf. 4. 
2 Rel. 220. J. 45. | : 

And if the biſhop does not cauſe him to appear, a diſtringas goes 
againſt the biſhop. Reg. 26. 6. : | 

So, if upon a fer facias the ſheriff returns clericus benefictatus, &c. 
there ſhall be a feri facias to the biſhop to levy de bonis ecclefrafticis 
Reg. 22. 26.6. | | 

And upon ſuch a writ to the biſhop, he by his mandate ſhall ſe- 
queſter his benefice till he appears, or the money be levied. 1 Sal. zac. 

[On ſheriff's return, that defendant is clericus beneficiatus nullun 
habens laicum feodum, fieri facias de bonis ecclefraflicts iſſued to the biſhop; 
on atlidavit of the debt's being levied, rule to the biſhop to return the 
writ. Languit v. Jones, E. 4G. Str. 87.] | 

[On affidavit of deb!'s being levied, the biſhop being dead, rule to 
his executor to return fieri facias de bonis ecclefrafticis. Ibid.) 

[ Though a /evari facias de bonis ecclgſigſticis be a continuing execu- 
tion, and a levy may be made under it from time to time affer it in 
returnable, till the ſum indorſed be ſatisfied; yet if it be aFually returned, 
the authority of the biſhop is at an end. Marſh v. Fawcett, C. P. 
24. 36 Geo. 3. 2 H. Bl. 582.) ; 

[Therefore where ſuch a writ remained in the hands of the biſhop 
long after it was returnable, who ſequeſtered the profits of a vicarage, 
accruing as well before as after the return-day, and being ruled to re- 
turn the writ, returned only the amount of the ſum levied up to the 
return-day, the court would not order the writ and return to be taken 
off the file, but would only permit the return to be amended by inſeit. 
ing the ſum levied, up to the time when the writ was aFually returned. 

? * 4j SB ; 
[Attachment may iſſue againſt biſhop for not returning fer: faciu 
de bonis ecclefiaſticis. Semb. But it is more proper to move againſt his 
chancellor, commiſſary, or official, who uſually return them. Rex 
v. Biſhop of St. Aſaph, T. 25 & 26 G. 2. 1 Will. 332.] 

But where the ſheriff returns clericus nullum habens laicum feodum, 
without ſaying beneficiatus, a capias ſhall be granted to the ſheriff againſt 
him; for it does not appear that he has a benefice, by which he may 

be warned by the biſhop. 2 1». 4. 

S8o, upon a Feri facias againſt a biſhop, the ſheriff ought not to 
return ciericus beheficiatus ; for he has temporalties. Semb. Het. 20. 

- So, if the return is clericus beneficiatus, the biſhop cannot ſequeſter 

his ſalary: as, fellow of a college by a mandate to the maſter, Oc. for 


that is no benefice. R. 1 Sal. 320. 80 
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Fo, I eccleſiaſtical perſon is not privileged from an 
C 


. 2 Rol. 220. J. 40. - 
So, by the . MC. 1. all poſſeſſions and goods of eccleſiaſtical 
erſons ſhall be freed from all exactions. 2 1½l. 2. 
And by the J. 9 Ed. 2. Art. Cleri. . the goods of ecclcſiaſtical 

perſons ſhall not be diſtrained in via regid, aut feodis ecelgſiaſticis quibus 

dim dotatæ. 2 Inſt. 4. 627. | | 
So, by the //. 18 Ed. 3. (not printed) eccleſiaſtical poſſeſſions, ac- 

quired before 20 Ed. 1. were exempted from tenths and fifteenths 

granted by parliament to the king; becauſe they were charged 

20 Ed. 1. with tenths to the pope. 2 In/?. 628. | 
So, for tithes, which are ſpiritual, nulrs de reparatione pontis, aut 


. aliquibus oneribus temporalibus onerari debet. 2 Int. 641. | 


And eccleſiaſtical perſons ſhall be diſcharged of tolls, cuſtoms, 
average, pontage, paviage, Oc. for their eccleſiaſtical goods. 2 Inft. 4. 
And if they be moleſted, they may have a writ for their diſcharge. 
F. N. B. 227. F. Reg. 260. 5 Bethe ot | . 
So, for goods bought for their ſuſtenance. F. N. B. 227. F. 
So, they ſhall be diſcharged of purveyance for their own proper 
goods. 2 Int. 3. 35. | | e 
And ſhall have the king's writ for their diſcharge. F. N. B. 30. A. 
By the ff. M. Ch. ꝙ H. 3. 21. Nulla carecta dominica perſonæ ectle- 
faflice, &c. per balli vos ugſtros capiatur.Confirmed, as to all purvey- 
ance, by the /. 14 Ed. 3. 1. 18 Ed. 3. 4. and 1 R. 2. 3. Vide 
2 Inft. 35. 6 FEES be | 7 . 
So, if an eccleſiaſtical perſon fears that his goods, or the goods of 
his farmer will be taken by any miniſter of the king, he may have a 
protection cum clauſuld nolumus for his ſecurity. 2 Inf. 4. F. N. B. 


So, an eccleſiaſtical perſon is capable of a temporal office: for where 
a petition was, that he ſhould not be chancellor, treaſurer, clerk of 
the privy ſeal, baron of the Exchequer, chamberlain of the Exchequer, 
comptroller, &c. the king anſwered, that he will do as he thinks fir. 
2 Rel. 221. J. 5. Vide ſupra. | | 

But the /. M. Ch. 9 H. 3. 1. confirms only the ancient rights of 
eccleſiaſtical perſons z and does not give them any new ones. 2 Inf. 3. 

do, notwithſtanding Art. Cleri. g. the goods of eccleſiaſtical perſons 
may be taken for iſſues, or other dues to the king. 2 J,. 627. 

90, toll, Oc. may be taken of them, if they merchandize; for the 
writ ſays, dum merchandizas non exerceant de eiſdem. . Cont. per Herle, 


F. N. B. 227. F. ; 


So, by expreſs cuſtom or preſcription, tithes, Sc. in the hands 
of 2 ſpiritual perſon may be charged to pontage, murage, He. Cal. 
10% | 
So, the clergy ſhall be liable to all charges impoſed by act of par- 
lament, if they be. not exempted by the ſame act. R. 1 Vent. 273. 

As, to rates made purſuant to i. 43 El. for relief of the poor. 

So, they ſhall be bound by the ſtatutes, which require the ſending 
of carts and horſes for the repair of the highway. R. 1 Vent. 273. 
cited Lut, 1563. 2 Lev. 139. | uy 

But a tax or ſubſidy charged upon a biſhop, parſon, &c. if he dies, 
ſhall not be a charge upon his ſucceſſor, but upon his heir or executor 
only. R. Lane, 51. | 
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So, by the /f. 21 H. 8. 13. no ſpiritual perſon ſhall take to farm 
to himſelf or his uſe, from the king or others, by writing or par: 
any lands, tenements, &c, for life, years, or at will, on pain of . 

a month, Sc. | y 

Nor, ſhall take any annual rent or profit, by reaſon of ſuch leaf: or 
farm, Cc. on pain of 10/. a month, and ten times as much as he or 
any to his uſe ſhall take in ſuch rent, profit, Oc. a moiety to the 
king, the other, Cc. _ 

And ſuch leaſe, c. to any ſpiritual perſon or his uſe ſhall be void 
as well againſt the leſſor as the leſſee. * 02% Be 

Nor ſhall, being beneficed with cure, occupy any parſonage or vi. 
carage in farm of the leaſe of any other, nor take any rent or Profit 
out of ſuch farm, on pain of 40s. per week, &c. 

But by the ſame ſtatute, ſpiritual perſons may take to farm the tem. 
poralities of an archbiſhop, biſhop, &c. during vacation. 

Or, if their glebe be not ſufficient, &c. may take in farm other 
lands for the expence of their houſes and hoſpitalities. 

And may keep as much of their lands, &c. in right of their houſes, 
as ſhall be neceſſary for their cattle and corn, for the maintenance of 
their houſeholds and hoſpitalities, without fraud, 

And may take dwelling- houſes with orchards and gardens in a city, 
borough or town, for their own habitation. 

So, if a ſpiritual perſon takes a leaſe for years, or at will, of lands, 
c. it ſhall not be void. R. Dy. 358. a. | 
So, by the /. 21 H. 8. 13. no ſpiritual perſon ſhall buy, to (ll 
again for profit, in any market, fair, Sc. any cattle, corn, lead, tin, 

hides, leather, tallow, fiſh, wool, wood, victual, or merchandize, on 
pain of treble value, Ge. And ſuch contract ſhall be void. 
Nor, ſhall uſe any tanhouſe, or brewhouſe, unleſs for ſervice of the 
\ houſe, on pain of 10/. per month, c. 

But by the ſame ſtatute, if a ſpiritual perſon buys without- fraud, 
horſes, cattle, goods, &c. for his neceſſary uſes, and afterwards di- 
likes them, he may ſell them again, &c. VV 

[By /,. 17 G. 3. c. 53. where there is no houſe, or it is fo much 
out of repair that one year's neat income will not repair it, parſon, 
by conſent of patron and ordinary, may borrow two years neat in- 
come on mortgage for 25 years, which binds ſucceſſors. Intereſt and 
5 J. per cent. (or 10 J. per cent, if non-reſident) ſhall be paid annually. 
If the incumbent do not apply, the ordinary may, where the living is 
100 J. per ann. and the parſon non-refident,] 5 : 

[If a parſonage or vicarage houſe be deſtroyed without any 4ault in 
the incumbent, the eccleſiaſtical court uſually orders a fifth part of 
the profits of the living to be ſet apart for re-building. So/lers v. Lau- 
rence, C. P. T. 16 & 17 Gee. 2. Willes, 413.] | | 


Eccleſiaſtical Cenſures. 
Vide Prerogative, (D 12.) 


Eccleſiaſtical Courts. 
Fide Courts, (N 1, &c.)=Diſmes, (M 1, &c.) 
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Eccleſiaſtical Juriſdiction, and Laws. 
Vide Prerogative, (D 9, &c.) | 
EGYPTIANS. 
Tide Juſtices, (8 9.) 


EJECTMENT.. 
(A) By whom it lies. 


N ejectment lies by a leſſee for years for recovery of his term, 

A and damages, if he be ouſted by his leſſor, or a ſtranger. 
F.N. B. 220. | | FE 

[lt is a poſſeſſory remedy, and only competent where the leſſor of 
plaintiff may enter; therefore it is neceſſary for plaintiff to ſhew his 
[cor had a right to enter, by proving a poſſeſhon within twenty 
years, or accounting for the want of it under ſome exception in 21 F. 1. 
6. 16. Taylor v. Horde, H. 30 G. 2. 1 B. M. 60.) : 

Of what things it lies, or not, and upon what demiſe, and how the 
judgment ſhall be. Vide Pleader, (2 Z 1, &c.) 
But now the courſe is to make a nominal plaintiff upon a feigned 
demiſe, | 

And after the declaration delivered, the plaintiff may be changed 
by rule of court, before plea, if there be cauſe for it; as, if he be a 
witneſs upon the trial of the cauſe. 5 Mod. 333- 

EEjectments are under the control of the court, and may be 
managed by them to anſwer every end of juſtice and convenience. 
Fairclaim v. Shamtitle, H. 2 G. 3. 3 B. M. 1290. ] 

And therefore, if by any means the plaintiff can be ſuppoſed to 
have a title as laid in the declaration, after verdict, the court will 
ſupport the judgment: thus, if there be two demiſes of the ſame 
premiſes laid on the ſame day, the court of error in favour of the 
judgment will ſuppoſe that the demiſes were made by two joint- 

tenants, of the whole land, tho' each demiſe will paſs only the re- 
ſpective moiety of him whoſe demiſe it is. 1 Wilf. 1.] 

[The court will not order a leſſor, having privilege, to name a 
— 2 to be liable to coſts, Preſton v. Lingen, M. 8 G. Str. 
479. 8 

(If a perſon claims land as lord, by e/cheat, the proper way to try 
the right is for him to bring ejectment; and the perſon claiming as 
heir ſhall defend either alone or with the tenant in poſſeſſion. Fairs 
claim v. Shamtitle, H. 2 G. 3. 3 B. M. 1290-] | 

(The formal title of a truſtee ſhall not be ſet up againſt the cgfuy 
que truft : but if the truſtee is a truſtee for mortgagees, and not for 
the detendant the mortgagor, he may recover. Armſtrong v. Peine, 
J. 6 C. 3. 3 B. M. 1898.) "mo WA 
(Where it is clear that the perſon in whom the /egal glate is veſted 
15 mere truſtee, he ſhall not avail himſelf of his title to defeat his 
gap que truft from recovering in ejectment. Dong. 721. 777] TR 
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[As where a truſt term is a mere matter of form, and the qeeq, 
mere muniments of ancther's eſtate ; this ſhall not be ſet up againſt 


the real owner, 1 Term Rep. 759. u.) rip 
So, tenant in poſſeſſion under a leaſe, whoſe tenancy is not meant To 
to be diſturbed by the leſſor of the plaintiff in ejectment, ſhall never . 
ſet up his leaſe to bar the recovery. I. ibid.] m 
| [S0, a mortgagor ſhall not ſet up the title of a third perſon againg qe 
his mortgagee. Id. ibid.] | 2 
Nor, tenant againſt his leſſor. Id. ibid. 1 
[Neither ſhall the ſurrenderor of a copyhold, before admittance, ha 
ſet up a formal objection againſt the ſurrenderee. 1bid. 600.) y 
[In ſuch caſes the jury may preſume an old ſatisfied term ſurren- : 
dered to the ce//uy que uſe, in order to ſubſtantiate a leaſe executed þ f 
him. Borer man v. Sybourn, B. R. M. 37 Geo. 3. 7 T. F. 2. Jn RB 
v. Jones, B. R. M. 37 Geo. 3. 7 T. R. 47. | | 5 
[But if no ſuch preſumption be made, and it appear in a ſpecia FR 
verdiQ that ſuch a term is ſtill outſtanding in a truſtee, who is not 7 
Joined in the action, the cgſſuy gue v/e cannot recover. Bid.) a . 
[If B. clatming under A. let lands for a year to C., and die, and * 
A. afterwards bring an ejectment againſt C., C. cannot diſpute 4; ny 
title. Barwick v. Thompſon, B. R. H. 38 Geo. 3. 7 T. K. 488.) an 
[hut a mere equitable title is inſuſſicient to ſupport an ejectmen. "5 
7 T. K. 2.] EZ , tors, 
{In ejectment the perſon having the legal title muſt prevail. Y. char 
Cofta v. Wharton, B. R. M. 39 Geo. 3. 8 T. R. 2.] char 
[And therefore a plaintiff, claiming under an elegit ſubſequent to: entry 
leafe granted to the tenant in poſſeſſion, cannot recover, tho he give Cp 
the tenant notice that he does not mean to diſturb his poſſeſſion, but 111 
only wiſhes to get into the receipt of the rents and profits. . Bid.) we 
[When the landlord is made defendant, the plaintiff muſt prove the 25 
defendant's tenant in poſſeſſion of the premiſes. 1 Wiſſ. 220. "Rt 
[The leſſor of the plaintiff in ejectment is bound at the trial to verſes 
prove the defendant in poſſeſſion of the premiſes which he ſeeks to U 
recover, although the defendant has entered into the general conſent ent 
rule, if the defendant conteſt his poſſeſſion. Goodright v. Rich, B. R. pain « 
T. 37 Geo. 3. 7 T. R. 327.] | "FA 
8 | 5 | by joi 
(B) By whom not. pa, 
x 2. g andlo 
BUT an ejectment does not lie by him, who has not an imme. N 
diate intereſt or poſſeſſion : as, if a leaſe be to 4. for years, and of exe 
afterwards to B. for years, and A. be ouſted; B. cannot bring an order. 
ejectment. 1 Rol. 3. lr 
So, it does not lie by him, who has only a poſſeſſion in law: as, if and h. 
leflee for years makes a Ifaſe at will to one, who is ouſted; the leſſee tender 
for years ſhall not maintain an ejectment. R. 1 Rol. 3. Taf. cui. cjectm 
but Co. acc. ibid. ; ſecond 
So, it does not lie by any one when his intereſt is determined; 2 Cue, 2 
if a man covenants to ſtand ſeiſed of 100/. per ann. to the uſe of wis, 
daughters, till they raiſe 500 J. for their portions ſucceſſive ; after !? an athc 
ears the eldeſt daughter cannot enter or have an ejectment, tho Were d 
hve portion was not raiſed ; for that would be to the prejudice of th LA. 


* daughters. R. Cro. El. 800. - (Twenty 


C 
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wenty years adverſe poſſeſſion in defendant, takes away plaintiff's 
ri P poſſeſſion, as well as his action or remedy by ejectment. 
Taylor v. Horde, H. 30 G. 2. B. M. 60.]J - 8 
By the /. 4 Geo. 2. 28. if half a year's rent be due, the leſſor having 
title of re-entry may, without legal demand or re- entry, ſerve an 
eiectment, and on judgment againſt the caſual ejector, or nonſuit for 
not confeſſing leaſe, entry, and offer, on proof by affidavit ; or, if de- 
ſendant appear, on proof at the trial, that half a year's rent was due, 
and no ſuthcient diſtreſs, and he had title to re-enter, the plaintiff 
ſhall have judgment and execution; and after fix calendar months 
aſter execution and no payment of arrears and coſts, the leſſee, or 
any claiming under him, ſhall have no relief in equity. f 


Under this ſtatute a landlord cannot, under a clauſe of re- entry, 


recover in ejeEtment, if there be a ſuthcient diſtreſs on the premiſes ; 
neither can he recover at common law, unleſs he demand the rent on 
the day when it becomes due. ger v. Wandlaſs, B. &. H. 37 G. 3. 
7 T. R. 117. | 
| (A. by 7 Bl a leaſehold eſtate to B., his executors, c. ſubject 
to a rent-charge to his wife during her widowhood, with power to the 
did to enter for non-payment, and to enjoy, Oc. till the arrears 
were ſatisfied ; and after the widow's marriage or death, he willed 
that B. ſhould pay the rent-charge to C., his executors,. adminiſtra- 
tors, and aſſigns: the widow married, on which C. received the rent- 
charge during his life, and then C. died, without diſpoſing of the rent- 
charge, appointing D. his executor ; held that D. had no right of 
entry for non-payment of the rent-charge. Haſſell v. Gowthwaite, 
C. F. Mid Go. 2. Wille, goo] - _ 

"If D. had had a right of entry, a demand would have been neceſ- 
lary, Ibid.) | 

Provided, a mortgagee not in poſſeſhon ſhall not be barred, if, in 
{.x calendar months after execution, he pay all arrears and colts, and 
periorm the covenants of the leaſe. | | 

[By the „. 11 G. 2. 19. the tenant, to whom a declaration in eject- 
ment ſhall ye delivered, ſhall forthwith give notice to his landlord on 
pain of forfeiting the value of three years improved rent.) 
(And the court may ſuffer the landlord, to make himſelf defendant 
by joining with the tenant : but in caſe the tenant ſhall neglect to ap- 
prar, judgment ſhall be ſigned againſt the caſual ejector; but if the 
landlord ſhall defire to appear by himſelf, and conſent to enter into the 
common rule, the court ſhall permit him ſo to do, and order a ſtay 
wax upon the judgment againſt the caſual ejector till further 
Ws e e 
{lt a landlord ſerves tenant with ejectment under 4 G. 2. c. 28. 
and has judgment by default, and poſſeſſion delivered, and tenant 
tenders no rent, nor files bill for relief, but ſeveral years after brings 
Jectment againſt the landlord, he ſhall not recover; tho' at his 
ſecond cjectment no affidavit is produced that half a year's rent was 
cue, and no ſufficient diſtreſs countervailing the arrears. Doe v. 
Lewis, 7. 31 G. 2. 1 B. M. 614. (for it ſhall be preſumed that 
*1 4:1d:vit was regularly made, and that all the requiſites of that act 
vere duly complied with). | * 


LA. covenants that B. (a partner) ſhall live in his houſe, and we 
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if A. dies, his executor ſhall renew the leaſe. 4. cannot recorer, 
Right v. Proctor, P. 8 G. 3. 4 B. M. 2208.] 
Vide Eflates, (H 9.) —Pleader, (2 Z 1, Oc.) 

Ejectment of Ward. 

Vide Guardian, (H 2.) 


ELECTION. 


(A) Election; who ſhall have it. 
(A 1.) He, who ought to do the firſt Act. 


I F an election be given to another of two ſeveral things, he, who 
ought to do the firſt act, ſhall have the election; as, if 2 man 
grants to another to have a rent, or a robe yearly at ſuch a feaſt, the 
grantor has an election to deliver the one or the other. Co. L. 14;.«, 

[Where one of two things is to be performed, the option is in the 
perſon who is to perform it. Layton v. Pearce, B. R. M. 19 Gu.;, 
Dougl. 1 ö.] | 

If an obligation be with condition, that if the obligor work out th 
4ol. in packing when the obligee hath occaſion to employ him, or pay tle 
40 l. then, & c. the obligee hath election to take the 40/. in work or 
money. R. 2 Med. 304. | 

If a father having three daughters grants to A. the diſpoſition d 
the marriage of one of them ; the father ſhall chooſe of which 
daughter A. ſhall have the marriage. R. per all the J. Dal. 17. 
[If A. enfeoffs B. of the manor of D., except a cloſe named M, 
and there are two cloſes named N., one nine acres, the other three 
acres; the feoffor ſhall chooſe which cloſe he ſhall have. R. 1 Ls. 
268.] | 

So, if a man leaſes, rendring rent, or a robe; the leſſee has an 
2 to pay the one, or the other; for he is to do the firſt 20. 

0. L. 145. a. | | | 
230, if 5 man grants out of his wood ſo many cart- loads of mapl!, 
or hazle; the grantee has the election to take the one, or the oth! 
Co. L. 145. 4. 

If he grants one of the horſes in his ſtable; the grantee has a 
election to take which he pleaſes. Co. L. 145. 4. 

If a man conveys two acres, the one for life, the other in fee, tht 
grantee has an election to take the one, or the other. 1 Rol. 725-145 

So, if he levies a fine of ten acres out of 100, the conuſee has tht 
election. R. 1 Rol. 725. J. 35. : 

Or, if the conuſee renders back to the conuſor for years, the conule 
ſhall have the election. R. 1 Rol. 725. J. 40. 

If a man covenants to make an eſtate at the coſts of B. in fee, be 
ſhall chuſe what conveyance he will make; for he is to do the fir 
act ; viz. give notice what conveyance he will make. 2 Mo: 75 
Vide paſt. (A 2.) | 62 


» 
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(A 2.) Who fall do the firſt a.) If a man be bound to make an 
aſſurance, he who is bound to make it, ought to do the firſt at, Ca. 
El. 118. Vide Condition (H). Vide ante, (A 1.) | 55 

Tho! it is to be made at the charge of the covenantee, obligee, Qc. 

. Co. 22. b. 

5 tho the covenant be to make a particular conveyance ; as, a feoff- 
ment, Sc. R. 5 Co. 22. 6. R. cont. Mo. 22. 

If bound to make a leaſe to 4. for three lives, which A. ſhall name; 
A. ſhall do the firſt act. R. 2 Mod. 75. | 

80, if the condition of an obligation be in the disjunctive, the elec- 
tion ſhall always be in the obligor; for the condition was for his bene- 
fit. 2 Mod. 201. R. 3 Lev. 137. 1 

Tho' in one part of the disjunctive the obligee ought to do the firſt 
act. 2 Mod. 201. | | | 

If a man has ſeveral remedies for the ſame thing, he has an elec- 
tion to uſe which he pleaſes. Co. L. 145. a. 

If a conveyance operates ſeveral ways, the grantee, &c. may take 
it as he pleaſcs :. as, if a man conveys to A. by bargain and ſale, and 
by fine, he may take by which he pleaſes, if both are completed to- 
gether. Semb. 4 Co. 72. a. | | | | 

If by demiſe, bargain and ſale, the leſſee may take by common 
law, or by way of uſe. R. 2 Co. 35. b. | | | 

But a man by his wrong or default may loſe his election, and give 
it to the feoffee, c.: as, if a man grants ſo much to be taken by 
aſſignment ; if the grantor does not aſſign at the day, the grantee 
may take it in what part of the wood he pleaſes, without aſſignment. 
R. 1 Rol. 525. J. 30. | | 

If a man enfeoffs another of two acres, the one for life, the other 
in fee, and he makes a feoffment of both; the feoffor may enter for 
the forfeiture in the one, or the other. Co. L. 145. a. 

If a man grants a rent or a robe, at ſuch a feaſt, and does not deli- 
ver it at the day; the grantee may demand which he pleaſes. Co. L. 
145. a. | | 

So, if leſſee, rendring rent, or corn, does not pay, the leſſor ſhall 
have which he pleaſes. R. 1 Rol. 725. J. 25. | 

Yet, if the thing, of which the election is given, is to have conti- 
nuance, a failure unica vice does not devolve the election upon the 
other: as, if A. grants an annuity, or a robe, to B., to be paid at 
Eafler annuatim for his life; if A. does not pay, B. ſhall not have a 


writ of annuity for the one only, but for the one or the other, in the 
disjundive. Co. L. 145. a. e 5 


*% 


(B) At what Time Election ſhall be made. 


JF the thing, of which the election is given, is to be done wnicd 
vice, the election ought to be at the time. Co. L. 145. a. 
So, if nothing paſſed or veſted in the grantee, Qc. before his elec- 
uon, it ought to be made in the life of the parties. Co. L. 145. a. 
As, if a man gives to A. ſuch of his horſes as 4. and B. ſhall chuſe, 
the election ought to be in the life of 4. 1 Rol. 726. J. 2. 
But where an intereſt veſts immediately by the grant, Cc. election 


e by the heir or executor, as well as by the party himſelf. 
As, 
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As, if a fine be of 100 acres, and the conuſee renders zo to the 
conuſor for years; his executor may chuſe which 50 he will hays, 
R. 1 Rol. 725. J. 47. | | 

If a man gives one of his horſes to A. and B., after the death of 
A., B. may chuſe which he will take: for an intereſt veſted in them 
immediately by the gift. 1 Rol. 725. l. 52. | 

So, if the election determines only the manner or degree in which 
he ſhall have the thing; his heir or executor, as well as the pur 
himſelf, may make it : for in ſuch caſe the intereſt veſts immediately 
Co. L. 145. a. | | 

As, upon a grant of a rent-charge, the heir or aſſignee may elect 
to have it, as an annuity, or as a rent. Co. L. 144. ö. 

So, if the thing, of which election is given, is annual, and to have 
continuance, the heir or executor may make the election. 


* 


(C) Determination of an Election. 
(C 1.) What ſhall be. 


Determination of a man's election ſhall be made by expre{; 
words, or by act. | 
As, if a man, who has election to have a fee in one acre, or an- 
other, makes a feoffment of one of them; this determines his elec- 
tion. 1 Rol. 726. D. | 
If he leaſes two acres, temainder of one of them in fee, and after- 
wards gives licence to the leſſee to cut trees in one; this amounts to 
an election to have the fee in the other. PI. Com. 6. b. 1 Ri. 
726. J. 10. | 
If a covenant be to pay tithes in kind, or 20 5. at the election of 
prebendary ; by the diſſolution of the prebend, and corporation which 
ought to pay, the election is gone. R. Hard. 387. 


(C 2.) What not. 


But if a man has his election to take by the common law, or by 
_— uſe, a general entry does not determine his election. R. 2 Cz. 
37.2. | 

If by grant an abbot has his election to pay tithes, or ſuch a ſum 
for them; the election, by the diſſolution, goes to the king and his 
patentee. Hard. 383. * | 
If a man once determines his election, it ſhall be determined fot 

ever: as, if an obligation delivered to the uſe of A. be refuſed when 
he » _ informed of it, he cannot afterwards accept it. R. 1 R. 
726. J. 15. | 

If a — diſtrains for rent, he ſhall never after have annuity; not, 
vice verſa. Vide Co. L. 145. a. b. Vide Annuity, (C 1, Oc.) 

So, if ſeveral perſons have an election, he who firſt makes elec- 
tion, determines it for ever. Co. L. 145. 2. | 

But where an election is of ſeveral remedies, if he chuſes one, he 
may afterwards have the other in perſonal caſes: as, where he 
election of ſeveral actions. Co. L. 146. 2. 

[A party having a mortgage and alſo a bond, as a ſecurity for dhe 


ſame debt, may bring an action on the bond, and arreſt the defeat 
; » 


P 
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ant, pending a ſuit in equity for a forecloſure. Burnell V. Wo, 
B. R. T. 20 Geo. 3. Dougl. 417.] | 


Vide more, as to election of remedies, i in Aftion, (M bs . — 
Annuity, (C 1, Sc.) Audita Querela (D). 


Guardian by Election. | 
Vide Guardian, (F 1, 2.) 
Election of Juſtices of Peace. | 
Vide Juſtices of Peace, (A 3.) 
Election in a Corporation. 
Vide A (F. 20, Cc. 29.) - MHandamus, (C 2.) 


Election to Parliament. 
Vide Parliament, (D 8, &c. —E 1 5.) — Scotland, (D 4, 5.) 


EL EGII. 
Vide Execution, (C 14.)—Preceſs, (E 6.) 
E LOPEME NT. 
Vide Dower, (F 2.)—Pleader, (2 Y 11 "y 


E L V. 
Vide Franchiſe, (D 8.) 


EMBLEMENTS. 
Vide Biens, (G 1, 2.) 


EMBRACERY. 
Vide Maintenance, 


ENACTING OF LAWS. 
Vide Parliament, (G 10, &c.)—Prerogative, (D 1 ) 


ENCLOSURE, 
Vide Droit, (M 1, 2.) 


ENDOWMENT. 
Vide Dower == Ecclefiaftical Perſons, (C 10, c. 13.) 


E NF ANT. 
(A) Infant; who ſhall be. 


Y. the common law, a male or a female is called an infant til 
the age of 21 years. Co. L. 171. L. 6. 

But by the civil law the age of 17 years. 
So, a man, born the firſt of February 1600, after eleven o'clock at 
night, might make a will, &c. after one o'clock in the morning of the 
laſt day of January, anno 1621; for he was then of full age. P, 
Holt, I Sal. 44» - 1 p 


(B) What he may do. 
(B 1.) May purchaſe. 


AN infant has capacity to purchaſe lands or tenements during hi 
infancy ; for primd facie it ſhall be intended for his bench. 
rl | | 

And therefore, if a feoffment be made to an infant, and livery to 
him in perſon, it ſhall be good till it be avoided. _ | 

So, if an infant makes a letter of attorney to take livery, and livery 
is made to him by attorney; for it ſhall be intended for his prof. 
R. 1 Kal. 730. |. 10. | 


(B 2.) May levy a Fine, or ſuffer a Recovery. 


So, if an infant by fine conveys his eſtate to another, the ef: 
paſſes by fine till it be avoided. IE 

And, if he declares the uſes by deed, the declaration of the uſes 
ſtands good as long as the fine is in force; for he has power to de- 
clare the uſes, as incident. 2 Co. 58. a. Per two Ch. J. 10 Co. 42. 
R. 1 Rol. 730. I. 50. Dal. 47. * 

If infant covenants to levy a fine at ſuch a time, to ſuch uſes; 
before the time he comes of age, levies the fine, and by another decd 
made at full age declares it to other uſes ; the laſt deed ſhall lead the 
uſes. Str. 94.] | | 

And tho' the infant dies after the king's ſilver paid, the ingroſlng 
ſhall not be ſtayed; for it is then a ne. Per three J. Dy. au. 

Dy. 220. b. Dal. 56. | 
So, if an infant ſuffers a common recovery, and comes in as vouchet 
in perſon, or by attorney, the eſtate paſſes till the recovery be r: 

ed. 2 Inſt. 483. « 

And if he comes in as vouchee by guardian, he ſhall be bound by 
it. Cont. 10 Co. 43. a. R. acc. Cro. Car. 307. Heb. 197. 1 Ri, 

731. J. 5. 751. J. 50.752. J. 1. Pp 318. R. Godb. 161. 46 
I Leo. 211. 1 Sid. 321. R. Cro. El. (471, 2.) EY 

And the king, upon petition, may admit an infant to ſuffer a rec 
very by his guardian. 1 Ver. 461. Ley, 83, 

ut ſuch admittance ought not to be granted, except upon urgent 
neceſſity. R. Sal. 567. 

So, if an infant makes a feoffment and livery in perſon, the feof 
ment is good till it be defeated. 2 Rel. 2. J. 37. 40. 2 fl. 483. 
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(B 3.) May make an Exchange, Leaſe, c. 


So, if an infant exchanges his land, and occupies the land given 
in Exchange; it ſhall be good till it be defeated; for it is tantamount 
to a livery. Co. L. 5 1. 5. þ | # | 

So, if an infant makes a leaſe for years rendring rent, it ſhall be I 
good till it be defeated. Co. L. 308. a. 1 Rol. 729- A : 

[If A. deviſes land and houſes thereon, to ſix children, all infants, 
and the mother, acting as guardian, grants a building leaſe for 41 
years, and the eldeſt ſon aged 19 joins in it, and covenants for quiet 
enjoyment, and that the others when of age ſhall confirm, and they | 
all attain 21, and accept the rent for 10 years after; a court of equity 
will eſtabliſh the leaſe. Smith v. Low, T. 1739, 1 Atkyns, 489. 

[By f. 29 G. 2. c. 31. infants, lunatics, and feme-coverts, may ap- 
ply by petition to Chancery, Cc. and by leave ſurrender leaſes by 
deed, in order to renew the ſame.) 

4.) A Statute, or Recognizance. 

So, if an infant acknowledges a ſtatute, or recognizance ; it ſhall 

be good till it be defeated. 10 Co. 43. a. Bend. pl. 123. 


(B 5.) A Contract for Neceſſaries. 


So, if an infant makes a contract for neceſſaries, it binds him. 
C2. L. 172. 4 | 
As, if he contracts to pay for his eating and drinking. Co. L. 
172. 4. R. Jon. 182. . Pet 
Or, contracts generally for his table, or with his brewer for drink. 
R. 1 Rol. 729. 1.6. R. Latch, 157. Dy. 104. b. in mare. | 
50, if he contracts for neceſſary apparel. Co. L. 172. a. 1 Ro. 
71 „„ | | 5 
Or, with a taylor to make clothes. R. Latch, 157. R. Jon. 146. 
Dy. 104. b. in marg. | 5 
And if he brings the materials to the taylor, there is no need to 
aver that they were ſuitable to his quality. R. Latch, 157. 
So, if he contracts for phylic. Co. L. 172. a. | 
Or, for his cure with a ſurgeon, when he is wounded. Pal. 528. 
Or, for billets and firing. 1 Re. 729. J. 30. 
Or, for his ſchooling, or inſtruction in reading and writing, Oc. 
G. I. 172. a. R. Sid. 112. Mar. 40. | 
Or, for all together, diet, apparel, waſhing, lodging, and ſchool- 
ing. R. Pal. 528. | | 
Or, in conſideration that A. had expend:4 7 /. for diet ar d teach- 
ing, to pay 71. R. Jon. 182. 
So, a contract, to pay ſo much per ann. for his diet and ſchool ng, 
2 R. 1 Rol. 7 29. J. 35. | 
2 if he be a houſekeeper, to find victuals, Ce. for his family. 
id. 112, | 
[Neceflaries for an infant's wife, are re-ceffaries ſor him, but not if 
a in order for the marriage. Turner v. Triſty, P. 5 G. Str. 


\ 


And, upon ſuch contract by an infant, an aſſump/it lies. R. Latch, 


109. Jon. 146. Pul. 8 28. 
Vob. III. : Pp | hd 
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Or, if he gives a ſingle bill for money upon ſuch c it bi 
him. 1 Kol. 729. /. = Cro. El. — '. 1 Lev, 3 TRE 
So, if he accounts upon ſuch contract, an aſſumpfit lies upon an 
tnfemul computdſet. Pal. 528. Dub. ¶ Trueman v. urſt, B. N. M 
26 Geo, 3. 1 T. R. 40. cont.) NF 
The court ſhall be judge what things are neceſſary, Cro. El. 58 
[If goods, not neceſſaries, are delivered to an infant, who after ka 
age promiſes to pay, he is bound. Southerton v. Whitlock, H. 126. 


Ser. 690. Borthwick v. Carruthers, B. R. E. 27 Geo. 3. 1 T. K 


648.) | | 
(B 6.) May do Things neceſſary. 


So, an infant may do things neceſſary to be done for the public 
good ; as, he ſhall be ſworn to the king in the Jeet, after the age of 
12 years. Co. L. 172. b. Vide Chancery, (3 R 3, Sc.) 

May do homage. Co. L. 65. b. 

And preſent to a church to avoid à lapſe. Co. L. 172. a. 

So, an infant may do a thing, to which he is bound or compellable 
by law. Co. L. 172. a. | | 

As, he may aſſign dower. Co. L. 35. a. 


So, an infant may maintain an action againſt a man of full age 


upon mutual promiſes of marriage. Dub. F. g. 275. 
[Infant may ſue on a contract of marriage with a perſon of full 


age, tho' infant cannot be ſued. Holt v. Ward, Clarencieux, T. 


5 6 G. 2. Str. 937. | 
So, he ſhall maintain afſmpſit, covenant, c. upon mutual pro- 
miſes or covenants, tho' he himſelf is not bound by his promiſe or 
covenant on the other part. R. 1 Sid. 41. 446. Vide Action upen the 
Caſe upon Afſumpſit, (B 14.) - Covenant, (B 1.) 
[So, he may be the leflor in an ejectment, but then he muſt give 


ſecurity for coſts. 1 Wil; 102.] 
But if his guardian undertake for coſts, it is ſufficient. Coup. 


128. | 
| 7 fortiori, where the money or conſideration on the part of the 
infant is paid, and the conſideration executed. Cont. per Winch, 
1 Rel. 19. J. 15. Acc. per Hob. 77. R. 1 Sid. 41. R. 1 Vent. 51. 
1 Med. 25. | 

'So, by cuſtom, an infant may make a feoffment at the age of 15 
years, which ſhall not be defeated. 

Or, a leaſe for years. Co. L. 45. 6. | 2 

But a cuſtom, that an infant may make a feoffment, grant, &c. 
when he can meaſure an ell of cloth, or count twelve pence, is void. 


 Godb. 14. 


[A. mortgages to B. who dies, leaving C. his ſon and heir-at-law an 
infant, and D. his widow, joint-executors, A. borrows more moni 
of E., and with part pays off C. and D., who by leaſe and releaſe 
convey to E., this conveyance binds C. the infant. Zouch v. Parſon, 


AM. 6 G. 3. 3 B. M. 1794.) 


[The acts of an infant which do not touch his intereſt, but take 
effect from an authority which he is truſted to exercile, are binding · 


Ibid. 


or injuſlice. Bid.) 


[The infant's privilege ſhall never be turned to a Weapon of fraud 


* + © 3 


ie 


of 


le 


F. 
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(0 1.) What he cannot do. 


UT an infant cannot, generally, do an act which requires an 
B oath 3 as, he cannot do fealty. Co. L. 65. 5. Vide Deviſe, (H 2.) 

Shall not be ſworn upon an inqueſt. Co. L. 157. a. 172. b. 

Cannot wage his law. Co. L. 172. 6. 

Nor, make his law of non-ſummons. Co. L. 172. b. | 

So, he cannot do a thing which requires ſkill and ability ; as, he 
cannot do the ſervice of grand ſerjeantry at the coronation, but by 
deputy. Cz. L. 107. ö. 

[An infant cannot be a mayor of a corporation, nor elected a bur- 
gels of one. Semb. Rex v. Mhite, M. 7 G. 2. B. R. H. 8.] 

So, he cannot be ſteward of a manor, nor take a grant of that 
office in 48 or reverſion. Co. L. 3. 3. K. 1 Kol. 731. l. 40. 
Cro. El. 6 

Neither can he be bailiff or receiver; for he has not {kill to render 
in account. C9. L. 172. a. 8 | 

{Neither can he be elected a burgeſs (of Portſmouth) tho? he be not 
ſworn in till after age. Coup. 226.] 

But an infant may take a grant of the ſtewardſhip of a manor, exer- 


 ecndum per ſe aut deputatum. R. Cro. Car. 279. Vide Copyhold, (R 5.) 


Vide Officer, (B 3.) 


(C 2.) What Act by him is void. 


So, an infant cannot do an act apparently to his prejudice : as, he 
cannot make a leaſe, not rendring rent ; for ſuch leaſe ſhall be void. 
1 Kol. 729. J. 52. R. Mo. 105. Semb. Cro. El. 220. 

So, a feoffment by an infant, with livery by letter of attorney, is 
void. Perk. Grant. 13. 

90, a feoffment by himſelf to his guardian in ſocage, upon a pre- 
ſumption of fraud. 1 Rel. 728. J. 32 

So, generally, every deed by an infant; as, a grant of a an 
annuity, Sc. Perk. Grant, 13. 3 Mod. 3 10. 

A ſurrender by him, of a term for years, to him in reverſion or 
remainder. R. 1 Rel. 728. J. 35. Cro. Car. 502. 

Tho? the ſurrender be by acceptance of a new leaſe upon the fame 
rent. 1 Rol. 738. J. 40. R. Cro. Car. 502 

one the deed be delivered with his own had: Cont. 2 Rel 
11. J. 10. 

LA joint warrant of attorney, given by the infant and another, may 
be vacated againſt the infant only. 2 Bl. Rep. 1133.) 

[An infant cannot execute a power over a real eſtate. Hearle v. 
Greenbank, P. 1749, 3 Athyns, 695. 1 Veſey, 298.) 

(I herefore, if a father deviſes his real eſtate to truſtees, to apply 
< rents to the ſole uſe of his daughter, notwithſtanding her cover- 
ure, and to permit her by any deed or writing to give, deviſe, and 

queath the ſame, notwithſtanding her coverture, as ſhe ſhould think 
her will made during her ans is not a good execution of this 
power. I. d.] 

50, regularly, a contract by an infant, if it be not for necefſries 

all be void. Vide ante, (B F.) 

Aud therefore, a covenant by an infant to bind bimſelf apprentice 
Pp 2 docs 
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does not bind, except when it is warranted by the cuſtom of Lonch 
or by the J. 5 El. 4. P. Cro. El. 653. 2 Cro. 494. Vid: Joi 
of Peace, (B 55.) | * 8 
And if he be an apprentice purſuant to the cuſtom or the ſtatute 
he is not bound by a collateral covenant. Cro. El. 653, R. Ci, 
Car. 179. | D e 5 

So, ak by him or another, in conſideration of forbearance of 
a debt due by him during his infancy, is void. Vide Action upon ti; 
Caſe upon Afſumpſit, (B 1.—F 8.) | 

So, if an infant be a mercer, &c. and buys goods and wares for 
the uſe of his ſhop, the contract does not bind him. R. 1 Rv, 729, 
L. 15. Dy. 104. b. in marg. R. 2 Gro. 494. [Whywall v. Chanyian 
AM. 11 G. 2. Str. 1083.] e ; 

If he borrows money, tho' he afterwards employs it for neceſſaries. 
1 Sal. 279. 

Or, it was lent to him for neceſſaries; for the lender ought to pro. 
vide them. R. 1 Sal. 386, 7. 

| So, if an action be for money lent and laid out, and the defendant 
pleads, within age, and the plaintiff replies, for neceſſaries ; for he 
does not anſwer to the loan. R. 5 Mod. 368. a 

So, if an infant trades as a merchant, and gives a bill of exchange, 
it ſhall be void. R. Carth. 160. 

So, if an infant gives an obligation for a ſum due for neceſſaries, it 
ſhall be void. Co. L. 172. a. R. Cro. El. g20. Mo. 679. Adn. . 
Lev. 86. ; | | 

Or, accounts for neceſſaries bought, and an action upon «ſumt/; 
is brought for neceſſaries due upon account. 2 Rol. 271. 

An infant who lives with his parent, and is properly maintained 
by him, cannot bind himſelf to a ſtranger, even for necefſaries. 2 |. 

p. 1325+] ; | 

So, if an infant ſells goods, the ſale is void; and if the vendee takei 
them, treſpaſs lies againſt him. 1 Mod. 137. Vide paſt. (C 3.) 

If he loſes money at gaming, and the winner takes it, zrover lies. 
F. g. 279. En] 

[The court, on motion, will ſet aſide a judgment on a warrant of 
attorney executed by an infant. Wilmot v. Bye, T. 10 & 11 6.2 
B. R. H. 376. 

[All gifts, grants, or deeds, which do not take effect by delivery of 
his hand, are void. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794: 

[A leaſe on which no rent is reſerved is not ab/olutely void. Intaut 
may. make leaſe, without rent, to try his title. {bid.]J _ . 

Leſſee can in no caſe avoid the leaſe on account of the lefſor's in- 
fancy, therefore not void. 1bid.} 

[A ſurrender by deed is not abſolutely void; infant ſurrenders ur- 
profitable leaſe, leſſor accepts, the premiſes are burnt, he cannot ſay 
the ſurrender is void. The other party to a deed can in no caſe object 
on account of infancy. 416:d.] | | 

[If there ſhould be a new caſe, where it would be more beneficial 
to have it void, (as if he might otherwiſe be ſubject to forfeiture 
damages or breach of truſt,) the reaſon of the privilege would warra 
exception to this general rule. Hid.] 

[By/. 17 G. 3. c. 26. annuity granted by infant void, tho attempted 
to be confirmed when of age. ] | To 
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[To ſolicit infant to grant annuity punifhable by fine, impriſotiment, 
or corporal puniſhment. ] : 8 

(C 3.) What only voidable. 
80, generally, every purchaſe by an infant is voidable. Co. L. 2.6. 
[ide ante, (B 1.) 5 

And a conveyance by fine, common recovery, feoffment, exchange, 
. [ide ante, (B 2, 3.) TY ; = 8 

So, a leaſe for rendring rent. F. g. 279. Vide ante, (B 3.) 

A ſtatute, or recognizance. Vide ante, (B 4.) 0 

So, a leaſe of a copyhold without licence, rendring rent. R. Latch, 
0006-5 | | | 
55 if an infant bails goods to his own uſe, it is only voidable ; fo 
treſpaſs does not lie againſt the bailee. 1 R. 730. J. 20. | 

So, if he ſells goods, and delivers them with his own hands, treſpaſs 
does not lie againſt the vendee. 1 Mod. 137. Vide ante, (C 2.) ; 

[All gifts, grants, or deeds, by matter in deed, or in writing, which 
do take effect by delivery of his hand, are voidable by himſelf, his 
heirs, or thoſe who have his eſtate. Zouch v. Parſons, M. 6 G. 3. 
3 B. M. 1794.) 5 

[The true ground why an infant's deed is only voidable, is the ſo- 
lemnity of the delivery. Semb. ibid.] 

[But if otherwiſe, if infant receives mortgage-money, and conveys, 
it is ſuch ſemblance of benefit as makes conveyance only voidable. 
IKE =}. | 5 | 

1 i an agreement, made by an infant, be for his benefit at the time, 
it ſhall bind him. Maddon v. White, B. R. M. 28 Geo. 3. 2 T. R. 
159. | | | 

Th contract made by an infant, which is for his own benefit, is 
only voidable by the infant himſelf, and cannot be taken advantage of 
by a third perſon. Keane v. Boycott, C. P. E. 35 Geo. 3. 2 H. Bl. 
591 


If a perſon jointly intereſted with an infant in a leaſe, obtain a re- 
newal to himſelf only, and the leaſe prove beneficial, he ſhall be held 
to have acted as truſtee, and the infant may claim his ſhare of the be- 
refit; but if it do not prove beneficial he muſt take it upon himſelf. 
la parte Grace, C. P. H. 39 Geo. 3. 1 Bof. & Pull. Rep. 376. 


(C 4.) How avoided. By dum fuit infra ætatem.] If an infant 
aliens in fee, in tail, or for life, by conveyance in pait, he at his full 
age, or his heir, may avoid it by a writ of dum fuit infra etatem. 
F. M. B. 192. G. Vide Dum fuit infra Atatem (A). | 

* it lies in the per, in the per & cui, or in the pot. F. N. B. 
192. H. | 

90, it lies by the heir, tho* he be within age. F. N. B. 192. J. 

90, if huſband and wife alien the land of the wife, both being in- 
ſauts ; the wife, after the death of her huſband, may have a dum fuit 
ra etatem. F. N. B. 192. K. Co. L. 337. 4. | 


So, if they join in an alienation where the wife only was an infant; 


after the death of her huſband, ſhe. may have a dum fuit infra etatem, 
as well as a cui in vitd. Dub. F. N. B. 192. L. 
But if joint-tenants, infants, join in an alienation, they cannot join in 
dum fuit infra ætam. FN. B. 192. K. 
Pp 
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And if one of them aliens, the ſurvivor ſhall not have a dm fait 


Kc. for the'jointure was ſevered, but the heir of the alienor. F. N. 3 
192. 1 | | 


(C 5.) By entry, &c.] So, an infant, or his heir, may avoid hi, 
077" Ha Sc. by entry, when the entry is not tolled. F. N. B 
192. G. : ; 

f a huſband within age makes a feoffment of the land of his wiſe 
and dies, ſhe may enter. Lit. ſ. 63 3. ? 

But if the alienation was by fine, rgcovery, &c: which are matten 
of record, it muſt be avoided by error. 

So, a ſtatute, recognizance, Oc. by an infant, ſhall be avoided by 
audita querela. ; 

So, an obligation, or other deed, ſhall be avoided by plea of within 


age, for it cannot be ſaid, non gſt factum. 


(CC 6.) How affirmed.) If an infant continues in poſſeſſion, after 
his full age, of lands demiſed to him during his minority, he affirms 
the-leaſe. R. 1 Rol. 531. J. 45. 

If an infant affirms a leaſe to him, after his full age, he ſhall be 
liable to the arrears of rent incurred before. R. 1 Rol. 731. J. 50. 
2 Cro. 320. 2 Bul. 69. Godb. 365. | 

So, during his infancy, if he occupies by virtue of the leaſe. R. 


2 Bul. 6g. 
(C 7.) When it cannot be affirmed.) But if the eſtate, Oc. to the 


infant was void, it cannot be affirmed by his agreement at full age; 
as, if a leſſee, being an infant, takes a new leaſe, to commence at a 
future day; this ſhall not be a furrender, tho at full age it com- 


menced, and he then entred and claimed by this new leaſe. R. 1 Ru, 


728. J. 40. 


If he ſells his term, the ſale ſhall not be affirmed, tho' he accepts 


part of the money after his full age. K. Dal. 47. | 
(d 8.) By whom avoided.) A feoffment, or other alienation by an 


infant, may be avoided by himſelf. 


Or, by any privy in blood; as, by his heir. 8 Co. 42. 6. i 
Tho? he be a ſpecial heir who takes per formam doni, and not heit 
neral. 8 Cg. 43. | = 
- But it ſhall not be avoided by a privy in eſtate ; as, by the lord by 
eſcheat. $ Co. 43- | | 


(C g.) At what time. Within or after full age.) A feoffment, ot 
other alienation in pais, by an infant, may be avoided b him or his 
heir at any time by entry; be it within age, or after his full age. 
Co. L. 380. 6. | 

Tho? it be by indenture of bargain and ſale inrolled. 2 /. 673. 

lf infant makes feoffment, or conveys by leaſe and releaſe, and fe- 
enters within age, ſtill the ſeoffment or conveyance is only voidable, 
and he may eleCt to confirm it when of full age; therefore a ſtranger 
cannot avail himſelf of infant's entry, for he cannot elect for him. 
Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794.) 
So, a judgmeut againſt an infant may be avoided, before or * 
11 | 
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Mel by error, for that he appeared by attorney, being an in : 
Go 97 guardian for it ſhall not be tried by inſpection, but 
by the country. R. 2 Rol. $73» 1. 15. 25. 45- b 


After full age.) But a dum fuit infra etatem does not lie by 
= — 1 during his nonage. F. N. B. 192. G. Vide ante, 


(C4) | 


(C 11.) During his nonage.) So, matter of record, which ought to 

be tried by inſpection, cannot be avoided after his full age. 5 
And therefore, a fine or recovery by an infant ought to be reverſed | 

by error during his nonage. 2 Inſt. 483, 4. 673. Co. L. 380.6. Semb. 


142. ; | 
; 2 = examination and inſpection of the infant, it ſhall be vacated. 


K. Shin. 24. | 
: And = inſpeQion ought to be before his full age. Semb. 2 Cr 230. 
So, a ſtatute or recognizance ought to be avoided by audita que- 
rela during his nonage. Co. L. 380. ö. 2 ff. 673. R. 1 And. 25, 
d. 80. ES : 
= if he be inſpected during his nonage, and it be recorded that 
he is within age, the judgment for reverſal may be after his full age. 
Co. L. 380. ö. 23 Z J 1 3 | 
When trial ſhall be by inſpection, and how, vide Trial, (B 1, Ge.) 


(D) The Privileges of an Infant, 
(D 1.) When the Paro/ demurs. 


| 1* all actions ancgęſtrel rightful, when a bare right deſcends to the 

infant from his anceſtor, the paro/ demurs till his full age; without 
other plea, except the prayer of the tenant that the paro/ may demur; 
for he ſhall not be in danger of a perpetual bar of his right for want of 
knowledge. R. 6 Co. 3. ö. 

[An infant cannot pray the parol to demur in any other ſtage of the 
proceedings than at the time of pleading. Deriſley v. Cuſtance, B. R. M. 
31 Geo. 3. 4 T. R. 75.) 8 | | 

[And affidavit of infancy is not neceſſary : plaintiff may reply full 
, age. Barnes, 267,] OP 

As, in a writ of right. 6 Co. 3. 6. 

In a formedon in reverter. Ibid. 

Or, remainder. 2 Inſt. 291. Vide 6 Co. 4. a. 8 

So, in a dum fuit infra etatem, or non compos, by an heir within age; 
for a right deſcends from the anceſtor. 6 Co. 4. a. 2 Inf. 291. 

SO, an extent ſhall not be againſt an infant upon a ſtatute, or re- 
cognizance, by his anceſtor, during his nonage. 

Andi if it be againſt the anceſtor, and the ſheriff returns that he 
2 and the heir within age, he ſhall be aided by an audita guerela. 

r . | 

So, by the common law, in actions anceſtral poſſeſſory, (where the 
anceltor died in poſſeſſion, ) by an infant, if the tenant pleads ſuch a 
plea as ſhews that nothing, or only a bare right, deſcended to the 
infant, fo that it is like to an action anceſtral rightful, he may pray 
that the paro / may demur; but not without ſuch plea. R. 6 Co. 4. a. 


p 4 As, 


= 
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As, in coſinage, aiel, leſaiel, &c. till the f. Glo. 2. 6 Co, 4. 4. 
So, in a quid juris clamat, if the tenant alleges a grant to be, with. . 
out impeachment of waſte, and ſaving his privilege, &&c, 6 Co. 4. b, 

So, in waſte if he pleads ſuch a deed ; for the infant cannot try the 
deed, c. 6 Co. 4. 6. c | 

So, in a formedon in deſcender, if the tenant alleges a feoffment 
from the anceſtor, with warranty and affets. 2 In}. 291. 

[Tf lands in fee deſcend on an infant, the paro/ ſhall demur in equity 
as in law; but where a leaſe is made to a man and his heirs during 
three lives, the heir does not take by deſcent but as ſpecial occupant, 
and ſhall not demur. Chaplin v. Chaplin, T. 1735, 3 P. V. 3654 


(D 2.) When not. | 


But in an action poſezſory by an infant, the tenant, tho' he plead; 
ſuch plea, cannot have the paro/ demur for his nonage. R. 6 Co 4.6. 
Tho! it be a real action for 1 nd which he has by deſcent, and the 
tenant pleads a deed, or warranty, of his anceſtor; as, in a writ of 
right of a deforcement to the infant himſelf. 6 Co. 3.6. | 
In eſcheat, ceſavit, writ of right upon a diſclaimer, where he has the 
ſeigniory in poſſeſſion. 6 Co. 3. 6. 3 
In a mortd'ancefior, or other aſſiſe; for the jury appears the fir! 
day, and it is feſlinum remedium. 6 Co. 4. b. | 
So, now, by the . Glo. 6 Ed. 1. 2. in mortd'anceflor, cſinage, aie!, 
or be/azcl, the parol ſhall not demur for the nonage of the demandant. 
2 Iiſt. 290. 6 Co. 4. a. 
Nor, by the /f. IF. 1. 47. in a writ of entry ſur diſſeiſin by the heir 
of the diſſciſee. 2 Ii. 258, 6 Co. 4. ö. 5 
Nor, in an appeal by an infant; tho' the infant is not bound to 
fight, if the defendant wages battle. 2 Ji. 320. 
Nor, in a ſcire facias to execute 4 fine, whereby land was rendred 
to his anceſtor iu remainder, after the death of B. now dead. R. 


| Mo. 16. | 

= [If error is brought on a judgment, that the parol ſhall demur, the 
| nonage cannot be pleaded to the writ of error, but the infant {hail 
= anſwer to the errors aſſigned, Forteſcue Aland v. Aland Maſon, II. 


= 13 G. Ld. Raym. 1433. Str. 861.] 


| | (D 3.) When he ſhall have his Ape. 


80, generally, in all real actions, if the tenant be within age, and 
claims by deſcent, he ſhall have his age; as, in aiel, formedon, &c. 
4 eee eee 888. 
= If it be prayed in aid, by tenant for life, of the infant in reverſion. 
11 H. 6. 10. 6. | SAIL, 
So, in error to reverſe a fine, tho? the plaintiff counterpleads that 
ſhe claims dower only. Per three J. 2 Cro. 392. Mo. ace. if the 
infant be alſo terre-tenant as well as heir; otherwiſe, not. Mo. 847. 
1 1 Rel. 251. 323. : 
4 So, in debt againſt the heir, or a ſcire faciat upon a judgment, ſta- 
. tute. or recognizance. 3 Co. 13. a. Co. L. 290. a. 11 H. 6. 10. 1 
1 Vide Peas er, (2 E 3.) 
; And by the ½. Mert. 5. non current uſure againſt an infant; and 
thergfore, he thall not pay a nomine pœnæ for rent, or upon an obli- 


gation, pr recognizance, 2 Jyft, 88, 9. 


heir of the diſſciſor. 2 1nft. 257. | 
Nor, by theft. 2 W. 40. in a cui in vita, or ſur cui in vitd. 2 Inft. 
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But he ſhall not have his age, in an action for his own wrong; as, 


in a ceſavit for his own ceſſer. 6 Co. 4. b. Co. L. 380. ö. 
Nor, where he claims as occupant upon a grant of an eſtate for life 
to his father and his heirs. R. 1 And. 21. | 


Nor, in eftrepement for waſte ; for it is in the nature of treſpaſs. 


2 it. 328. . LE 
Nor, in a nuper obiit, which is to try the privity of blood. 6 Co. 4. . 


Nor, in error, where he is not terre-tenant. 47 Ed. 3. 8. 


Nor, if prayed in aid as patron, in annuity againſt the parſon ; for 


no loſs falls upon the patron. R. 11 H. 6, 10.6. | 
In partition. 6 Co. 4. b. Hob. 179. | 
In attaint, or diſceit. 2 Cro. 393. 47 Af. 9. 47 Ed. 3. 8. 
In dower. 2 Cro. 393. | 
In a quod ei deforceat to avoid a recovery by default againſt a woman 
entitled to dower, 2 Cro, 393. e f 
Nor, by the /. W. 1. 47. in a writ of entry ſur diſſeiſin, againſt the 


* 


435 ˙ 2 | 
"So, by the ff. Murib. 52 H. 3. 6. in a writ of ward againſt the 


heir, if the heir be an infant, he ſhall not have his age. 2 If. 112. 
So, if a woman recovers in dower by default, it is not error that 

the tenant was within age. R. Mo. 848. per two J. Gawdy cont. 

Cu. El. 557. 567. Mo. 342. oe 


(D 4.) When Laches does not prejudice him. 


90, laches, generally, does not prejudice an infant, in reſpeCt of i"; 


prior right or entry; as, a deſcent does not take away his entry. 


C5. L. 245. 6. Vide Diſcent, (D 7.) 


A fine, and non-claim, by the common law, do not bar his right. 


Pl. Com. 359. Vide Fine, (K 3, 4.) 


Nor, a warranty bar his entry, if he was within age at the deſcent 


of the warranty. Co. L. 380. 6b. 


50, where there is a condition annexed to the eſtate, that for non- 


payment the rent ſhall be double ; if the infant does not pay, it ſhall 
not be double; for by the ft. Mert. 5. non current uſure contra ali- 
quem infra etatem exiſlentem. Co. L. 246. b. 2 Inſt. 88, 9. 

So, where an infant is in ward to the king, he does not forfeit his 
tltate by breach of a condition. Hard. 16. GEE 
But an infant ſhall be liable for the breach of a condition in law 
annexed to his eſtate. Co. L. 233. b. Hard. 11. 

So, he ſhall be ſubject to a charge, or penalty; as, for waſte, or 
cer of rent for two years. Pl. Com. 364. 5. 4 

So, he ſhall be ſubject for a condition in fact annexed to his eſtate. 
C5. L. 246. b. R. 2 Lev. 21. Ray. 236. 1 Mod. 86. 1 Vent. 199. 

So, he ſhall loſe his goods if they are waived, ſtrayed, or wrecked, 
Ce. tho an infant. Pl, Com. 364. vv. . 

50, lapſe incurs, if an infant does not preſent to a church within 
lx months. Co. L. 246. a. Vide Eſgliſe, (H 11.) i, 


So, a villein, who continues in antient demeſne for a year and a day 


vithout claim of his lord, ſhall be enfranchiſed ; tho' the lord be an 


jutant, Co. . 246. a, 
T 5 80, 
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S0, an appeal is loſt if it be not commenced within a 
day; tho? 2 be an infant. Co. L. 246. a. * 
A lord ſhall not enter for mortmain, if he does not enter within 
ar, tho” an infant. Pl. Com. 364. B. e 
Nor, ſhall he enter upon the purchaſe of his villein, if he does not 
enter before his alienation; for he has no title till entry. PI. Co, 
64. b. | 
, 85. a deſcent. from the king binds an infant. Co. L. 246. a. 
And a deſcent from a common perſon to an heir, who is thereby 
remitted ; for a remitter operates againſt an infant. Co, I. 246, 4 
So, an infant ſhall be charged for a treſpaſs done by him. 
So, an infant of 17 years of age ſhall be charged for maliciou; 
words. Noy, 129. . | 


Diſcontinuance by an Infant. 
Vide Diſcontinuance, (C 6.) 


5 Limitation of Action by an Infant. 
Vide Temps, (G 16.) 


Action and Suit, by, and againſt an Infant. 
Vide Chancery, (3 R 1, 2.)—Pleader, (2 C1, 2.—2 E 1, . 
1 5 2 G 3.—2 W 22.—3 L 13.) 6 
Maintenance of Infants. 
Vide Chancery, (3 R 6.) 


 ENQUEST. 


(A) When a Trial ſhall be by Inqueſt. 
(A 1.) If it be a mere Matter of FaQ. 


U [ T is of the greateſt conſequence to the Jaw of England, and to the ſub- 
ject, that the powers of the judge and jury be kept diſtin ; that tht 
judge determine the law, and the jury the fact; and if ever they come tobe 
confounded, it will prove the confuſion and deftruftion of the law of England. 
Per Hardwicke C. J. Rex v. Poole, P. 7 G 2. B. R. H. 23.) 
conflruftion the law putteth upon factt found by a jury, is in al 
eaſes undoubtedly the proper province of the court. ' Fefter, 256.) 
As to the antiquity, number, qualification, exemption, and chal 
lenge of jurors, wide Challenge. 
What matter ſhall be found by a verdict, and what verdict hall be 
good, or not, vide in Pleader, (S 1, &c.) 
Where the trial is to be of a matter of fact, regularly, it ſhall be 
tried by an inqueſt of the lame county. 9 Co. 25. a. Dal. 74, 5+ 


(42) 


bk 
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(A 2.) Tho it relate to a Matter triable by Certificate, Record, Ce. 


So, if it relates to a ſpiritual thing when the matter of ſpiritual 
conuſance is not directly in iſſue, it ſhall be tried by the country, and 
not by the certificate of the biſhop. Vide Certificate, (A 2.) 

Or, if it relates to the circumſtances of a thing upon record, which 
do not appear upon the record; as, if the iſſue be, whether. a tenant in 
a per que ſervitia held of the conuſor at the day of the note of a fine. 

Rol. £74. J 13. N r 
5 In 4 agrar a ſheriff, who returned, non eff inventus ; if the 
"fue be, whether he was taken by the ſheriff, 2 Rol. 574. J. 2 | 

If the iſſue be, whether an action be pending by covin; for the 
covin is the principal. 2 Rol. 574. l. 3. 

Whether the king preſented upon a judgment, or avoidance; tho? 
the king's preſentment is upon record in Chancery. 2 Rel. 574. J. 40. 
If the iſſue be, at what time a patent was inrolled. 2 Rol. 

hn 8%. -. s 855 ö 
Shaker the king was ſealed at the time of a patent. 2 Kal. 
g 5 "7 * 
"Whether a plaint was levied in an inferior court according to the 
cuſtom, R. 2 Rol. 578. I. 15. Hut. 20. 3 
If the iſſue be, whether the ſtatute ſtaple was duly ſeiſed. R. Cre. 


El. 233. 


© 


(A 3.) Tho' mixed with them. 


If it be mixed with matter of record, or of another nature, it ſhall 
be tried by the country. 1 Sid. 314. 5 | 1 8 
So, if it de, whether a church is void by ceſſion, deprivation, or re- 
ſgnation, Cc.; for the avoidauce is temporal, and the firſt thing to be 
inquired of. Dal. 74. * - i 


| (B) When not. | 


WIEN trial ſhall be by the certificate of the biſhop or ordinary, 
vide in Certificate, (A 1, &c.) 6 ö 
3 by the mouth of the recorder of Londen, vide in Certi- 
r 5 5 TO 

When by the certificate of the marſhal, vide in Certificate (C). 

When, by battle, vide in Battel, (A 1, 2.) F 

When, and how by the grand aſſiſe, vide in Battel, (A 3.) 

When, by inſpection, vide in Trial, (B 1, c.) 

When, by the record, vide in Trial (A). — 

114 0 by witneſſes, or the examination of the juſtices, vide in 
nai, (B 4, F.) | | | 
When, by the peers of parliamens, vide. in Dignity, (F-1, 2.)=» | 

Parliament, (L 16, &c.) | 3 ' 


(C) Inqueſt, how. ſummoned. 
C.) By Venire faciac. c 


(C1.) When j N the courts of We minfler, after iſſuę join a 3 
it iſſuer. I of venire facias ſhall be el venir e 
liel & legales homine? de viclneto, &c. ad faciendum jurat., &G 
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law. French v. Wiltſhire, H. 11 G. 2. Str. 1085. Andr. gg.) 


ſet aſide. 


arreſt judgment. | 
If ſeveral iſſues between the ſame parties ariſe within the ſame 


[Since the jury act, 3 G. 2. c. 15. the venire muſt be de n 
comitatus, in the ng excepted by the act for amendment a gr 


[By fe. 24 G. 2. c. 48. it ſhall be de corpore comitatus, in actions aud 
informations on penal ſtatutes.) | 

| [Allowed on error. Frederick v. Lookup, H. 7 G. 3. 4 B. I. 
2018. | | 


[By this ſtatute, the time for trials by n/e prius in Middleſex, is en. 


larged to 14 days after term.) 

[Award of venire, with the ſame abbreviations by Cc. 's in Englib 
as were uſual in Latin, is good. Barnes, 240.] | 
In a profecution againſt a juſtice of the peace, the court refuſed 


the common rule for a good jury, becauſe that is often made up of 


gentlemen who are in the commiſſion. Rex v. Smith, H. 6 G. Sir. 
. * 

57 the common law it was returnable at Weſtminſter. 

And now, ſince the f}. W. 2. 30. which gives the nit privs, it ſhall 
be returnable at Weflminfer, niſi tales (viz. the juſtices of aſſiſe) pris 
ali die & loco venerint, &c. | | | 
Upon which ſtatute the return of the venire facias was at Vf. 
minſter at a day after the aſſiſes; but becauſe by the f. 42 Ed. 3. 11. 
no inqueſt (except in aſſiſe or gaol-delivery) ſhall be taken before the 
names of the jurors be returned in court, the venire facias ſhall be 
returned before the day of aſſiſe, with the panel of the jurors annexed, 


\ 


and upon that a diſiringas or habeas corpora goes, returnable at a day 


after the aſſiſes, nf; ſuch a one prius, &c. | | 
[If the venire is returnable ſubſcquent to the aſſiſes, verdict ſhall be 
Barnes, 460.) 1 
And it ſhall be entred upon the roll, that the jury made default at 
the return of the venire facias. | 
[A blank for the return of the venire in the record is not cauſe to 
Barnes, *486.] 


* 


county, the court will grant but one venire facias. 2 Cro. 550, 551 
And ſeveral writs of venire facias cannot afterwards be granted, 
tho' nothing be done upon the firſt. | 8 | 
So, ſeveral iſſues by ſeveral defendants may be tried by one vrt: 
facies. R. Hob. 37. 2 Kol. 667. D. | | 
- Tho! the iſſues ariſe in ſeveral places, if the wenire facias be from 
all the places. R. Hob. 37. 2 Rol. 667. D. Vide poſt. (C 3, 4. 
But where there are ſeveral iſſues, there may be ſeveral writs of 
wenuire fuciat. Hob. 37. | 
[If either party will ſuggeſt ſpecial matter about awarding the 
veuire, a copy muſt be given to the oppoſite party, and they mult 
have reaſonable time to conſider it, before a nient dedire is entre. 
Bracas v. Civ. London, MH. 6 G. Str. 235.] 
* 


(O 2,) To whom it ſhall be directed.] A venire facias, general, 


| ſhall be directed to the ſheriff. 


If a jury be ſtruck by the maſter of the office upon an order of the 


court, a liſt of 48 ſhall be delivered, and twelve put out by the at- 
torney of each of the parties, or (if the attorney of either, upon bo- 


tice be abſent) by the maſter. 1 Sal. 405. Rex v. Dufin, Ms 9 C. 
B. R. H. 158.3 N M, (lf 


* 


14 « 
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Ulf, after a ſpecial jury has been ſtruck, the cauſe goes off for de- | 
fault of jurors, no new jury can be ſtruck, but the cauſe muſt be 
tried by the jury firſt appointed. Rex v. Perry, B. R. M. 34 Gee. 3. 
N. 453. e 2 
15 1 = G. 2. c. 18. the party applying for ſpecial jury ſhall pay 
not only the expences of ſtriking, but all expences occaſioned by the 
trial by ſpecial jury; and ſhall have no further allowance than for 
common jury, unleſs judge certifies that it was a cauſe proper to be 
tried by ſpecial jury.) | A + Mtn 3 | 
[After common jury return, and the cauſe a remanet, defendant 
cannot have ſpecial jury in Middleſex, tho' it has been done at the 
aſſizes. Barnes, 449. 461.] „ 8 5 
Not after venire returned. Barnes, 488. | | 
But if the iſſue ariſes within the palace, the venire facias ſhall be 
to the warden of the palace. 2 Rol. 667. E. : 
If the array be quaſhed for favour, or default of the ſheriff, it ſhall 
he awarded to the coroners. Sages By | 8 
If for favour in the under-ſheriff, it may be to the ſheriff, ita guad 
ſub-vicecomes ſe non intromittat. R. 2 Rol. 669. J. 35. 8 

If for partiality or default in one of the ſheriffs of London, it ſhall 
de to the other alone. R. 1 Sal. 152. 4 Mod. 65. Sho. 329. 

So, if one of the coroners be not indifferent, it ſhall be to the others, 
ta quod ille ſe non intromittat. R. 2 Rol. 670. l. 20. | 

If all the coroners be not indifferent, it ſhall be to two eliſors 
choſen by the court. 0 | 

The method of appointing eliſors, is, rule why it ſhould not be 
referred to prothonotary to conſider and report fit perſons, rule made 
abſolute, he nominates A. and B, rule why they ſhould not be ap- 
pointed by the court, rule made abſolute. Barnes, 465. | 

Or, by conſent of the parties, to the two jultices of aſſiſe. 
10 H. 4, 5. N 2 

So, if hare be cauſe of challenge to the ſheriff, the plaintiff may 
make ſuggeſtion upon the roll, and if the defendant confeſſes it, a 
vemire facias ſhall be immediately awarded to the coroners. Dy. 367. 
2 Rel. 668. G. H. Co. L. 157.6. | 

If the deſendant does not allow the cauſe, he cannot afterwards 
challenge the array for it. 9 Ed. 4. 6. Co. L. 157. 5. | 

If proceſs be once awarded to the coroners, all tubſ:quent proceſs 
ſhall be to them. Co. L. 158. a. R. Mo. 3566. 

Tho there be a new ſheriff afterwards. Co. L. 158. a. 

So, if proceſs be once to eliſors, all afterwards (except the difringas) 
ſhall be to them. 2 Rol. 670. J. 45. 47. Bic 
But a defendant cannot make ſuggeſtion upon the roll, and have 
proceſs upon it to the coroners; for he may challenge the array, and 

the delay ſhall be intended for his adyantage. | 
80, proceſs does not go to the coroners, where one of the ſheriffs 
only is party or partial; for it ſhall be awarded to the other. R. 
4 Med. 65. | 
S0, if proceſs be awarded to the ſheriff, and not taken, but entred 


to make a continuance, it may afterwards be awarded to the coroners. 
R. 2 Cro. 36. | 


(C 3.) *. hat form is ſufficient.) A venire facias is ſulkcient, tho” | 
| | CES 
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it be od triandum exitum inter A. & B. when there are ſeveral iſues: 
for it is nomen collecti vum. A, 2 Rol. 667. C. * 

But by the /. 35 H. 8. 6. the venire facias to try the iſſue in 1 
courts at Weftpunfter, ſhall be in this 2 Me ire pal Fo 
12 liberos E leghles homines de vicineto de B. quorum quilibet habeat 220 
terre tent. reddit. per ann. ad minus per ques rei veritas melius feire po. 
lerit, & qui nec, I, My 1 bn 

By the ft. 27 El. 6. quorum quilibet habeat 4 |.—By the ff. 4 U 
W. & M. 24. 10l. (vide 3 Geo. 2. c. 25. and 4 Geo. 2. c. J. 3 
Arn (vide 3 5. | 7.) and in 

By the ,. 4 & 5 Ann. 16. 12 bomines de corpore comitatus. 


(C 4.) How it ſhall be returned.) The form of the return is, execute 
ius brevis patet in quodam panello huic brevi annex., and then annex in 
a panel the names of the jurors. Kit. 265. b. 

And tho! the writ ſays 12 probes & legales homines, by antient uſage 

the ſheriff ought to return 24. Co. L. 155. a. 5 
By the f. V. 3. 13 Ed. 1. 38. ſheriff ſummoning in aſſiſes (unleſs 
in grand aſſiſe) more than 24, ſhall render damages to the party, and 
be amerced to the king. | 

So, by the common law, the ſheriff ought to give the proper 
Chriſtian name, ſurname, and addition of each juror. 

By the Af. of York, 12 Ed. 2. 5. he ought to put his name to every 
return. | | 

By the ff. 27 El. 7. he ſhall not make return of any juror without 
50 addition of place of abode, or other addition by which he may be 

wn. 

There ought to be 15 days between the tee and the return, 
2 Infl. 567. Vide Proceſs (B). | 

But now, by the f. 18 EI. 14. it ſhall be aided after verdict, if 


tte return be inſufficient or imperfect; and by the /. 21 J. 13. if 


there be no return, when the panel of the names of the jurors is an- 
nexed to the writ; or if the name of the ſheriff is not put to the re- 
turn, when the writ is returned by the proper officer. Vide Amend- 
ment, (G 1, 2.) | 
And the court will not direct the return of the venire facias to be 
filed, unleſs the plaintiff pleaſes. 3 Med. 245. 
AN- what place a jury or inqueſt ſhall come, vide in Amendment, 
3 2.) 3 \ > 
l (lt = not appear that the jury have been ſummoned ; for ſince 
A. 3 G. 2. c. 25. there can be but one general return. Phillips v- 
Phillips, T. 11 & 12 G. 2. Audr. 248.) 


(C 5.) By Habeas Corpora. 


If the jury make default at the return of the venire facias in C. B. 
an habeas corpora juratorum ſhall be awarded. 

[It need not appear in the return that the jury were attached by 
pledges ; for fince ff. 3 Geo. 2. c. 25. there can be but one general 
return. Phillips v. Phillips, T. 11 & 12 G. 2. Andr. 248. 

[If che venire is returned with 24, and the Bab. cor. with 48, the 


verdict ſhall be ſet aſide. Barnes, 485. | 


ut 
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(C 6.) By Difringas Furatores. | 7 
It the jury make default at the return of the venire facias in B. R. 


a diftringas j uratores ſhall be awarded. 


So, in C. B. if the jury do not appear at the return of the habeas 
J. . - | 
A diſtringat is awarded by the court, at the return of the venire fa- 
cias, and ought to be teſte'd the fame day; otherwiſe it is without 


arrant, and makes a diſcontinuance. Mod. Ca. 269. | 


And the want of a good tte cannot be amended. X. Med. Ca. 
269. 287. | TOR THT 
y <A for a Zales at a trial in a county palatine on iſſue joined 
at Weſtminſter, is by the king's attorney-general. R. v. Lamb, FI. 
86G. 3. 4 B. MH. 2171.) | © EW 


(D) How ſworn. © 


ATTER a full inqueſt appears, they ſhall be ſworn ad verifatem 
1 dicend. And if it be entred, quod electi triati & jurati ſuper ſacra- 
menta ſua dicunt, & c. omitting, ad veritatem ie previ dicend.; it will 
de 2 material deſect, which cannot be amended. 2 Cro. 119. 
So, if it be ſaid quod tales, & c. ad veritatem, & c. jurati, without 
laying, cum aliis jurati, &c. R. 2 Cro. 207. 5 | 


(E) When an Inqueſt ſhall be taken by Default. 


* perſonal actions, where the plea is not a confeſſion of the ac- 

tion, as in debt, Qc. if a full inqueſt appears, but the defendant 
does not appear; the inqueſt ſhall be taken by default. 1 Rol. 

86. J. 31. | | 
. 80, n ejectment. Ns | 3 

And he may then confeſs leaſe, entry, and cuſter, and pray the 
nonſuit of the plaintiff. | | 

So, in an aſſiſe. 1 Rol. 586. J. 15. 1 Sal. 83. 3 

So, in a real action; if the iſſue be not upon the realty, but in 
point of damages only. 1, Rel. 586. J. 5. 

Or, if upon a default before iſſue, proceſs iſſues. _ 

So, in treſpeſs, tho? he pleads a releaſe, which is denied; for the 
dimages are uncertain. 1 Sal. 216. | | | | 

In debt, if the defendant pleads non eff faFum ; for that denies the 
cauſe of action. 1 Sal. 216, 

So, if a full inqueſt does not appear, it may be taken by default; 
for the parties are demandable before the inqueſt, Dub. Dy. 265. a. 

But in a real action, where the iſſue is upon the realty, and the 
tenant at aſe privs makes default, the poſtea ſhall be marked, and a 
petit cape ſhall iſſue; and if the tenant cannot ſave his default, and the 
demandant does not waive it, final judgment ſhall be againſt him. 
! Rel. 585. J. 35. Mod. Ca. 4. | 

80, in a writ of me/ne, cuſtoms and ſervices, &. if the ſeigniory be 
denied. 1 Ro). 584. J. 37. 40. : g ES 
— an appeal of rape, capias, alias, pluries, and exigent ſhall iſſue. 

217. | 


o, in a perſonal action, whero the plex amounts to . | 


. EN QUEST. 


the action, if the plaintiff does not waive it, judgment ſhall be upon 
the default, and no inqueſt taken; as, if the defendant pleads a re. 
leaſe to a debt or demand certain, and the deed is denied. 11 H 4 
32. Bro. Defalt. 4. 9. 20. 1 Rol. 586.1. 37. 1 Sal. 216. . 
So, in detinue, if the garniſhee makes default. 1 Rol. 586. J. 47, 

In a quid juris clamat, if the defendant claims the fee, 1 N, 


87. J. 2. | | 
, In a quare impedit, the inqueſt ſhall not be taken by default, but 2 
writ awarded to the biſhop. 1 Rol. 587. J. 10. | 


4 (F) How the Inqueſt ſhall behave PEO TILED 


AFTER the evidence given, the jury ought to continue together 
till they agree of their verdict, without eating, drinking, fire, 
candle, or ſpeaking with any one, except the bailiff, to know if they - 
be agreed. Co. L. 227. b. 15 H. J. 1, 2. Vide Pleader. 8 
[By ,. 24 G. 2. c. 18. a juryman ſhall be paid no more than the 
judge thinks reaſonable, not exceeding a guinea.] 
But if the jury ſeparate on account of a great tempeſt, they (hal 
not be amerced. Pl. Com. 13. 6. 15 H. 7.1.6. 14 H. . zo. 


For more concerning inqueſt, vide Capyhold, (R 11.) — Curt, 
(P 12.)=Leet (F). 


INT ERPLEA DER. 
Vide Chancery, (3 T). 


Fj | $ & oo + "Ow 
Vide Aatement, (H 48.) — Enfant, (C $.)—=Eflates, (G 14.)=Ex- 
tcution, (A 1.) —Forcible Entry.—Pleader, (2 8 20.) (2 W 50.) 
— Rent, (D 3. : 
Entry for a Condition broken, 
| Vide Condition, (O 3, Cc.) 


Entry to avoid a Fine. 
| Fide Claim, (B 1, Er.) 


Entry for a Forfeiture. 
Vide Forfeiture, (A 6, 7, 8.) 


Entry tolled. 
Vide Diſcent, (D 1, c.) 


Writs of Entry. 
Vide Dum fuit infra Ætatem, per Totum.—Pleader, (A 3. 1, &) 
r 
Vide Chances ' Tatum, —Courts, (D 7.—0 5.)==Diſmer, (M 13, 
| "0 5 Oc.) Parliament, (R 1 35 805 8 : 


a 


E R R OR. | 
(A) What Things may be aſſigned for Error. 


N what court, by whom, againſt whom, and in what manner, 
error ſhall be brought, vide in Pleader, (3 B 1, Ce.) | 


593 


When it ſhall be a ſuperſedeat, and how the record ſhall be removed, 


vide in Pleader, (3 B 12, 13.) 8 | . 
Errors, how aſſigned, and the proceedings thereupon, vide in 

| Pleader, (3 B 14, Oc.) 3 

What pleas to error good, vide in Pleader, (3 B 18, 19.) 

How to proceed upon errors in parliament, vide in Parliament, 
L I, &c.) 11 


[A gui tam action of debt is a civil ſuit, Coup. TIN A 


[And a writ of error on it lies from the King's Bench to the 


chequer-chamber. Doug. 353.1 | 


A writ of error is grantable in all civil actions ex debito fuftitie. R. 


Sal. 504. 


But in criminal caſes it ſhall be ex gratia, where a ſtatute does not 


provide for it; and therefore, if the attorney-general does not allow 
it, Chancery will not direct it to be made out. R. Eg. Ca. Abr. 414. 
And all errors in proceſs againſt parties or jurors, or award of pro- 


ceſs, or in the record, verdict, judgment, or execution, may be thereby 


redreſſed. N | 


[If there is one defendant, and the verbs are in the plural; as, 
caperunt, abduxerunt, &c. Porree v. Daniel, P. 11 G. 2 Ld. Raym. 


1383.] | 8 3 5 | 
{ | hat the judgment was given by a judge intereſted in the cauſe, 
Mercer of Cheſter v. Bowker, M. 12 G. Str. 639.] 

[If there is ſcire facias againſt two executors, and one pleads ne 
ungues executor, and the other payment by teſtator, and there is a 


verdict againſt the laſt, and nothing on the other, and then award 


: — it is error. Street v. Hopkinſon, M. 10 G. 2. Fir. 1055, 
K. H. 345. 13 | 
(If the ſwearing of the jurors is not well alleged; as, if the words 
to ſpeak are omitted. Toe v. Adlam, P. II . 2. Andr. 160. 
[If defendant pleads that plaintiff became bankrupt, Cc. and 
concludes with a general averment, it is error; for he ſhould have 


concluded to the country. Anderſon v. Winter, P. 11 G. 2, Andr. 


767 | 
| [That it is not ſaid that defendants appeared by attorney, nor 


in their proper perſons, is not error. Dyke v. Black/ton, M. 13. G. 


Ld. Rapm. 1449. 


Nor, that a writ of inquiry was executed on the day of the return. | 


(It is no error, tho! there is no cauſe of action mentioned in the 
memorandum ; for it ſets out the bill. Gogſetree v. Reynolds, M. 
11 C. 2. And, 23+] | | | 

(Nor, that the award to the ſheriff is general, without ſaying of 
what county. Bid.) 1 | | 


In original writ of the ſame term in which, final judgment is 


ven, will not warrant that judgment, if it upon the ſame 
ot. III, 1 * re cod 


893 | ERROR, 


Tecord, that there have been proceedings of a precedin 
I Wil. 181.] 4 Pre N 3 


() Error upon an Indictment how it ſhall be brought, 


IF error be upon an indictment at the aſſiſes or quarter-ſeſſions, the 
uſual courſe is to remove the indictment by certiorari into the 
crown-office, and afterwards to ſue a writ of error coram nobis. Mad. 
Tos, SD CNTR ONS | CES, 

Or, it may be removed directly by writ of error; for both way; 
are good. Mod. Ca. 178. | | 

If error be brought upon an indictment, and the indictment re. 
moved, a rule may be given in the crown-office, that the indictee 
aſſign his errors. ä | | 

If he does not, there ſhall be a peremptory rule upon motion ; and 
if then he does not, he ſhall be nonſuited, and execution awarded. 
Med. Ca. 178. | | 


1 ER (C) The Judgment in Error. 


| WHAT ſhall be done by the court if the judgment be affirmed 
| 5 or reverſed, vide in Pleader, (3 B 20.) 

| | When there ſhall be reſtitution, vide in Pleader, (3 B 20.) 

| If judgment be in C. B. that a plea in abatement is good, and that 
the writ ſhall abate, and that judgment be reverſed in B. R., the 
| 

| 


court of B. R. ſhall proceed upon the ſame writ. 
So, in error upon a judgment in Wales that a quod ei deforceat does 
not lie, if judgment be reverſed, B. R. ſhall proceed upon the ſame 


declaration. Jon. 381. | 


(D) When Error ſhall be avoided by Entry or Plez 
| without a Writ of Error. : 


W HEN a man ſhall avoid an outlawry by plea, or error, vide 
in Utlagary, (C 2, Cc.) Vide Pleader, (2 W 29.) | 
If a judgment be void, it may be avoided by plea, without a wn 
of error. | | 
So, if the party cannot have error, he may avoid it by plea; 28, 
. where he is a ſtranger to the judgment; as, if an adminiſtrator pleads 
a judgment againſt him at the ſuit of B., and no aſſets tra, &c. the 
plaintiff by replication may ſhew, that the judgment -was null, and 
how. R. 2 Mod. 308. f 
But if a judgment is only voidable, the party ſhall not avoid it 
without writ of error; as, if in a cui in vita the tenant dies, and 
afterwards judgment is againſt him, which is erroneous, and execu- 
tion is ſued againſt the heir; he ſhall not avoid the judgment in aſſiſe, 
without error. 1 Rel. 742. J. 12. _ 
So, in a ſcire faciat by an executor, upon a judgment in ejectment 
by his teſtator againſt B., execution ſhall not be avoided, nor judgment 
| ſtayed, by faying that the tenant died pendente lite; for he ought te 
avoid it by error; I Re. 742. J. . Oo bs, ef : Prifone! 
| So, error in the principal judgment, is no plea in a ſeire foru 7 4 
againſt the heir, or bail. 1 R/. 792. J. 26. 30. Vide Baily (Rz, = felon 
2 f X s [1 


ji? 


ERROR. os 


Nor, in debt upon an erroneous judgment. 1 Rol. 742. l. 35. 


So, if a fine or recovery is had againſt an infant, it cannot be avoided 


by entry, without error. 1 R-l. 742. . 50. Vide Enfant, C Go jos 
| Fine, (H 3, Cc.) * 5 i | | 
* Coſts in Error. 

Vide Cofts (B). 


Error in the Exchequer-Chamber. 
| Vide Courts, (D 6.) 
| | 7 : 
Error to avoid a Fine. 
Vide Fine, (H 3, &c.) 
Error from Jreland.. 8 
Vide Ireland (G). 5 l 


Writ of Error not amendable. 
Vide Amendment, (2 C 4.) e 


ESCAPE. 
(A) Eſcape in Criminal Caſes. 
(A 1.) Voluntary. 


Y the ft. 5 Ed. 3. 8. indictees and appellees of felony ſhall be 


ſafely kept. 


And therefore, if a gaoler permits a voluntary eſcape, it ſhall be 


felony. 2 Inft. 5 2. H. P. C. 114. . 

If the prifoner was committed for high treaſon, it ſhall be treaſon. 
2 Inf. 52. TI. 114. 5 

So, a voluntary eſcape by a gaoler ſhall be treaſon or felony, tho? 
he was only a gaoler, de facto, and not de jure. 2 Inſt. 592. H. 114 

So, by any ſtranger of one in his cuſtody. ' H. P. C. 112. 

But it will not be felony, if the priſoner be permitted to eſcape, 
when no felony was committed. Bro. Eſcape, 8. 2 Inſt. 592. 

Or, if he was not committed for felony ; as, if A. receives a felon, 
knowing of the felony, and afterwards permits his eſcape. Sta. 32, 3. 
Or, if it was not a felony at the time of the eſcape; 28, if A. 
gives a mortal wound to B. upon which he is arreſted and volun- 
__y permitted to eſcape, and afterwards B. dies; it is not felony. 
4. 33. a. | 
So, if the priſoner was not lawfully committed to his cuſtody yz as, 
if there was not a lawful warrant. 2 Inſt. 592. ; 

And therefore, a gaoler ſhall not be tried for an eſcape, till the 
Priſoner be attainted upon indictment or appeal. Semb, cont. 2 Inf. 
$2. Acc. 2 Infl. 592. H. 110. 115. Cont. Dy. 99. a. that it ſhall 
de felony, tho' the priſoner be not indicted. 
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| ſoned for half a year, and ranſomed at the will of the king. 
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| So, a voluntary eſcape of one committed for petit la 
Jeath per infortunium, or ſe defendendo, is not felony. 8 oY 1 


(A 2.) Negligent. 
So, by the ff. Wine. 13 Ed. 1. 4. if murder or homicide be done 
in a walled town, &c. and the offender eſcapes, the town ſhall be 
amerced. 7 Co. 7. a. 8 
So, London was. Cro. Car. 25 2. 8 | 
By the ft. 5 Ed. 3. 1. a marſhal who permits the eſcape of indiftees 
or appellees in his cuſtody, by bail or without bail, ſhall be impri. 
So, if any gaoler permits the eſcape of any in his cuſtody, cht 
neglect, he ſhall be fined. H. P. C. 113. Sal. 272. | 
ho! it be a ſtranger, who has another in his cuſtody ; tho! he is 
not a gaoler de jure. H. P. C. 112. | 
So, the priſoner himſelf may be indicted for an eſcape, tho' it be 
with the conſent of the gaoler. R. Cro. Car. 210. | 
If a gaoler bails a perſon not bailable, it ſhall be a negligent eſcape. 
H. P. C. 113. | | 
An indictment for an eſcape is good until a pardon or diſcharge be 
ſhewn ; for it ſhall not be intended. Sal. 272. 
So, it will be good for an eſcape of one in his cuſtody, tho! it does 
1 appear how he came into his cuſtody. R. 2 Rol. 146. Semb. cont. 
al. 272. | | | 
The uſual fine for an eſcape of a perſon attainted is 100 J. H. P. C. 
113. by” | 
5 a perſon indicted, before conviction, is 51. H. 113. 
Of a priſoner not indicted, at the diſeretion of the court. H. 113. 
By the ,. 19 H. 7. 10. a fine for a negligent eſcape of any indicted 
for high treaſon ſhall be 100 marks at leaſt ; if committed for ſuſpi- 
cion of high treaſon, 40/. ; if indicted for murder or petit treaſon, 20/.; 
if for ſuſpicion of theſe, or indicted for other felony, 10/. ; if not in. 
dicted, 5/. | | | 
By the ,. 31 Ed. 3. 4. the eſcape of thieves, felons, &c. ſhall be 
judged by any of the king's juſtices. 
By the JJ. 1 R. 3. 3. juſtices of peace may inquire of eſcapes of 
felons, in their ſeſſions. | | 
So, the leet may inquire; tho' it cannot puniſh the eſcape. 2 lf: 
i165. Vide Leet, (L 2 | ; 
on the gaoler be not ſufficient, the ſheriff ſhall anſwer for his negled. 
013» 
es, of the /f. V. 1. 3 Ed. 1. 3. nothing ſhall be demanded by the 
ſheriff, or other, for the eſcape of a thief or felon, till it be adjudged 
by the juſtices errant. | 
And this ſeems to be the common law. 2 If. 651. 
But B. R. is not within this ſtatute. 2 If. 166. | 
So, a gaoler ſhall not anſwer for a negligent eſcape of one not l. 
fully in his cuſtody. | 38 . 
And therefore, the indictment ought to ſhew a lawful commitment 
to his cuſtody. Semb. 5 Mod. 415. . 
So, a gaoler ſhall be excuſed for a negligent eſcape, if he retakes 
upon freſh purſuit. H. . C. 114. Dub. 6 H. 7. 11. 10 H. 7 


ESCAPE. 397 
So, the ſheriff ſhall not anſwer criminally for a negligent eſcape 
of the gaoler. Salk. 272. ; 


(B) Eſcape in Civil Caſes, 
(B 1.) What Remedy for it 


BY the common law, the ſheriff, and every gaoler, ought to keep 
perſons in execution in ſalud cuflodia. 3 Co. 44. 

And if ſuch priſoner eſcapes, an action upon the caſe lies againſt 
bim. 2 Ji. 382. R. 1 Rol. 99. J. 10. 15. 2 Cre. 289. 2 Lev. 159. 

So, an action on the caſe lies againſt the warden of the Fleet for 
an eſcape on meſne proceſs, and the plaintiff ſhall recover damages. 
2 Will. 294. | 7 5 | 

So, by the ff. V. 2. 13 Ed. 1. 11. fe vicecomes, & c. per repleg. &c. 
ermittat (an accountant) fine aſſenſu domini ire ad largum, reſpondeat de 
damnis, & fi non habet, &c. reſpondeat ſuperior. F. N. B. 130. B. 

So, by the ff. de Merc. 13 Ed. 1. the gaoler ſhall receive the 
conuſor, and anſwer for his body, or the debt, and if he has not, the 
ſuperior. | : 

50 by the f. 1 R. 2. 12. if the warden of the Fleet permits a 
priſoner to go at large without the king's writ, or agreement of the 
party, debt lies againſt him. Debt or action upon the caſe. R. Cro. 
El. 767. ; 5 

[Debt lies by 1 R. 2. c. 12. as well for a negligent as for a volun- 
tary 1 Stonehouſe v. Mullins, T. 4 G. 2. Str. 873. 2 H. Bl, 
ob. 5 | | 

And by the equity of theſe ſtatutes debt lies in all caſes, for an 
eſcape, againſt a gaoler. 2 Ju. 382. R. Pl. Com. 36. b. Adm. 
2 Lev. 159. 15 Ed. 4. 20. 3 - 

Provided the party be in cuſtody in execution. Vide infra.} 

And may be ſued by writ or by bill of debt. 2 Inf. 382. Dub. 
Pl. Com. 38. a. 42 Ed. 3. 13. a. | | 

It may be againſt the mayor of the ſtaple for an eſcape of one in 
his cuſtody in execution. 9 H. 6. 19. | | 

_ lies for an eſcape againſt a gaoler within the Cinque Ports. 
0 H. 6. 6. 

So, for an eſcape in a court of Pypowders. 2 Infl. 382. 

Un eſcape on me/ne proceſs in an inferior court, defendant ſhal! 
not take advantage of any error below, if he might juſtify the arreſt 
under the proceſs. Bull v. Steward, M. 23 G. 2. 1 Will. 255.] 

do, for the eſcape of one committed by commiſſioners of bankrupts. 
R. Mo. 834. Vide poſt. (C). 

So, if two are in execution, and one of them eſcapes. 1 Rel. 205. 

If huſband and wife are in execution upon @ judgment againſt both, 


; 


and the wife eſcapes. Dub. 1 Rol. 204. a 

By the A. 8 & 9 V. 3. 27. if the keeper of a priſon take money 
or ſecurity to permit or aſſiſt an eſcape, he forfeits 500 J. and his 
face, and ſhall be ever incapable of a like office. 
r If judgment be againſt the marſhal of B. R. or warden of the Fleet 
or an elcape, or his deputy, on oath by the party that the judgment 
* without fraud and for a real debt, the court on motion ſhall 
lequeſter the profits of the office for ſatisfaction. h 
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And execution or ſequeſtration ſhall not be ſtayed by writ of error 
unleſs ſpecial bail be given. 1 | g 

And the inheritance of the Marſhalſea, or Fleet, ſhall anſwer ſor 
eſcapes or miſdemeanors by themſelves or deputieg, and ſhall be ex. 
tended for that purpoſe. Es 

So, by the /. 1 Ann. ff. 2. c. 6. the ſheriff ſhall be liable for an 
eſcape of any committed to him on an eſcape-warrant. WR 

So, an action lies, againſt a gaoler for an eſcape of one committed 
upon proceſs of the Admiralty. R. Sav. 11. 17. 
Or, upon a capias utlagatum ; and the plaintiff ſhall recover the 
whole debt in damages. R. Mo. 641. R. 5 Me. 200. | 

[Cafe (but not debt) lies for the eſcape of an outlaw on meſre pro. 
ceſs. Croke v. Champneys, P. 4 C. 2. Str. got.] | 

[Which action is founded on the damage ſuſtained; and if no da. 
mage is ſuſtained, the creditor has no cauſe of action. Planck v. An. 
derſon, B. R. M. 33 Geo. 3. 5 T. R. 37.] . 

{'The difference between being in cuſtody in execution, and on 
meſne proceſs. bid.) RW 

In the former caſe debt lies, and the creditor may recover the whole 
debt, in the latter inſtance an aCtion on the caſe muſt be brought, 
and- the damages will be proportioned to the delay or prejudice the 
creditor may have experienced in recovering his debt. By Buller ]. 
ibid.] 

An action lies for an eſcape, tho' the gaoler be infant, or fen. 
covert. 2 Inſt. 382. RES 5 

[An adminiſtratrix may maintain an action in her own name againſt 
the marthal for the eſcape of a priſoner in execution on a judgment 
obtained by her as adminiſtratrix. 2 T. R. 126. ] 

Under a count for a voluntary eſcape, the plaintiff may give eu- 
dence of a negligent eſcape ; and the defendant may plead a retaking 
on a ſreſh purſuit to ſuch a count, without traverſing the voluntary 
eſcape. 1d. ibid. -” | 

[In debt for an eſcape againſt the ſheriff, the indorſement of u 
e invenius on the ca. ſa. is ſufficient evidence of its having been de- 
ligered to him. Cowp. 63.) . 45 

[A legal arreſt muſt be proved in ſuch action. d. ibid.] 

[The bailiff's namę indorſed on the vrit is ſufficient evidence that 
he was authoriſed by the ſheritf to arreſt, without proof of the war- 


rant. 1d. 66.) 


In debt againſt the ſheriff or gaoler for an eſcape, the jury cannot 
give a leſs ſum than a creditor would have. recovered againſt the pri- 
ſoner. viz. the ſum indorſed on the writ, and the legal ſees of execu- 
tion. 2 Term Rep. 126.] - | | 

[If a mob rio ouſly and by force demoliſh a gaol, by which the debtors 


eſcape, the creditors may ſupport an actian againſt the ſheriff or gaoler. 


Elliott v. Duke of Norfolk, B. R. Trin. 32 Geo. 3. 4 7. R. 789. 
[In ſuch an action the defendant can avail himſclt of nothing as 20 
excuſ. but the act of God, or the king's enemies. Alſept v Eyles, 22 
Trin. 32 Geo. 3. 2 H. Bl. 108.] 5 
(B 2.) Againſt whom. 
The action for an eſcape ſhall be brought agaiaſt him who has the 
ouſtody of the gaul. Vide pF. (B 3.) | Tho 


* 


Tho 


Il he be inſufficient at 


ſulficiency when the action was brobghtF 


0 
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| Tho he has it de fafo only, and not de fare. 2 Inf. 381, 2. 


As, it ſhall be againſt the ſheriff, not againſt his deputy; as, the 
- oler who takes care of the priſon in the county. 2 inf. 382, R. 
Raul. 94. 1. 30. Semb. Hard. Jt. 5 315 
Or, the ſcrjeant, who makes the arreſt. R. 1 Rol. 806. J. 45. 
The keeper of Newgate. 2 Fon, 62. | 
The marſhal of the Marſhalſea in B. R. 9 Co. 98. 
If he who has the cuſtody of a gaol in fee, ſubſtitutes another for 


| life, or at will, che action ſhall be againſt him; for he has the actual 


poſſeſion of the office. 9 Co. 98. 3. | . 

So, if an eſcape be out of the cuſtody of mayor or bailiffs of a city, 
town, c. which has a gaol; the action ſhall be againſt them, and 
not againſt the ſheriff. 1 Rol. 99. J. 15. | 


So, it ſhall be againſt a bailiff of a fra chiſe, if the eſcape be by 


him. 1 Rol. 99. J. 45. 


* 


And againſt the ſerjeant who made the arreſt, if the eſcape be 


after an arreſt by him upon proceſs from the compter before commit- 
ment to the compter. R. 1 Rol. 806. J. 30. 


So, it ſhall be againſt both the ſheriffs of London, if the eſcape be 


after an arreſt upon a plaint in the compter, of one of them. Dub. 


Ho. 162. Carth. 145. | 
Or, againſt the ſurviving ſheriff of London, where one dies. R. Cro 


E. 625. 


So, againſt all the coroners, where the arreſt was only by one. 
Dub. Com. 435, 6. Mod. Ca. 37. | | 


90, it lies againſt the old ſheriff, if he omits to deliver any priſoner 


by indenture to the new. R. 2 Leo. 54. Vide County, (B 3.) ; 
But an action for an eſcape ſhall not be againſt the ſuperior, if the 
inferior be ſufficient. 2 fl. 382. | 


Vide poſt. (B 3.) 


5 3.) When againſt the, ſuperior.) But in all cafes where the infe- 
rior is inſufficient, debt lies againſt the ſuperior for the eſcape. Semb. 
2 fon. 60. 1 Vent. 314. ;2 Lev. 158. 9 Co. 98. a. Vide ante, (B 2.) 
e of the action brought, tho' he was 


* hy = 


ſuſhcient at the time of che | 

time moſt regarded. 2 Jon. 61. 3 Lev. „ ä 
And therefore, a verdict is not Reie tz i it does not find the in- 
cht eit finds him inſufficient 


* 


K. 2 Jen. 61. 1 Vent, 314. 2 Lev. 3 


ent or eſcape; for that is the 


when he was keeper, or at the time EET or eſcape. 


So, it lies againſt the ſuperior, tho/Ahe inferior was admitted by 


bd 
» 


the court. Adm. 2 Jon. 61. ; | 
Tho! the ſuperior had no notice offhe inſufhciency. Adm. 2 Jon. 61. 


The ſuperior againſt whom the action ought to be brought, is he 


who, by his eſtate in office, or by his authority without eſtate, has the 
power of putting in the inferior officer. 2 Jon. 61. | 
As, the duke of N. being marſhal of B. R. in fee, makes a deputy; 
wh is 1— and the deputy the inferior officer. 2 If. 
2 9. 98. . | MY Ly 
* ſheriffs of London are the inferior, the mayor and q on- 
— who have the office of ſheriff in fee, are the ſuperior. 


383. 
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If a man, who has the cuſtody of a gaol in fee, grants it for .. 
lives, he is the ſuperior, and the grantee the . Y * 
Semb. 2 Fon. 61. 2 Lev. 159. Adm. ꝙ Co. 98. 1 Vent. 314. * 

So, the dean and chapter of W gtminſter are the ſuperior, the bailif 
of a franchiſe, put in by them, the. inferior. Adm. 2 Ley, 159. 

The lord of a franchiſe, who has a gaol, is the ſuperior, and ſhall 
anſwer for his gaoler. Sav. 11. 15. 8 

But there cannot be two ſuperiors within the ſtatute. 2 Inf. 382 

So, debt does not lie againſt the ſuperior, upon a general declara. 
tion for an eſcape ; but he ought to be ſpecially charged for the in. 
ſufficiency of the inferior. R. 2 Lev. 160. 

So, if a man has the cuſtody of a gaol in fee in reverſion, after 2 
grant thereof for life, rendring rent, which was not made by him, 
the reverſioner is not ſuperior. Adm. 2 Jon. 61.; for the ſuperior is 
not ſuch in reſpect of the rent, or the reverſion, but in regard that 
the inferior officer derives his eſtate from him. 


(C) What ſhall be an Eſcape. 


[ AN eſcape from the rules of the King's Bench priſon without the 
| marſhal's knowledge, is not a voluntary eſcape. 2 Term Ry, 
126.) | | | | | 
[Lf the bailiff of a liberty, who has the return and execution of 
writs, remove a priſoner taken in execution to the county gaol, ſitu. 
ated out of the liberty, and there delivered him into the cuſtody of 
the ſheriff, this is an eſcape for which an action of debt lies. 2 Term 
| Rep. 5.) 
An action lies for an eſcape, if he permits his priſoner to go at 
large; tho? he afterwards returns. D. 3 Co. 44. a. 1 Rol. 806. J. 13, 
_ (Tho! he returns the ſame day, and afterwards plaintiff proceeds 
to final judgment. Rawvenſcroft v. Eyles, H. 6 G. 3. 2 Will. 294.) 
[If the defendant being taken in execution be afterwards ſeen at 
large for any the ſhorteſt time, even before the return of the writ. 
2 Bl Rep. 1048.) 


[If a ſheriff's officer having taken a priſoner in execution, pernit 


him to go about with a follower of his, before he takes him to priſon, 
it is an eſcape. Benton v. Sutton, C. P. E. 37 Geo. 3. 1 Bi. C Pull. 


Rep. 24.] | 

Quere, Would it not have been an eſcape if the officer himſcli 
had accompanied him? Ibid.) 5 

Tho! he does not go out of the ſame county. 1 Rol. 806. . 15. 
Or, out of the town where the gaol is. 1 Ro/. 806. J. 24. Hob. 20% 

Tho? he has a keeper with him. D. 3 Co. 44. a. 1 Rol. 806. J. 1). 
20. R. Pl. Com. 37. Hob. 202. 5 

Or, goes with the king's licence. 1 Rol. 808. J. 19. 

Or, by command of the lord treaſurer or chancellor, to collect the 
king's debt, being in priſon for the king, as well as for the party; for. 
this does not excuſe the eſcape, as to the party. 1 Kol. 808. J. 15: 
R. Dy. 162. b. 297. a. 

80, by the f.8& 9 W. 3. 27. if a keeper permits a priſoner on 
meſne proceſs or execution to go out of the rules of the priſon, unleſs 
by virtue of a habeas corpus, or rule of court on motion or petition in 
open court. | 4 
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Go, if by a Babeat corpus in Trinity term returnable tres Mich. a 
riſoner goes into the country with a keeper, for the greateſt part 
of the vacation. R. 1 Rol. 808. J. 25. 35. Hob. 202. Cro. Car. 14. 

Or, upon any habeas corpus be permitted to go at large in the coun- 
try. Semb. Cro. Car. 14. 3 Co. 44. a. Mo. 257. 299. Per Hale, 
I Med. 116. Hard. 476. | b | | ; 

Or, if upon a habeas corpus ad teflificand., he goes before and ſtays 
2 long time after the aſſiſes. Semb. 1 Mod. 116. 825 = 

[ Habeas corpus ad teftific, is not a defence againſt action for eſcape 
of priſoners in execution; therefore the court will refuſe to grant 
ſuch, without conſent of defendants and warden. Yet ſuch have been 

ranted without affidavit. Barnes, 222.] - ; 

[lf after judgment, and before any charge in execution, a priſoner 
is reſcued when brought out on a habeas corpus; it is not a good excuſe 
for the ſheriff, in an aCtion of eſcape, and he ſhall anſwer it to the 
plaintiff, Crompton v. Ward, P. 7 G. Str. 429.) | 

[lf a priſoner is removed by habeas corpus from B. R. to C. B. and 
eſcapes, plaintiff in an action of eſcape need not ſet out the proceſs 
in C. B. againſt the priſoner. Gambier v. Wright, T. 6 G. 2. Str. 

I. „ 

05 if upon a day-rule, &c. he goes to Kenſington, the playhouſe, 
Wc, Cont. per Pemberton, 2 Sho. 298. Acc. per Raymond and Withens, 
2 $ho. 299. 

Ulf a „ goes out early in the morning, and did not ſign the 
petition till taken up, tho' he aftrewards has a day-rule. Anon. H. 
8 G. Str. 503.) | 1 — JE 

[The court will not grant a day-rule for a priſoner to go ten miles 
with a tipſtaff, to treat with his creditors. Barnes, 386.] 

If he goes into the country by order of the court, ad colligend. bona 
pro ſolutione debiti. R. Bend. pl. 267. | Re 

If brought before a baron, or other judge, by his command, after 
term. Dy. 296. ö. in marg. | 

So, by the f. 8 & g VV. 3. 27. if a keeper after a day's notice in 
writing refuſes to ſhew a priſoner in execution, to him at whoſe ſuit 
he is fo, or his attorney, 


By the J. 5 C. 24. if he permits a bankrupt to eſcape, he ſhall for- 
feit 500 J if he refuſes to ſhew him to a creditor on requeſt, 100 J.; if 
convicted again for like offence, 200/, (This act is expired; but 
5 Gev. 2. 30. is the ſame, except the double penalty for ſecond offence.) 

So, if a woman, keeper of a gaol, marries her priſoner, it will be 
an eſcape ; for a man cannot be in the cuſtody of his wife. Pl. Com. 
. | , 
It the gaoler makes a priſoner in execution turnkey, and he goes 
out on an errand, and returns, it is a voluntary eſcape. Wilkinſon v. 
alter, J. 9 G. 2. B. R. H. 310.) | 

Or, if a keeper in fee dies, and his office deſcends to the priſoner. 

. Com. 37. a. | 

The action lies for an eſcape ; tho? the priſoner was arreſted upon 
a latitat, 1 Rel. 537. J. 50. | 
Or, committed by commiſſioners of bankrupts for not anſwering to 
mterrogatories.. R. Mo. 834. 1 Rol. 47. | 

in cuſtody of the ſheriff upon an attainder for felony, when 


Procels at the ſunt of the party was delivered, upon which the ſheriff 
returned 


802 en 

returned ceþi corpus, and then the priſoner is pardoned, and 

KR, 1 Lee. 276. | n 

If comtnitted upon a capias pro fine, where a capias ad ſatisfaciendum 

lies in the ſame ſuit; for then he ſhall be in execution forthe part 

without prayer. R. 1 Rl. 810. J. 20. 5 Co. 88. 13 H. 3. 2. Brig.” 
| Or, upon a cap1ias utlagatym. R. 1 Kol. 8 10. J. 35 Cre. El, 706. 

5 Co. 88. R. Cro. El. 652, R. 5 Mod. 20. 

_. Tho” the outlawry was upon the fame proceſs. K. F. g. 265. 
Or, upon a capias pre fine after prayer tho* na capias ad ſatisfacien- 


dum lies. 1 Rol. 8 10. J. 30. 5 Co. 88 1 2 


Or, upon a capras utlagatuyt, &c, where a capias ad ſatisfaciendum 
lies; tho? taken after the. year after judgment, and no prayer be 


* 


entred. R. 1 Sal. 319. R. & Co: 89. ö. | 

So, eſcape lies, tho' taken upon an eſcape-warrant; by the f. 

1 Ann. 6. gt A LEP 

If the recaption is after the action brought, it is ſtill an eſcape, R, 

au Demurrer, Stcnehauſe v. Mullins, T. 4 G. 2. Str. 873.) | 

So, an action lies for an eſcape, where the priſoner was arreſted 
proceſs out of an inferior court. | | 

Tho! it be pleaded that the cauſe of action aroſe out of the juriſ. 
diction, and that the officer had notice of it before the return of the 
writ ; for the officer cannot examine that matter. R. 7 Ann. inter 
Higgi/on and Sheaf, (Com. 153.) Vide Courts, (P 15.) 5 

1ho' the judgment was erroneous, or for one who ſued without 
colour. R. 3 Med..324. Carth. 148. Adm. 5 Med. 413. R. 8 Co, 
142. 2 Bul. 63. R. Cre. El. 164. 576. Tel. 42. cont. 

So, an action lies for an eſcape, tho' he was convicted for felony, 
before judgment and execution againſt him, and continued in priſon 
for the felony ; for until he be executed for the felony, he is charge - 
able to the party. R. Sav. 63. 1 Leo. 276. 2 Lev. 84. 


(D) What not. 


Br it will not be an eſcape, if the party never was in his cuſloly; 
as, if the old ſheriif does not deliver him over upon ſuch execu- 

tion. R. 3 Co. 72. Adm. 2 Cro. 588. Poph. 85. 2 Leo. 54. 

If he bt arreſted, but not actually committed to gaol, the gaoler 

mall not be charged for an eſcape. R. 1 Rol. 806. J. 30. 

** So if a committitur be entred upon the roll, but the party is not taken, 

1 Sid. 220. 

So, if a man bailed renders himſelf in diſcharge of his bail, and 3 
reddidit,fe is entred in the judge's book, and a committitur entred with 
che proper officer ; yet if a committitur be not entred with the marſhal 
of B-R., or a rule ſerved upon him, he ſhall not be charged for an 
eſcape, tho' the bail be diſcharged. * R. 1 Sal. 272, 3. 

So, if the entry be that virtute of an habeas corpus to a judge of 
B. R. debito modo commiſſus fuit mar. ; for that cannot be by virtue of 
the habeas corpus. R. 2 Sho. 17, 8. . 

[It muſt appear that the commitment is of record; therefore, if it 
is laid that the priſoner was committed to the cuſtody of the marſhal, 
at the ſuit of plaintiff, by A. one of the juſtices of our lord the king, it 
is ill. Wightman v. Mullins, P. 18 G. 2. Str. 1226.] 

If he be at the houſe of the goaler, but not within the priſon. R. 
Cro. Car. 210. | do, 


ESCAPE. 603 

So, it will not be an eſcape, where the priſoner was not in cuſtody, 
at the ſuit of the plaintiff; as, if he was taken by a capias-utlagatum, 
or a capias pro fine ; where a capias does not lie in ſuch ſuit, 1 Reb: 

o. J. 30. | 
when he was not charged at the prayer of the plaintiff. 1 Rol. 
$10. J 30. R. 1 Leo. 263. Vide ante (C). 

Or, was arreſted and ſuffered to go at large before the writ of ex- 

- ecution delivered to the ſheriff. 1 Rol. 809. J. 30. | SY 
Or, upon a capias, where no capias was awarded by the court, 
I Kal. 809. J. 35. f . 

Or, upon a capias ad reſpondendum, which was teſte*d in Trinity term, 
and returnable in Hilary term; for, not being returnable in the next. 
term, it is out of court. R. 1 Sal, 273. WR EP, 
So, it will not be an eſcape, if he goes out of priſon, by reaſon of 
a ſudden fire in the gaol. 1 Rol. 808. J. 7. . 

Or, the gaol be broke by the king's enemies. Bro. Eſcape, 10. 
1 Rol. 8o8, J. 5. : : | | 

Or, the defendant be reſcued upon meſne proceſs, before he was in 
gaol. Mar. 1. 1 Rel. 807. J. 35. R. 2 Cro. 419, 2 Lev. 144. 1 Rob. 

440. . — | 
They the reſcaus be not returned. R. 2 Lev. 144. 
Or, if it he. R. 1 Rol. 140. F500 — 
So, if the defendant be retaken upon freſh ſuit before the action 
commenced for the eſcape. R. 1 Rol. 808. J. 50. R. 3 Cro. 52. R. 
13 H. 7. 2. Godb. 434. Gel. 180. F. N. B. 130. B. [Com. 422.1 
Tho' the freſh ſuit was not begun till a day and a night after the 
* R. 1 Rol. 8d. J. 10. 2 Rol. 68 1. I. 50. 3 Co. 52. Mo. 660. 
ph. 41. | | £4 
Tho' he did not retake him till he fled into another county. Bre. 
Eſcape, 4 R. 3 Co. 52. | IEG . . 

Tho' he was out of ſight. R. Poph. 41. 3 Co. 52. 14 H. 7. 1. 4. 

Tho” he did not retake him till ſeven years after, if it was upon 
freſh purſuit. 13 Ed. 4. 9. a. Semb. Godb. 177. 5 

So, a voluntary return of a priſoner, after an eſcape, before action 
brought, is equivalent to a retaking on a freſh purſuit; but it muſt be 
pleaded. 2 Term Rep. 126. * | 
But freſh ſuit is no plea, where the eſcape was voluntary in the 
ſheriff. K. 2 Rol. 283. Vide poſt. (E). | 

Or, after an action brought, tho' before plea. Semb. 2 Rel. 283. 
R. cont. Latch, 200. | : 
„So, the ſheriff ſhall not be charged for an eſcape, if the priſoner 
goes out of priſon with the aſſent of his creditor; for the /. W. 2. 11. 
lays, ſine afſenſu domini. 2 Inſt. 382. . 

; Tho' the afſent be only by parol, it ſhall be a bar. 2 Inf. 382, Dy. 
15. a. = 3233 
But an aſſent by parol after an eſcape does not diſcharge the ſheriff. 

J 275. a. in marg. . | Ce 

So, i will not be an eſcape, if the ſheriff, upon a habeas corpus, 
brings his priſoner to V. eftminſter, tho he goes out of the direQ way. 
R. 3 Co. 44. Mo. 299. | | | 
It he hasa writ to attend upon the court, commiſſioners, &c, for 
a day. 1 Ch. R. 6. | 

Tho' he does not go to them. Per Pemb. 2 Sho. 289. Cont. if he 


ges 


s to another place, mond and Withens, 2 She. 200. 7. 
— 8 place, per Ray , 299. Vide 
| - So, if he goes with a keeper to counſel, &c. when he is in execy. 

tion for the king's debt, tho not in the caſe of a common perſon, be. 
caufe the gaoler may retake him. X. Sav. 29. 15 

So, if diſcharged upon an audita querela, tho? the writ be afterwards 
vacated. R. Mo. 354. | | 

So, if a priſoner, brought by habeas corpus, goes out of the cuſtod 
of the ſheriff, and returns the next morning, and appears at the 1 
turn of the writ. R. Mo. 257. | 
| So, if a priſoner goes out of the rules of the priſon, with the con- 
ſent of the plaintiff, without a keeper or rule of court, upon an intent 
to agree with the plaintiff, and no agreement is made; yet the priſoner 
ſhall be diſcharged upon an audita querela. N. Sti. 117. Semb. cont, 
if the plaintiff aſſents upon condition, that it ſhall not prejudice his 
execution. Dy. 275. a. . | 5 


E) When he ſhall be retaken, Ec. after an Eſcape, 


17 the priſoner eſcapes by negligence of the ſheriff, the ſheriff may 

retake him, and he ſhall not have an audita querela. R. 3 Co. 32.6. 
R. 1 Sid. 330. Mo. 660. Dub. Sho. 70. Adm. Sho. 177. 

Or, he may have an action on the caſe againſt the priſoner for his 

eſcape; whereby he becomes ſubject to the action of the party. D. 
3 Co. 52.6. Mo. 660, R. Mo. 404. 597. R. Cro. El. 53.237. 1 La. 

237. Lut. 64. | | 

And this, before an action or recovery againſt the ſheriff, as well 
as after. Mo. 660. R. Godb. 125. Cro. El. 53. 

Tho' the party afterwards acknowledges ſatisfaction upon record; 
for that goes only in mitigation of damages. R. 1 Leo. 237. Sem. 
cont. if he does not ſhew ſpecially how ſatisfied. Cro. El. 237. 

So, if a prifoner eſcapes, and afterwards returns to the priſon, the 
plaintiff may admit him in execution, tho' he has a remedy againſt the 
theriff. Cont. Hob. 202. R. acc. 1 Vent. 269. 2 Lev. 109. 13%. 

Or, may retake him by a new capias ad fatisfaciendum, if the firſt be 
not returned and filed. R. 3 Co. 52.6. | 

So, he may retake him in all caſes upon a negligent eſcape ; for the 
ſheriff may be inſufficient. R. cont. Hob. 202. R. acc. 1 Sid. 330. 
1 Vent. 4. 269. 

So, tho' the eſcape was voluntary by the gaoler, and without his 
conſent. R. 1 Sid. 330. 1 Vent. 4. 1 Lev. 211. 2 Mod. 136. R. 
2 Jon. 21. Adm. Sho. 177. Semb. cont. Hob. 202. 

And now, by the /. 8 & g W. 3. 27. it is enafted, that if a priſoner 
in execution in the Marſhalſea or Fleet eſcape by any means, the plain- 
tiff may retake him by capias ad fatisfaciendum, or ſue out any other 
execution againſt him, as if never in cuſtody. 

So, if a priſoner be diſmiſſed upon a wrongful audita guerela, he 
may be retaken, and ſhall be in execution. R. Mo. 354. ; 

, after an eſcape, the plaintiff may have debt or a ſcire faciss 
againſt the defendant upon the former judgment. R. 1 Vent. 269- 
Cart. 212. 2 Jon 21. R. Lut. 1266. Sho. 174. 249. 

Tho! it was with his conſent ſubſequent. 1 Sal. 271. 

Tho' he paid the money to the gaoler. R. 2 Fon. 97. L 

| WT An 
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And by the ff. 8 C 9 N. 3. 27. any other kind of execution. 

So, if a man taken in execution be reſcued, he may be retaken, or 
a ſcire facias lies againſt him. R. Cro. Car. 240. | 93 

But, if the ſheriff ſuffers a voluntary eſcape, he ſhall not have an 
action upon the caſe againſt the priſoner. R. Ma. 597. 

Or, if he retakes him, the priſoner ſhall have an audita querela. 
3 Co. 52. b. R. 1 Sid. 330. . : 

[After voluntary eſcape goaler cannot retake priſoner; after invo- 
luntary he may, without warrant, and on a Sunday. Barnes, 373. 
Term Rep. 25.] x | 

[A bailiff who has arreſted a priſoner on meſne proceſs, may retake 
him before the return of the writ, tho' he voluntarily permitted him 
to eſcape immediately after the arreſt. Atkinſon v. Matteſon, B. R. 
M. 28 Geo. 3. 2 T. R. 172.) 72 

So, if the ſheriff permits a voluntary eſcape with conſent of the 
plaintiff, he never can be retaken by the ſheriff, or the plaintiff, R. 
$ho. 174. D. 2 Leo. 119. 

If the conſent of the plaintiff be precedent to the eſcape ; other- 
wiſe, if ſubſequent. R. 1 Sal. 271. | 8 
et, if A. permits a voluntary eſcape, and quits his office to B., to 
whom the priſoner returns, B. ought to detain him; otherwiſe, it 
will be an eſcape in him. 1 Vent. 269. 2 Lev. 109. Semb. Mod. Ca. 
183. Semb. cont. Hob. 202. | | 

Or, if the office deſcends to B. R. 2 Lev. 109. | 

And an action for the eſcape lies againſt A. or B., if he alſo per- 
mitted an eſcape, at the election of the plaintiff, R. 2 Lev. 132. 

So, by the ft. 1 Ann. 6. if any committed to the Queen's Bench or 

Fleet in execution, on meſne proceſs, or contempt in not obeying a 
decree, eſcape, on oath of it, a judge ſhall grant a warrant to all 
ſheriffs, mayors, c. reciting the cauſe of commitment, to retake him, 
who ſhall be committed to the county gaol where retaken, and not de- 
livered on any account, till the debt ſatisfied, judgment reverſed, or 
contempt diſcharged, unleſs removed for treaſon or felony, and then 
he ſhall remain charged with all cauſes for which he was retaken. 

He cannot be brought before a judge by a day-rule as another pri- 
ſoner may, to ſhew cauſe of action againſt another. R. Mod. Ca. 63. 
93 he may be taken upon a Sunday. Mod. Ca. 95. Vide Temps, 

3. | 

But if the party be not taken by lawful authority upon an eſcape» 
warrant, if this appears upon the return of the warrant, he ſhall not 
be committed to the county-gaol, but to the former priſon ; as, if 
e not by a conſtable or other officer, but by perſons not known. 

„Ca. 154. „ | 

UA. reſiſts the ſervice of an order of Chancery, is committed for the 
contempt, goes at large, retaken on an eſcape-warrant, and commit- 
ted to Newgate ; eſcape-warrant ſuperſeded, the contempt not being 
for not obeying a decree, and A. ſent to the former priſon. Hinch- 
ele v Payne, T. 4 G. Str. 99.J | | 

f a man eſcapes and returns again, and then commits a ſecond | 
eſcape, he cannot be taken up for the firſt eſcape, it being purged by 
his return. Anon. P. 7. G. Str. 423-] 5 | | 

So, if he be diſcharged by agreement, after commitment upon an 
elcape-warrant, he ſhall not be afterwards retaken. Mod. Ca. 2 54, 
| | | 
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lt the defendant was entitled to his diſcharge at the time. of hi 
eſcape, and would be entitled to it as ſoon as taken on the 2 5 
warrant, the court will ſuperſede the warrant. Webb v. Thompfen, 
HM. 7 G. Str. 401.] 5 l 
[A man taken up on an eſcape-warrant of a judge, after his patent 
is determined, ſhall be diſcharged. Carter v. Jeuuel, H. 1 G. 2. [4 
Raym. 1513.] g 28 | 
[If a priſoner eſcapes, and plaintiff ſends an order for his diſchar 
the gaoler cannot retake him for his fees. Willing v. Goad, T. 5 _—_ 
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(A) An Eſcheat. 
(A 1.) For Want of Heirs. 


N e/ſcheat is when land falls to the lord of whom it is holden, 
Co. L. 13. a. 92.6. | 


Lands eſcheat propter defeftum ſanguinis, vel propter delictum. Co. L. 


13. . : h 4 
As, if J. ſeiſed in fee, dies without heir, the land eſcheats to the 
lord. F. N. B. 143. T. | p | 


Or, ſeiſed in tail, remainder to himſelf = fee. F. N. B. 144. 4. | 


So, if a baſtard dies without iſſue. F. N. B. 144. E. 

If the heir be attainted for treaſon, or felony. Co. L. 13. a. 

So, if land deſcends on the part of the father, if there be no heir 
on the part of the father, the land eſcheats. Lit. ſ. 4. 

Or, deſcends on the part of the mother, if an heir on the part of 
the mother fails, the land eſcheats. Lit. .. 4. | 

If A. be difleiſed, and then dies without heir, his land eſcheats, and 
the lord ſhall have a writ of eſcheat againſt the diſſciſor. F. N. B. 
144. C. Semb. cont. that the lord neyer ſhall have a writ of eſcheat, 

except where his tenant dies ſeiſed. 32 H. 6. 27. a. Vide poft. (B2.) 
Uf A. deviſes in fee to B., and if he dies without heir, to C.; the 
deviſe ſhall be void againſt the lord by eſcheat. Yau. 270. 

[If a man deviſes to A. to ſell and pay debts and legacies, and the 
 rehgae to B., and A. dies, and the teſtator has no heirs, the eſtate 
eſcheats to the crown. Reeve v. Attorney-General, M. 1741, 2 Athy", 
223. a | 
Bar if a diſſeiſor makes a feoffment, or dies ſeiſed, whereby the 
land deſcends, and afterwards the difſeiſee dies without heir, the land 
does not eſcheat ; for the feoffee, &c. is in by title. Co. L. 268. b. 
Hob. 242. | 

So, if an annuity, rent-charge, advowſon, Cc. be granted in fee, 


and the grantee dics without heir ; theſe do not eſcheat to the lord, 


for they are not held of him, but to the grantor. 1 Rel. 816. J. 27. 30. 
So, if a corporation be diſſolved, their land does not eſcheat, but 
goes to the donor. Co. L. 13. 6. | 
[So, where A. by will directed money to be laid out in manor 
lands, tenements, tythes, and hereditaments, er very long —_ = 
Itati 
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limitations applicable to real eſtates ; on failure of heirs, che crown 
was held to have no equity againſt the next of kin to have the money 
laid out in real eſtates; for the purpoſe of claiming by eſcheat, the 
quality of land not having been imperatively fixed on the money; ſinee 
it might have been inveſted in land, and. ſtill continued perſonalty. 
' Walter v. Denne, 2 Vef. jun. 170.) 

[Copyholds cannot eſcheat. bid.) | 

[Whether an equity of redemption, or a truſt can eſcheat, has not 


been determined. Fawcett v.-Lewther, T. 1751, 2 Veſey, 300. 


(A 2.) For the Offence of the Tenant. 


So, if a man ſeiſed in fee be attainted for treaſon or felony, the 
and eſcheats to the king, or the lord of whom 4 it was holden. Vide 
' Ferfeiturey ( (B 1, Sc.) 

When the forfeiture or eſcheat belongs to the king, vide Fore 
' feiture, (B 5.) — Preregative, (D 59, 60.) | 

Eſcheat for treaſon or felony happens in three caſes; quia ſu/penſus 
er collum, quia abjuravit regnum, vel quia utlagatus eft. Co. L. 14. a. 

And, if a man has judgment to be hanged, his land eſcheats the? 
he dies before execution, and the writ ſhall ſay, quia /uſpen/us. F. N. H. 
F | 

Burt, if the felony be pardoned before attainder, the land does not 
eſcheat to the lord. Ow. 87. 

So, if ceſluy que truft dies without heir, the lord ſhall not have the 
miſt by eſcheat ; for the feoffee continues tenant to the lord, and ſhall 
(hold the lands diſcharged of the truſt. Hard. 496. 


(B) Writ of Eſcheat. 
(B 1.) When it lies. 


Avi of eſcheat lies by the lord, when his tenant in foe-Gmple! Ges 
without heir. F. N. B. 143. T. 

* Andif the lord dies before the writ ſued, his heir ſhall * it. 
F. NM. B. 144. D. 

So, the . of an abbot, biſhop, &c. F. N. B. 144. E. 

90, tenant for life of a ſcigniory, or by curteſy, or in dower, 


F. N. B. 144. VM. 
90, if tenant in tail with the fee expeCtant to himſelf, dies without 


heir, the lord ſhall have a writ-eſcheat ; for the tenant in tail held his 
reverſion of him. F. N. B. 144. A. - 

Or, if tenant in fee be diſſeiſed, and afterwards dies without heir. 
F. N. B. 144. C. 

A writ of eſcheat lies; tho the lord accepts the rent of him in 
poſſeſuon. F. N. B. 144. O. 

And the proceſs ſhall be ſummons, g. and cape, and Nen cape, as in 
a præcipe quod reddat. F. N. B. 144. 0. 

For the proceeding in eſcheat, vide Pleader (3 A 


(B 2.) When not. 
But if tenant in tail dies without iſſue, he in reverſion or remain- 


* vhs not e a writ of Abet but A formedon. E. N. B. 
44; | 
| *. 
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So, if he in remainder after an eſtate for life dies without heir, and 


then the tenant for life dies, the lord ſhall not have a writ of eſche; Th 
but intruſion 3 for the tenant for liſe was tenant to the lord. F. N. 3 
144. B. | | 
So, if the tenant be diſſeiſed, and dies without heir, when his en 
is congeable, the lord ſhall not have a writ of eſcheat; for he neyer de 1 
{hall have a writ of eſcheat except where his tenant dies ſeiſed ; but l 
he may enter. 32 H. 6. 27. a. | the 
If the entry of the tenant was not congeable, he cannot enter, nor / 
have a writ of eſcheat. 32 H. 6. 27. a. | Can 
So, if the lord accepts any corporal ſervice ; as, homage or fealty of A 
him in poſſeſſion, he ſhall not afterwards have a writ of eſcheat. with 
F. N. B. 144. O. Co. L. 268. a. 4 H. 6. 21. 2. | 80 
Tho! it be accepted of a diſſeiſor. Co. L. 268. a. the | 


So, if he avows in a court of record for rent due from the tenant, 
or diſſeiſor. Co. L. 268. a. 

Or, accepts rent of the heir or feoffee of the diſſeiſor, where the 
deſcent or feoffment was after the eſcheat. Co. L. 268. a. 

But, if the lord accepts rent of the tenant, this does not bar hin 


of a writ of eſcheat. Co. L. 268. a. 4 H. 6. 21. a. | T 
So, tho' he accepts rent of the diſſeiſor, his tenant. Co. L. 268, a, Ar 

| | 2 Au 

(C) The Office of Eſcheator. 5 

\ cathe 


BY the common law there were two eſcheators, the one ultra Tren- 
tam, and the other citra Trentam, who had ſub-eſcheators, and 
to whom it belonged to inſpe the eſcheats, wards, and other 
caſualties which fell to the crown. Co. L. 13. 6. 92. 6. 

In the time of Ed. 2. there was an eſcheator conſtituted in each 
county for life; and ſo it continued until the time of Ed. 3. Co. L. 13.6. 


21nal « 
By the ff. 14 Ed. 3. 8. an eſcheator was appointed by the treaſurer "W; 
for each county; and ought to continue only for a year. which 
By the ,. 1 H. 8. 8. he ſhould not be named, who was an eſ⸗ and t 
cheator within three years before. D. F. 
The mayor, Cc. of a city, &c. may be an eſcheator, by grant, or Ane 
preſcription. R. Ley, 5. | 25 ; now et 
By flat. 4 Ed. 4. the mayor of London pro tempore is conſtituted Or 
eſcheator within Southwark. Hard. 11. 
An office, taken by an eſcheator out of his precinct, will be void 
Semb. Hard. 12. | | 
| | | Ast 
SS C UA TH 
Vide Homage (E). 
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(A) A Church, how erected. And 
nature of an advowſon of a church, appendant, or in groſs of = | 
nd the grant of it, or of the next avoidance. Vide in Aduru- But l. 


fon, (ABC 1, 2.) The Vo 
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The appropriation, or union of churches. Vide in Advotſon, (D 1, 
EF 1, 2.) | 
9 the 0 law any one might build a church in his ſoil, 
without licence of the king, or any other. 3 Lift. 201. 


And this privilege was claimed by the barons of the realm. Seid. 


de Dic. 360. Dub. Cod. Fu. Eccl. 212. | 

| But it hall not be taken as a church, till it be conſecrated by 

the biſhop. 3 Inf. 203. - Seld. de Dec. 85. | 
And this was decreed by a council under Wilfrid archbiſhop of 

Canterbury, anno 816. Seld de Dec. 261. c. 9. .. 4. | 


And afterwards, by the Canon anno 1102, no church can be erected 


without endowment. D. of Pluralities, 80. Cod. Ju. Eccl. 212. 
So, by the canon law, none can build a church without licence of 
the biſhop. Co. Ju. Eccl. 212. 


(B) A Cathedral. 


Church is either major, as a cathedral ; or minor, as a pariſh- 
church, Sc. Lind. . | 
The cathedral is the ſee of the biſhop, /edes epiſcopi. 2 And. 168. 
And cannot be conveyed to another, without the biſhop. Dr. 
2 And. 168. | 


The king by his patent may create a church et ambitum eccleſiz, a 


cathedral. Jon. 106. | 


(C) A Pariſh- Church. | 
BOUT the year 700 the Saxons, in large diſtricts, founded 


churches for themſelves and their tenants ; which were the ori- 


ginal of pariſh-churches. Seld. de Dec. 259. c. 9. /. 4. 


Within thoſe diſtricts other churches were afterwards erected, | 


which in proceſs of time have obtained tithes, burial, and baptiſm, 
and thereby become - pariſh-churches. Seid. de Dec. 262. c. 9. , 4. 
D. of Plu. 92. © | 

And therefore, every church, having burial, baptiſm, and tithes, is 
now eſtcemed a pariſh-church. Seld. de Dec. 265. c. 9. J. 4. 

Or burial, & ſacramentalia. 2 Inſt. 363. 


A Vicarage. 
As to a vicarage, vide Eecliſiaſtical Perſons, (C 10, c.) 


(D) A Chapel. 


A Church built within the precinct of a pariſh-church, to which 
4x burial and ſacraments belong, is a chapel of caſe. 2 Rol. 340. 
1 —_ „ 
And it belongs to the pariſh- church, and the parſon of it. 2 Rol. 
341. J. 2. 

And therefore, a pariſh-church cannot be a chapel. 2 Rob 340. J. 55. 

The parſon of a pariſh- church ought to find a chaplain for a chapel 
of eaſe within his precinct, 

But he may ofliciate there himſelf. 


Vol. III. Rr | [If 
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[If a chapel has parochial rights, as clerk, wardens, Sc.; rights of 
divine ſervice, as baptiſm, ſepulture, &c. ; and the inhabitants have 
Tight to them there, and not elſewhere, and the curate has fall 
tithes and ſurplice-fees, and an augmentation; it is a perpetual 
curacy, and the curate is not amovable at pleaſure. Attorney-General 
v. Brereton, T. 1752, 2 Veſey, 425. 

Nomination to a perpetual curacy may be by parol, as 
ſentation to a Os" 1d. F 7 22 5 I 52 * 


(E) The Church-yard. 


THE cemetery circa ecclgſiam majorem 40 paſſics, circa minorem 30 
continere debet. Lind. 253. verb. Clauſ. Cemeterii, 267. verb. 

Cemeteriis. 

As to the church-yard, the privileges, and burial there, Vid 

Cemetery. 


(F) Churchwardens, 


(F 1.) How choſen. 


BY the canon 1®, Fac. 89. all churchwardens ſhall be choſen by 

joint conſent of the miniſter and pariſhioners, if it may be; but 
if they cannot agree, the miniſter ſhall chooſe one, and the pariſhioners 
another. | | 

And, by common right, the election ought to be by the whole 
pariſh. Hard. 379. | 

[Of common right the parſon ſhall chooſe one, and the pariſhioners 
the other. Hubbard v. Penrice, H. 19 G. 2. Stra. 1246. ] | 

[A curate ſtands in the place of the parſon for the purpoſe © 
nominating one churchwarden, and a curate may make a preſentment, 
id.] | | _ 

By canon 99. the election ſhall be yearly in Faſter week. 

[If the parſon and pariſhioners neglect, yet the ordinary has no 
juriſdiction; the proper way is mandamus ? B. R. Stutter v. Pran, 
EZ. 3 G. Kr. $2] | 

If the biſhop or eccleſiaſtical court make an order that a ſeledt 
veſtry ſhall chuſe, this does not exclude the other pariſhioners, it they 
will be preſent at the veſtry. R. Lane, 21. | 

But, by cuſtom, they may be choſen by the pariſhioners, without 
the parſon. R. 2 Rol. 234. I. 15. 2 Cro. 532. 

If they are incorporated to be choſen by the pariſhioners, they 
ought to be choſen by all the pariſhioners aſſembled. K. Lane, 21. 

[The parſon or vicar cannot adjourn the veſtry, but the majonit) 
of the pariſhioners. Stoughton v. Reynolds, T. 9 & 10 C. 2. Fer. 
168. Str. 1045. B. R. H. 274.) 8 

So, by cuſtom, the election ſhall be by a ſelect veſtry, and not by 
the whole pariſh. R. Hard. 379. g 

[Where there is a cuſtom for chuſing churchwardens, and it car- 
not take place, they muſt reſort to the canon. Calten v. Barwict, 
H. 5 G. Str. 145.) 2 } 

So, for miſbehaviour, the pariſhioners may diſcharge them, al 
chuſe others. Lamb. ch. ſect. 3. 8 
By the canon 16, Fac. 89. they ſhall continue in office but one Jef, 
except cholen again in like manner. | Þut, 
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But, by can. 118. they ſhall be reputed to continue till new church- 
wardens ſworn. 3 | 
The churchwarden being choſen, cannot be refuſed by the arch- 
deacon, or ſpiritual court, on pretence of poyerty, or other inability. 


E. 1 Cal. 166. 5 Med. 326. 


The right of naming a churchwarden cannot be tried in court- 
chriſtian. 1 BI. Rep. 28.) | | 

[The biſhop's' court cannot try the legality of votes for a church- 
warden. Rex v. Harris, T. 3 G. 3. 3 B. M. 1420, 1 Bl. Rep. 430.] 

And if he be refuſed, a mandamus lies for ſwearing him. Vide 
Mandamus. | => | | 

Churchwardens may be required by the ſpiritual court to take an 

th. | | | | 
"But no oath ſhall be required of them, except in general to execute 
their office. Hard. 364. Vide Prohibition. 

Nor, can a fee be demanded for ſwearing them, or taking their 
preſentments. R. 1 Sal. 330. 3 

And attorney of B. R., &c. may have a writ of privilege to excuſe 
him; and if it be not obeyed by the ſpiritual court, a prohibition. 
2 Rol. 368. | 

So, 2 any who has privilege be choſen, a writ goes to the eccle- 
ſaſtical court that he be not ſworn. R. Pal. 392. 

Churchwardens are lay-perſons, tho* eccleſiaſtical officers. Per 


Y Hale, Hard. 379. (Vide 2 Rol. 11. 1 Sal. 166. 5 Mad. 326.) 


| (F 2.) Their Duty. „ 
By the canon 1, Fac. 89. they ſhall in a month after the end of the 


year give account of all monies received and diſburſed, and deliver 


up to pariſhioners what is in their hands. Vide poſt. (F 3.) 


By canon.go. they ſhall ſee that all pariſhioners reſort to divine 
ſervice, and continue the whole time; and preſent thoſe remiſs, c. 

By the ,. 2 K 3 Ph. & M. 8. and 5 El. 13. they are to receive 
and beſtow on the highways in the pariſh the forfeitures collected by 


the bailiff or head conſtable, for defaults of repairing highways. 


By the ,. 1 EJ. 2. they are to levy 12d. forfeited for not reſorting 
to the pariſi- church, Qc. to the uſe of the poor, by diſtreſs upon the 
goods or lands of the party. | | 

By the ff. 43 El. 2. they (and the overſcers) are to ſet the poor to 
work, and to raiſe by taxation of every inhabitant, parſon, vicar, oc- 
cupier of lands, houſes, tithes, coal mines, or ſaleable underwood, a 
ſtock of materials, and alſo money for the relief of the impotent 
poor, and to put out poor children apprentices; and may levy ſuch 
rates by warrant from two juitices upon the party's goods, and in four 
days after the end of the year ſhall account, and deliver over the 
money, Wc. in their hands to their ſucceſſors. | 

There cannot be a rate to reimburſe churchwardens. Dawſon v. 
Wilkinſon, T. 10 & 11 G. 2. B. R. H. 381. And. 11. 2 Ld. Raym. 


1009. ] 


[But where an overſeer is in advance for the pariſh, he may get 2 
rate for the relief of the poor, and reimburſe himſelf out of the money 
thereby raiſed. Tawney's caſe. H. 2 Ann. 2 Ld. Raym. 1099 } 

[And the juſtices arc compellable to ſign and allow ſuch rate. Bid. 

Rr2 | 8 (A rate 
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A rate cannot be made to repay money borrowed to repair and je. 
build a workhouſe. Rex v. Wavell, E. 1 9 Geo. 3. Dougl. 11 5. 

[A private act enabled the overſeers, Sc. to make a rate for the re- 
lief of the poor, and to include in it ſuch juſt and reaſonable ſums ag 
they ſhall be put to in the execution of their offices; they made 2 
rate, the title of which expreſſed it to be for both thoſe purpoſes; 
and B. R. would not quaſh it, tho? the ſeſſions on an appeal ſtated in 
a caſe that it was partly made to pay a debt incurred by the late over. 
ſeers, the rate itſclf appearing on the face of it to be legal. Rex y, 
| Glouceſter, T. 33 Geo. 3. 5 T. R. 346.] FR 

[If a pariſh conſiſts of ſeveral vills, and there is a cuſtom to ley 
the rates in certain proportions, they muſt purſue it, whether reaſon. 
able or not. Burton v. Wileday, M. 11 G. 2. Andr. 32.] : 

By the ff. 1 (or 2) Fac. g. they are to levy the penalties upon ale. 
houſe: keepers, &c, for ſuffering tippling in their houſes, tc. by diſtreſs 
on the offender's goods. | | 

By the /. 3 Zac. 4. they are yearly to preſent the monthly abſence 
from church of popiſh recuſants, and the names and age of their 
children, and the names of their ſervants at the general or quarter 
ſeſhons, under the penalty of 205. for every default. ; 

They may take off the hat of any who wears it in church at the 
time of divine ſervice, without a proſecution in the ſpiritual court, 
R. 1 Sand. 13. 1 Lev. 196. 1 Sid. 301. | 

Churchwardens for neglect of their duty may be ſued in the 
ſpiritual court. | | 

As, if they take the bells out of the church. 1 Sid. 281, 2. 

Or, an action lies againſt them by their ſucceſſors. 1 Sd. 282. 

S0, an indictment lies, if they take money, Qc. corruptè, colore ici, 
and do not account for it. R. 1 Sid. 307. 

So, they may be removed for miſbehaviour, and others choſen be- 
fore the year expires, Lamb. Off. Ch. ſect. 3. 

But, to a ſuit in the ſpiritual court to compel them to account, 
after account allowed by the miniſter and pariſhioners, a prohibition 
lies. K. 2 Rol. 71. | 

[The ſpiritual court has no juriſdiction to ſettle a churchwarden's 
accounts. Adams v. Ruſh, T. 13 G. 2. Str. 1133.] 

It may compel them to deliver in their accounts, but cannot decide 
on the propriety of the charges; and if it take any ſteps, after the 
accounts are delivered in, it is an exceſs of juriſdiction, for which 2 
prohibition will be granted, even after ſentence. 3 T. R. 3. 

And no ſuit ſhall be againſt them by their ſucceiſors for a thing 
done ratione officii. R. Godb. 279. | , 

(F 3.) Their Power. | 

Churchwardens may maintain treſpaſs, or other action poilcfory, 

againſt any who wrongfully take the bells, books, or other goods ot 
the church; for tho' the property is in the pariſhioners, the cuſtody 
and poſſeſſion belong to them. K. 11 H. 4. 12. a. R. 1 Xl. 57. 
Vide ante, (F 2.) 

Tho? another pariſhioner, or the vicar himſelf, takes them. 4 
11 H. 4. 12. a. | | 

Tho' the goods were bought by the pariſhioners themſcires; for 


when 
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when they are given into the cuſtody of the churchwardens, an action 
lies by them. 11 4 | 
And the declaration may be ad damnum ipſorum, or, of the pa- 
riſhioners. R. Cro. El. 179. 8 Ed. 4.6, b. Dal. 105. Vide infra, © 
So, they may have an appeal of robbery for ſuch goods ſtolen. 
12 H. 7. 27. 6. | | | 
So, . to have the action; for a ſuit for them by the par- 
ſon in the ſpiritual court ſhall be prohibited. R. 1 Rol. 5 7. 
The declaration may be, that they were poſſeſſed de bonis eccleſſæ, or, 


parochianorum. Dub. 1 Vent. 89. 
And the ſucceeding churchwardens ſhall maintain treſpaſs, Oc. far 


oods taken in the time of their predeceſſors. 12 H. 7. 28. a. R. 
Cro. El. 145. 179. Dub. Dal. 105. R. 1 Leo. 177. 


ut the treſpaſs ought to be alleged in the declaration only ad dam- | 


num parochianorum. K. Cro. El. 199. [Vide Whitmore v. Bridges, H. 
g Gee. I. in Canc. MSS. 4 Vin. Abr. 525.) Vide ſupra. 

And if one releaſes, it docs not bar his companion. R. 2 Cro. 234. 
Til. 173. y £ 

So, if goods are given to a pariſh or church, the churchwardeng 
may take them; for they are a corporation for ſuch purpoſe. 12 H. 7. 
29. 4. 1 | | 
And the ſucceſſors may have account for them againſt their prede- 


ceſſors. 8 Ed. 4. 6. b. 1 Vent. 89. | 
So, if goods are put into the church to be there uſed ; for that is a 


viſt, Lamb. Ch. ſe. 2. 
So, churchwardens may have an aCtion againſt any one who de- 


faces a monument, Cc. Godb. 279. 

But churchwardens cannot purchaſe or take lands given to the uſe 
of the pariſh; for they are not a corporation for lands. R. 12 H. 7. 
29.4. 1 Rol. 393. JI. 10, | 

Neither can they make a leaſe of lands given to feoſſees for the 
uſe of the pariſhioners. R. 12 H. 7. 29. a. 13 H. 7. 10. a. 

Nor, maintain treſpaſs or other action for entry, or taking the pro- 
fits of ſuch land. 12 H. 7. 29. a. Ps 

Or, for breaking the windows, walls, &c. of the church, or cutting 
down trees in the church-yard. | | 

Yet by the cuſtom of London, churchwardens are a corporation to 
purchaſe and demiſe lands. 2 Cro. 532. Jon. 439. 

So, churchwardens cannot ſue for a legacy, or a thing never in their 
poſſeſſion, by action at common law. | os 
Churchwardens cannot commence a ſuit after their year is ex- 
pired. Dent v. Prudence, MH. 3 G. 2. Str. 852.] . 
Churchwardens de facto may maintain an action againſt a former 
churchwarden for money received by him for the uſe of the pariſh, 
tw the validity of the plaintiff's election to the office be doubtful, 
and tho" they be not the immediate ſucceſſors of the defendant. 
Turner v. Baynes, C. P. M. 36 Geo. 3. 2 H. Bl. 559. | | 

So, one only cannot diſpoſe of the goods, without his companion. 


2 Cri. 234. 


Nor, both together; for the law does not give them power to do 
zuy thing to the diſadvantage of the church. 13 H. 7. 19. a. Tel. 
173. K. 1 Rel, 393. J. 20. 1 Rel. 426. | 

: Rr 3 Yet 
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Yet a diſpoſition by them, with the conſent of the pari | 
good. 1 Rol. 393. J. 26. i © pariſh, ſhall be 
Or, the ſending a bell, with conſent, to be caſt, ſhall be a diſchar : 
upon account, tho* no bar to an action. R. 1 Vent. 8. > 


(G 1. To whom the Freehold of the Church belongs, 


HE ſoil and freehold of the church and church-yard belong + 
the parſon. 2 Cre. 367. Vide Eccleſiaſtical Perſons, (C 9. 1 p . 
And therefore, the parſon alone may give a licence for buryin in 
the church. R. 2 Cro. 367. Noy, 104. Vide Cemetery (B). e 
805 he may make a leaſe of the church and church- yard. 2 Ry; 
„ 8 | 
And ſhall have the trees growing in the church- yard for the repair 
of the church. | | | 


(G 2.) To whom the Repairs and Ornaments, 


By the cuſtom of England, the repair of the chancel belongs to the 
| Parſon. 2 Inſt. 489. 1 Sal. 165. | 

Or, if there be a perpetual vicar, to the vicar. 2 Rol. 337, J. 15. 

But, by cuſtom, the repair of the chancel as well as of the church, 
- London, belongs to the pariſhioners. Per Holt, 1 Sal. 16;, 

ind. 53. | 

8 of a private chapel belongs to the owner; tho! it be an- 
nexed to the church. 2 Inft. 489. | 

So, by the cuſtom of England, the repairs in nave ecclefie belong 
to the pariſhioners of the ſame pariſh. 2 Ia. 489, 653. Lind. de 
J. Archid. 53. EP 
So, the repair of a public chapel annexed to a church. 2 If. 489. 

So, the pariſhioners are to find ornaments to the church, as well 
as other repairs ; as, bells, ſeats, &c. 2 Int. 489. 

The inhabitants of a chapelry, who antiently repaired the church, 
| ſhall not be exempted by diſuſage. R. 1 Sal. 164. | 

If men uſually repait a chapel of eaſe, and have divine ſervice there, 
but have burial in the mother-church ; they are not by that exculcd 
from the repair of the mother-church. R. 2 Rol. 289. J. 50. He. 
66. Semb. 3 Med. 264. 7 
If a man relides in one pariſh, and occupies land in another pariſh, 
he ſhall be charged to the repair of the church where the land lies; 
for he is a pariſhioner there, and may reſort to the pariſh meetings. 
R. 5 Co. 67. Cro. El. 659. R. 2 Rol. 289. l. 20. 

So, to bells; for they are as neceſſary as the repair of the ſteeple. 
R. 1 Sal. 164. „„ 

If the major part of the pariſh at a veſtry agrees to make repairs, 
the others are bound. ; | 

Tho' it be to find ornaments ; as, new bells, &c. R. 2 Rel. 291. 
J. 20. 1,Sal. 164. 

But a rate made only by the churchwardens is not ſufficient. R. 
x Sal. 165. Dub. 1 Vent. 367. if the pariſh refuſe, | 

[Churchwardens, with conſentof ordinary, may ornament a church 
(as by erecting an organ) with conſent of the pariſh. Butterworth 


v. Walker, P. 5 G. 3. 3 8. M. 1689. [But 
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[But the pariſh are not bound to repair ſuch, when ſet up. Butter- 

worth v. Walker, P. 5 G. 3. 3 B. M. 1689.] 8 | 
[A /ele# meeting or veltry does not bind the pariſh, without im- 

memorial uſage. 1bid.] | | 

But for ornaments a pariſhioner is liable only in reſpect of his per- 


ſonal eſtate. R. 2 Rol. 291. J. 5. | 
So, for ornaments de nove which were not antiently there, an in- 


habitant of another pariſh is not chargeable, tho? he occupies land 


there. R. 2 Rol. 291. J. 10. Per two F. Bul. 20. cont. by the canon 
law. Deggs, part 1. ch. 12. R. 3 Med. 211. | 

Nor, for any ornaments. R. 1 Rol. 291. J. 10. 

Yet for bells he ſhall be charged; for they are as neceſſary as the 
ſteeple itſelf. R. Sal. 164. | | | 

So, a man ſhall not be charged to the repair of the church, in re- 
ſpect of land, which he has in another pariſh, R. 5 Co. 67. R. 
2 Rel. 289. J. 30. | | 

Nor, in reſpect of rent of land in leaſe to another in the ſame 
pariſh z for there is another inhabitant chargeable for it. R. 5 Co. 
67. b. KR. 2 Rol. 289. J. 25. 4 Mod. 148. | | | | 

So, he ſhall not be charged for a ſtand in a market in the ſame pa- 


| riſh, when he inhabits in another pariſh, R. 2 Rol. 289. J. 35. 


[A man ſhall not be charged to the repairs of a church, in reſpect 
of a light-houſe, Reboaw v. Bickerton, in 8g. T. 1721, Bunb. 81.] 

So, the inhabitants of an hamlet, who have a chapel of eaſe, may 
preſcribe to be diſcharged from the repair of the mother-church. X. 
2 Rol. 290. J. 22. Fob. 67. Acc. 2 Lev. 102. | | 

As, if they repair the chapel and the wall of the church-yard at 
the mother-church. R. 2 Rol. 290. J. 30. | | 

Or, contribute 3s. 4d. yearly to the repair of the mother-· church. 
R. 2 Rol. 290. J. 45. | | | | 

90, if they have repaired the chapel, and have uſed to marry and 
bury there, and never repaired the mother-church. Sem3. cont. 2 Rol. 


200. J. 10. R. acc. 1 Sal. 165.; for then it ſhall be deemed cobval 


with the church. 

So, if they repair the chapel, and have divine ſervice, ſacraments, 
a chapel- warden, and ſeats there, and nothing in the mother- church, 
but burial in the church-yard. Semb. 2 Lev. 186. 


(G 3.) The Seats. 


The diſpoſal of all ſeats in naue ecelęſia belongs to the ordinary. 
Adm. 8 H. 75. 12. Per Co. Godb. 200. 2 Bul. 150. 
And, generally, the ordinary may place or remove perſons there at 
his pleaſure. a | : | 
A preſcription by the pariſhioners to diſpoſe without the interpo- 


ſtion of the ordinary, will be void. 1 Sa/. 167. K. 2 Lev. 241. 


8b, if a chapel to a monaſtery, after the diſſolution has always been 
uſcd there as a pariſh-church, the ordinary may have the diſpoſition 
of the ſeats there, tho' he had it not originally. | 
So, if an aiſle of a church be always repaired at the common 
22 of the pariſh, the ordinary may diſpoſe of the ſeats there. 
2 Gre. 366. | 1 
But a man ma 'P tbe for the ſole enjoyment of a ſeat in an 
aiſle, or choir of a church. X. 3 1n/t. 202. 2 Rol. 288. J. 10. -K. 
if he haz uſed to repair it. 2 Crs. 366. R. Me. 878. ; 
Rr4 90g 


Aae 
So, for a ſeat in a chancel. Noy, 133. 


So, for a ſeat in nave eccigſic. Hob. 69. X. _ My. $78. 4 
1 Sid. 89. Godb. 200. | 78. cc, 


So, for the firſt, ſecond, or other place in the ſeat. Noy, 133. 78. 


1 Sid. 89. „ 
So, for a ſeat in an aiſle of a church of another pariſh, R. 1 Ci 
61. ; 5 - * 30 
5 So, a cuſtom, that the churchwardens repair aud make new ſeats ; 
when there is occaſion, and, with the conſent of twelve pariſhioners, el 
place or diſplace the inhabitants there according to their quality, I 
their diſcretion, ſhall be good againſt the ordinary, R. 2 Rol. 24. 
And if a man be diſturbed by the parſon, ordinary, or church. 
wardens by ſuit in the ſpiritual court, he may have a prohibition. 
2 Cro. 366. R. Godb. 200. | | | 
So, it he be diſturbed by them or any other, he may have an action 
upon the caſe. 2 Cro. 6og. R. 1 Sid. 88. 203. 1 Lev. 71. R. to 
2 Jon. 3. R. 2 Lev. 193. R. 3 Lev. 73. Vide Action upon the Caſe | 
for a Diſturbance, (A 3.) IE u 
but poſeſion alone of a pew in a church, tho? for above ſixty pears, 
is not a ſuſſcient title to maintain an action on the caſe, even againſt 70 
a wrong-doer for diſturbance in the enjoyment of it; but the plain. hi 
tiff muſt prove a preſcriptive right or a faculty; and ſhould claim it 
in his declaration, as appurtenant to a meſſuage in the pariſh. 1 Term 
Kep. 428.) | 
[But poſſeſſhon for a length of time, as for thirty-ſix years, where m 
the pew is claimed as appurtenant to a meſſuage, is a good preſumptive 
evidence of a faculty. Bid. 431.] - _ J. 
[Treſpaſs will not lie for entring into a pew, becauſe the plaintiff 
has not the excluſive poſſeſſion, the poſſeſſion of the church being 
in the parſon. Id. 430.] _ | tet 
Yet, to entitle himſelf to a prohibition, he ought to ſuggeſt ſome c 
ground for ſuch a preſcription; as, repair. R. Hob. 69. K. 2 Crs, hi 
365. Ney, 104. R. 1 Sid. 89. | | | 
Or, for a ſeat in the chancel, that he has the rectory impropriate z pr 
for the rector ought to repair the chancel. Noy, 133. to 
So, in an action on the caſe, tho' he need not allege an uſage to B. 
repair in the declaration, yet he ought to give it in evidence at the 
trial. R. 1 Sid. 88. 203. Lev. 71. Buxton and Bateman. R. that of 
he need not allege it in the declaration. 2 Jon. 3. R. 3 Lev. 73. R 
[In an action againſt a ſtranger for diſturbing plaintiff in his pew, 
he need not lay, nor prove if laid, that he has repaired ; for poſſeſſion ch 
is ſufficient : but if the diſpute is with the ordinary, title or conſi- at 
deration muſt be laid and proved. Kenrick v. Taylor, P. 25 G. % m! 
1 Wil. 326.] | 
Vet a preſcription ſor a ſeat as to his manor, where he has no houſe ad 
in the pariſh, is not good, tho' an uſage to repair be ſuggeſted. Semb, 
2 Mad. 283. (Vide Hob. 6g.) | ha 
As to burial in the church, or church-yard, vide Cemetery (B). 
So, as to tombs, monuments, Sc. Vid. (C), | nt 
ap 
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(H) Preſentation to a Church. 


| H 1.) What are Preſentative. 


FEFORE the time of king %u, the king and other founders of 
abbies and priories uſed to prefent the abbots and priors. 2 Rol. 
2. J. 20. | | 
” But by king John, abbots and priors, as well as biſhops, were made 
eletive. 2 Rol. 342. J. 23. Co. L. 134. a. | Ts 
So, there may be a preſentation to a deanry. . 2 Rel. 342. . 32. 
To an hoſpital. 2 Rel, 342. J. 33. : 


To a pariſh-church. 
To a chapel. 2 Rol. 342. J. 34. 
To an archdeaconry. 1 And. 241. - | 


To a prebend ; for if they are in a layman, he ought to preſem 


to them. 
But there is no need of a preſentation to a donative. Vide Dana 


So, if a biſhop be ſeiſed of an advowſon, and the church becomes 
void; the biſhop ſhall not prefent to another, but ſhall make collation 


| himſelf. 11 H. 4. 9. 


(H 2.) By whom it ſhall be. 


(H 2) Who ſhall be patron.) A preſentation, regularly, ought to be 
made by the very patron. | 

As, if a man be ſeiſed of an advowſon in fee, in tail, or for life, 
Jide Ad vozuſon (A). 

Or, has a grant of the next avoidance. Vide Advowſon, (C 2. 

[If mortgagee in fee preſents to a living, a court of equity will in- 
terrupt that preſentation, and compel the ordinary to inſtitute the 
clerk of the mortgagor, at any time before forecloſure. Gally v. Selby, 
N. 7 G. in Canc. Str. 403.] FI 

The court will order the mortgagee of a perpetual advowſon to 
preſent the nominee of the mortgagor, if he will bring the money in- 


to court, or give ſecurity to redeem. Robinſon v. Jago, P. 1723, 
| 8! uy [0g 3 


Bunb. 130.] | 
[The mortgagee of a naked advowſon muſt accept of the nominee 


of the mortgagor, and preſent him on an avoidance. Mackenzze v. 


Ribinſin, T. 1747, 3 Athyns, 559. 
If a man, ſeiſed of an advowſon in fee, be alſo parſon of the ſame 
church, and dies; his heir ſhall preſent, tho' the church became void 


at the time of the deſcent; for where two titles concur in the ſame 


Inſtant, the elder ſhall be preferred. R. 3 Lev. 47. 


Put, if the patron dies after the avoidance happens, his executor or 
adminiſtrator ſhall preſent, and not the heir. | 
So, if a feme-covert dies after the avoidance of a church, which ſhe 
has, her huſband ſhall preſent. Co. L. 120. a. ; 
If a villein purchaſes an advowſon, his lord, after avoidance, may 
preſent, without a prior entry. Co. L. 120. a. | 
By common right, the parſon, and not the patron of the parſon- 
je, __ be the patron of vicarage. 2 Rol. 336. J. 7. 30. 1 Kol. 
„„ 8 
So, if a church be appropriated, the parſou appropriate on be 
7 £ | OT. patron 
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atron of the vicarage; for he is founder, the vicarage being den. 
| = of the parſonage. 2 Rol. 336. J. 12. 25, Gy fer E. Chen 
1 Ver. 42. But there was a leſſee of a parſon impropriate. : 

Yet a layman may be a patron of a vicarage. 2 Rel. 336. J. 20. 

And the ſame perſon may be patron of the parſonage, and alſo of 
the vicarage. 2 Rol. 336. J. 22. 

So, by preſcription, a vicarage may be appendant to a manor; for 
perhaps by grant of the parſon or compoſition, it was annexed to the 
manor before time of memory. R 2 Rol. 336. J. 30. 1 Rol. 231. I. b. 

Or, pariſhioners may preſcribe to chuſe a vicar. 2 Ro. 304. 

If a vicarage becomes void in the time of the vacation of the parſon. 
age, the patron of the parſonage ſhall preſent. 2 Rol. 246. . 5. 
1 by common right, the biſhop is patron of all his prebends. 305. 
3 of a provendry, deanry, &c. within his biſhopric. 2 Ra. 

46. J. 3. | | 
8 Had ihe archbiſhop of the deanry of his archbiſhopric. 2 Na. 

45. F. | | | 
: Bat the right of election to the office of a canon reſidentiary in 
Cbicheſter church, is in the dean and chapter; and the biſhop cannot, 
under pretence of his viſitatorial authority, preſent to the office by 
lapſe. 1 T. R. 652.] 5 

If truſtees have a right to elect and preſent, all muſt join, or it is 
not good in law. Attorney-General v. Scott, H. 1749, 1 Veſey, 413. 
Il the truſtees being equally divided between A. and B., there is no 
election; and on the death of one who voted for A., thoſe who voted 
for B. being a majority, inciuding proxies, meet without notice, and 
fign a preſentation to B.; a court of equity will not order the other 
truſtees to ſign it. [6id.] | | 

(If truſtees have been appointed by a decree to elect and preſent a 
miniſter, the right of election ſhall not again devolve to the pariſh at 
large; popular election being the worſt way of nominating, and what 
all courts ſhould, if poſſible; avoid. Hid.] 

[On application to this court, it will direct a meeting to fill up 
truſtees; the firſt named truſtee to give notice 14 days after avoidance 
to all the truſtees to meet and elect: if all the truitees were dead, the 
court would direct new ones. Jbid.] 

Tho' ſuch miniſter elected was, by an ancient decree, to be p- 
proved of by aſſiſtant preachers; yet if that has been long diſuſed, the 
court will not require it. Bid. a 


(H 3.) Preſentation in turn. ] Parceners ſeiſed of an advowſon may 
join in preſentation. Co. L. 166. 5. 186.6. 1 

And if they cannot agree to make preſentation jointly, they ought 
to preſent ſeverally in turn. 2 Rol. 346. J. 20. 
lf two parceners cannot agree in one perſon, the court of Chancery 
will direct them to draw lots who ſhall have the firſt preſentation. 
Seymour v. Bennet, M. 1742, 2 Atkyns, 482.] ; 

[Prerogative preſentations are not turnt to deprive a patron of his 
turn. Grocers Company v. Archbp. of Canterbury, T. II G. 3. 3 Wil. 
214+] 3 6 

The eldeſt parcener ſhall have the firſt turn. Co. L. 166. b. 186, 6. 
2 Mae 246. 5 20. -:' © , 5 
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And this privilege goes to her heir. Co. L. 166. ö. 186. 3. 

Or, her aſſignee. Co. L. 166. J. 186. 6. | 

And if ſhe takes huſband, and dies after iſſue born, whereby her 
huſband is tenant by the curteſy, it goes to the huſband. Co. L. 166. 6. 
16. l. Cro. El. 19. | . | 

If two ſiſters parceners preſent jointly, then marry, and ſettle their 
eſtates, and die; the huſband of the eldeſt, tenant by the curteſy, 
ſhall preſent firſt, as aſſignee ; for the grantees of parceners have the 
fame privileges as the parceners themſelves. Buller v. Biſhop of Exeter, 
M. 1749, 1 Pefey, 340-] 55 | | 

So, if two parceners aſſign their parts of an advowſon ſeverally, they 
may preſent by turn; for they are not mere tenants in common. X. 
Cro. El. 19. | 

But =. may make a compoſition to preſent out of turn. 

A. has two turns, B. one; A. is to preſent to the firſt turn, but 
it is not ſaid who 1s to preſent to the ſecond or third. A. preſents to 
firſt and to ſecond : it ſhall be preſumed it was by agreement; and B. 
ſhall preſent to the third. Greocers' Company v. Archop. of Canterbury, 
T. 11 G. 3. 3 Wil. 214.] ; 

And, if upon partition the whole advowſon be alloted to the 
youngeſt, ſhe alone ſhall preſent, | 
Tho' the partition was in Chancery, and one within age; for it is 
good till it be defeated. 2 Rol. 346. J. 45. 

And if the partition be avoided, they may afterwards preſent in 
turn, or by compoſition. 2 Rol. 347. J. 5. = 

Yet, a compoſition to preſent out of turn, does not bind without 
deed. 2 Rol. 346. H. | | 

If there be parceners, one of full age, and the other within age 
and in ward of the king; the king ſhall have the preſentation, or firlt 
turn. 2 Rol. 343. J. 41. Sho. 208. 

If the eldeſt parcener joins with one of the other parceners in a 
preſentation, the biſhop may refuſe all, when the other parcener, 
who did not join with the eldeſt, alſo preſents, and need not take the 
29 25 of the eldeſt ; becauſe ſhe did not preſent ſeverally. Co. I. 
186. b. | | 

So, joint-tenants and tenants in common may join in preſentation. 
Co. L. 186. b. | 

And, if they preſent ſeverally, the ordinary may refuſe to admit 
their clerk. Co. L. 186. b. 

So, if one only preſents, without the others. Co. L. 186. B. 

So, joint. grantees of the next avoidance ought to join in preſent- 
ation, "on | 

And if one alone preſents, the ordinary may refuſe. 2 Rol. 348. 
. 45. | 

Yet where there are three' grantees, and two of them preſent the 
other who is a clerk, the ordinary cannot refuſe him; for he cannot 
Join in a preſentation of himſelf. 2 Rol. 348. J. 40. 


(H 4.) Ven the turn is ſerved.) If upon a preſentation the church 


be — the turn ſhall be ſerved, tho' the preſentation be afterwards 
avoided, | | 


As, if an incumbent be deprived, quia mere laicus; for the church 
V. full till the declaratory ſentence, 2 R... 347. J. 35. 5 Co _ 


r, 


Vide poſt, (M.. 
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Or, deprived for hereſy, or other crime. 2 Ral. 34. J. 30 

But if a preſentation be wholly void, it ſhall not ſerve ſor a tu 
as, if A. be preſented, inſtituted and inducted, and afterwards 405 
not read the 39 articles; for which the /. 13 El. 12. makes the = 
ſentation, &c. void. 2 Kol. 347. J. 50. 5 Co. 102. 5. 8 

So, if after deprivation 4. be preſented, Qc. and then the depri 
vation is reverſed, and the ſirſt incumbent reſtored; the preſentation 
of A. ſhall not ſerve the turn. K. 2 Kol. 347. l. 40. 5 Co. 102. 

If the guardian of the youngeſt parcener within age marries the 
eldeſt, and afterwards preſents in the name of both; this ſhall nc: 
| ſerve the turn of the eldeſt. 2 Rol. 347. J. 20. | 

If a diſpenſation be granted, upon a ceſſion, tenere in commendam 
and confirmed by the king; this does not ſerve the turn of the kins. 
R. Sal. 541. | -— | . 

If A. and B. ought to preſent by turn, and A. uſurps upon the turn 
of B., he ſhall not loſe his own turn, Semb. F. g. 250. | 


(H 5.) Preſentation by the king as patron.) If the king be ſeiſed of 
an advowſon, in which the church exceeds the value of 20 marks, he 
himſelf ſhall preſent. 38 Ed. 3. 3. b. 5 
And if the chancellor preſents, upon a ſuppoſition that it was under 
ſuch value, and before induction the king preſents, his preſentee ſhall 
be admitted; or, being refuſed, ſhall have a quare impedit. 38 Ed. z. 

hs | 

But, after induction, ſuch preſentee of the chancellor ſhall not be 
removed. 2 Rel. 189. J. 5. Hab. 214. | 

Except, where the preſentation by the chancellor takes notice, that 


it was under that value, when it is not ſo; for then the king is de- 


ceived. 2 Rol. 189. J. 10. Hob. 214. 

But to a church of the crown, under the value of 20 marks, the 
chancellor ſhall preſent. 38 Ed. 3. 3. 6. 

Or, of 20 J. Hob. 214. 

So, if a church belongs to an infant in ward of the king. Mo. 874. 


Vide poſt. (H 6.) 


H 6.) By his prerogative.) If the king's tenant of a manor dies, 
his heir within age, who is in ward to the king, and during the ward- 
ſhip a church of the ward becomes void, the king ſhall preſent. Yu 
ante, (H 5.) 5 

Tho' the church becomes void before ſeizure of the ward. 


So, if it was void in the life of the tenant, and continued void at 


his death, the king ſhall preſent. „„ 
Tho' the tenant preſented in his lifetime, and there was inſtitution 
upon it, but he dicd before induction. | 


Tho? the tenant died after a lapſe to the biſhop, but before his col» 


lation. {On | 
Tho! the king does not preſent till the heir ſues livery. 
Or, the church does not become void till tender of livery by the 
heir, if the livery be not ſued. 3 | | 
So, if the king grants over the ward. | . 
So, if an archbiſhop or biſhop dies, and. during the time that the 
temporalties are in the hands of the king the church becomes void, the 
king ſhall preſent, 2 Rel. 344. l. 21. 0 
9 


ſe! 


wr, 


ln 62t 
Or, if the church becomes void after the death of the biſhop, before 


. "RN Kol. 344 J. 26. | | 
_ in the life of the biſhop, Sc. who does not collate in his liſe- 


tine. 2 Rol. 343. J. 30. 


Tho' the king does not preſent, till the ſueceſſor ſues livery. 2 Ral. 


J. 32. 


Tho by compoſition the preſentation belongs to another, and not 


to the biſhop ; for the compoſition does not bind the king. 2 Kal. 
343- 1.35 


Or, it the biſhop collates A. in his lifetime, but dies before A. is 


inducted. R. 11 H. 4. 9. a. | ; 5 
But if a biſhop preſents, and his clerk is inducted in the morning; 
tho' he dies in the afternoon, the king ſhall not preſent. | 
8o, if the ſucceſſor be elected before the avoidance; tho? he be not 


conſecrated, the king ſhall not have the 1 2 Rol. 343. l. 15. 


So, if the king be patron of a church, united by the /. 2 2 Car. 2. 
11, to a church of which a ſubject is patron, and which is of greater 


' value, (and therefore by the words of the ſtatute ſhall have the firſt 


turn,) the king ſhall not have the firſt turn by his prerogative. Sho, 


208. 


roid ; tho? a ſubject be patron, the king ſhall preſent. Bro. Preſent- 
ment, 14. Cont. Dy. 228. b. Dub. Ow. 144. Cro. El. 527. R. acc. 
Ie. 391. Per two F. Hutton cont. 1 Cro. 691. 2 Rol. 342. 1. 25. 
R. M. 6 W. & M. Ca. Parl. 185. Vau. 19, 20. 3 Lev. 377. Sha. 
457. 4 Med. 200. | 

So, if an archdeacon be created biſhop, the king ſhall preſent to 
the archdeaconry ; and not the patron. K. 3 Leo. 151. 4 Leo. 61. 


90, if he be created a biſhop in Ireland. Cro. El. 790. 1 Ver. 419. 


Dub. 4 Inſt. 356, 7. Vide pot. (N 1.) 

So, if one incumbent after another be created a biſhop, the king 
ſiall preſent Yoties guoties. - R. M. 6 W. & M. B. R. between The King 
and Doctor Lancaſter. 3 Lev. 378. Sho. 441. 462. 50. 4 Med. 200. 

do, if the incumbent be created a biſhop, and has a commendam 


retinere, which expires in the life of the biſhop ; the king ſhall preſent. 


K. Ca. Parl. 170. 185. 3 Lev. 378. Sho. 449. 463. 4 Mod. 200. 
So, if the incumbent be created a biſhop, the king ſhall preſent, tho 
the patronage be eſtabliſhed by act of parliament. R. Ca. Parl. 173. 
185. 3 Lev. 382. She. 413. Sal. 540. 4 Mad. 200, 
[lt is not neceſſary that the king's preſentation to a church vacant 


by promotion, ſhould be in the lifetime of the promotee. Nex v. 


Archbiſhop of Ardmagh, T. 3 G. 2. Str. 837. 


But the king ſhall not preſent where the incumbent of a donative is 


made a biſhop. Ca. Parl. 184. 
Nor, where a biſhop elect has a commendam retinere for his life. Ca. 
Parl. 184. 2 Rol. 344. J. 5. 


Nor, where an incumbent of an hoſpital is made a biſhop. 2 Rel. 


343. J. 15. | 

Or, a provender of a provendry. 2 Rol. 343. J. 10. 

So, if the king does not preſent upon the next avoidance, he ſhall 
got preſent afterwards. R. Crs. El. 790. | 


90, if a patron be outlawed, when an avoidance happens, the king | 


ſlull preſent, 1 Lev, 1 39. 201. Mo. 270. 7 
et 


So, if an incumbent be made a biſhop, by which a church becomes 4 


1 ES GIL IS E. 


Or, deprived for hereſy, or other crime. 2 Rel. 347. J. 30 

But if a preſentation be wholly void, it ſhall not ſerve for 2 tu 
as, if A. be preſented, inſtituted and inducted, and afterwargs toe: 
not read the 39 articles; for which the /. 13 El. 12. makes the _ 
ſentation, &c. void. 2 Rol. 347. J. 50. 5 Co. 102. 5. 2 


So, if after deprivation 4. be preſented, &c. and then the depri. 


vation is reverſed, and the ſirſt incumbent reſtored; the preſentation 
of 4. ſhall not ſerve the turn. R. 2 Rel. 347. J. 40. 5 Co. 102. 

If the guardian of the youngelt parcener within age marries the 
eldeſt, and afterwards preſents in the name of both; this ſhall not 
| ſerve the turn of the eldeſt. 2 Rol. 347. J. 20. | 

If a diſpenſation be granted, upon a ceſſion, tenere in comniendam 
and confirmed by the king; this does not ſerve the turn of the king. 
"EE s 

If A. and B. ought to preſent by turn, and A. uſurps upon the turn 
of B.; he ſhall not loſe his own turn, Semb. F. g. 250. 


(H 5.) Preſentation by the king as patron.) If the king be ſeiſed of 
an advowſon, in which the church exceeds the value of 20 marks, ke 
himſelf ſhall preſent. 38 Ed. 3. 3.6. | 

And if the chancellor preſents, upon a ſuppoſition that it was under 


ſach value, and before induction the king preſents, his preſentee ſhall 


be admitted; or, being refuſed, ſhall have a guare impedit. 38 Ed. J 
YA | 

. But, after induction, ſuch preſentee of the chancellor ſhall not be 

removed, 2 Rel. 189. J. 5. Hcb. 214. 

Except, where the preſentation by the chancellor takes notice, that 
it was under that value, when it is not ſo; for then the king is de- 
ceived. 2 Rol. 189. J. 10. Heb. 214. 

But to a church of the crown, under the value of 20 marks, the 
chancellor ſhall preſent. 38 Ed. 3. 3. 6. 

Or, of 20 J. Hob. 214. 

So, if a church belongs to an infant in ward of the king. Mo. 874. 


vide poſt. (H 6.) 


(H 6.) By his prerogative.) If the king's tenant of a manor dies, 


his heir within age, who is in ward to the king, and during the ward- 
ſhip a church of the ward becomes void, the king ſhall preſent. Yiu 
ante, (H 5.) | | 

Tho' the church becomes void before ſeizure of the ward. 

So, if it was void in the life of the tenant, and continued void at 
his death, the king ſhall preſent. | EO 

Tho' the tenant preſented in his lifetime, and there was inſtitution 
upon it, but he dicd before induction. 
Tho? the tenant died after a lapſe to the biſhop, but before his col - 
lation. | | 

Tho! the king does not preſent till the heir ſues livery. 

Or, the church does not become void till tender of livery by the 
heir, if the livery be not ſued. | . 

So, if the king grants over the ward. 

So, if an archbiſhop or biſhop dies, and during the time that the 
| temperalties are in the hands of the king the church becomes void, the 
king ſhall preſent, 2 Nel. 344. L 21. 0 

: 5 


fe: 


de 


he 


ſtall preſent, 1 Leo, 139. 201. Mo. 270. 
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Or, if the church becomes void after the death of the biſhop, before 
ſeirure. 2 Kol. 344. . 26. | 
Or, in the life of the biſhop, &c. who does not collate in his lifes 


me. 2 Kol. 343+ J. 30. 
"Tho the king does not preſent, till the ſucceſſor ſues livery. 2 Rl. 


apr. ; 
Tho! by compoſition the preſentation belongs to another, and not 


to the biſhop ; for the compoſition does not bind the king. 2 Kal. 


. 35. | HEY 
05 7 the biſhop collates A. in his lifetime, but dies before A. is 


inducted. R. 11 H. 4. . a. | 

But if a biſhop preſents, and his clerk is inducted in the morning; 
tho he dies in the afternoon, the king ſhall not preſent. 

8o, if the ſucceſſor be elected before the avoidance; tho? he be not 
conſecrated, the king ſhall not have the | perm 2 Rol. 343. l. 15. 
So, if the king be patron of a church, united by the /i. 2 2 Car. 2. 
11. to a church of which a ſubjeCt is patron, and which is of greater 
value, (and therefore by the words of the ſtatute ſhall have the firſt 
turn,) the king ſhall not have the firſt turn by his prerogative. $40, 
208. 2 | 
So, if an incumbent be made a biſhop, by which a church becomes 
roid ; tho? a ſubject be patron, the king ſhall preſent. Bro. Preſeni- 
ment, 14. Cont. Dy. 228. b. Dub. Ow. 144. Cro. El. 527. R. acc. 
Aſc. 391. Per two F. Hutton cont. 1 Cro. 691. 2 Rel. 342. J. 25. 
R. M. 6 W. & MH. Ca. Parl. 185. Vau. 19, 20. 3 Lev. 377. Sho. 
457- 4 Med. 200. | 

So, if an archdeacon be created biſhop, the king ſhall preſent to 
the archdeaconry ; and not the patron. R. 3 Leo. 151. 4 Leo. 61. 

80, if he be created a biſhop in Ireland. Cro. El. 790. 1 Ver. 419. 
Dub. 4 Inſt. 356, 7. Vide pot. (N 1.) : 

So, if one incumbent after another be created a biſhop, the king 
ſnall preſent ties quotiet. R. M. 6 W. M. B. R. between The King 
and Doctor Lancaſter. 3 Lev. 378. SHH. 441. 462. 501. 4 Mod. 200. 

do, if the incumbent be created a biſhop, and has a commendam 
retinere, which expires in the life of the biſhop ; the king ſhall preſent. 


K. Ca. Parl. 170. 185. 3 Lev. 378. Sho. 449. 463. 4 Mod. 200. 


So, if the incumbent be created a biſhop, the king ſhall preſent, tho 
the patronage be eſtabliſhed by act of parliament. R. Ca. Parl. 173. 
185. 3 Lev. 382. Sho. 413. Sal. 540. 4 Med. 200. . 

It is not neceſſary that the king's preſentation to a church vacant 
by promotion, ſhould be in the lifetime of the promotee. Rex v. 
Archbiſhop of Ardmagh, T. 3 G. 2. Str. 837. | 

But the king ſhall not preſent where the incumbent of a donative is 
made a biſhop. Ca. Parl. 184. 

Nor, where a biſhop elect has a commendam retinere for his life. Ca. 
Parl. 184. 2 Rol. 344. J. 5. 5 

_ where an incumbent of an hoſpital is made a biſhop. 2 Rel. 
343. . 15. 5 6 | | 

Or, a provender of a provendry. 2 Rol. 343. L. 10. | 

if the king does not preſent upon the next ayoidance, he ſhall 
got preſent afterwards. R. Crs. El. 790. | | 

So, if a patron be outlawed, when an avoidance happens, the king 


Yet 
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Yet upon reverſal of the owtlawry, the patron ſhall be reftoreq and 


upon recovery in a gquare impedit, he ſhall have a writ to the biſhop. 


R. Mo. 270. Cre. El. 44. 

So, if A. be outlawed, and a church appendant to a manor, which 
the king has in his poſſeſſion by the outlawry, afterwards becomes 
void, and the king preſents, &c.z the incumbent ſhall not be re. 


moved, tho' the outlawry be reverſed. R. Mo. 270. 


(H 7.) How a Preſentation by a Common Perſon ſhall be made. 


If a common perſon preſents, he ought to ſhew how the church he. 
came void, by death, ceſſion, reſignation, or deprivation. 

A preſentation may be by parol, as well as by writing. Co. L. 120, a, 
1 Brownl. 162. PD 

And, if it be by writing ſealed, it is not a deed ; but in nature of 
a letter of recommendation ofgthe clerk to the biſhop. Co. L. 120. 3. 

If a patron preſents one, who is inſtituted, but dies before induc- 
tion, yet the patron cannot preſent de novo. 9 Co. 132. a. 

But if a patron writes and ſeals a preſentation, and the clerk with- 
out his privity or conſent obtains it, and is inſtituted and inducted 


upon it, it ſhall be void. Tel. 7. 


(H 8.) How a Preſentation by the King ſhall be made. 


So, regularly, a preſentation by the king ought to ſhew by what 
title he preſents. | 

And if he miſtakes his title, the preſentation is void ; for the king 
was deceived ; as, if he preſents, ratione lapſus, where he was very 
patron. R. 6 Co. 29. b. Adm. Cre. Car. gg. 592. Vau. 14. 

Otherwiſe, it he preſents generally, without ſaying, by what title. 
1 Mod. 284. | "$4 | 

So, the king ſhall preſent upon an avoidance in the time of his pre- 
deceſſor, and not the executor or adminiſtrator of the deceaſed king. 

Tho' the ff. 25 Ed. 3. de Clero. 1. ſays, he or his heirs ſhall not pre- 
ſent to a benefice of the time of his progenitors, &c.; for this extends 
only to the progenitors of Ed. 3. as appears by the ſaving. 11 H. 4. 7. 
R. Cro. Car. 355. Fon. 338. | 

So, the king may preſent by parol. Co. L. 120. a. Mo. 874. 2 Cri. 
248. 

If the biſhop be preſent. 1 Brownl. 162. 

But the uſual way is to make a preſentation by inſtrument under 
the great ſeal. | 

Or, if it be under the privy ſeal, it is ſufficient. Per tuo J. 2 Cro. 
248. | 

So, if he preſented to a church in right of a ward, under the great 
ſeal, or ſeal of the court of ward, it is good; for it is not material 
which ſeal. X. Cro. Car. 99. 1 Brown!. 162. | 

Yet, by the /. 3 H. 7. (not printed,) all grants, c. of lands, ad- 
vowſons, Oc. parcel of the duchy of Lancaſter, are void, if they be 
not under the duchy ſeal. — And therefore, a preſentation, under 


another ſeal, to a church within the duchy, is void. R. cont. Mo. 874- 


2 Rel. 182. J. 15. 1 Brownl. 162. D. cont. 1 Leo. 227. Vide Patent, 
(C 4.) | 8 

So, a preſentation under the ſeal of the court of wards, where the 
king has not the church in right of a ward, is void. R. Cro. Car. * 


, 
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80, a preſentation under the Exchequer-ſeal, is void. 2 Cro. 248. 
If the king preſents a clerk, who dies before induction, he ſhall 
preſent de nowo ; for his preſentation ought to have complete effect. 


R. 9 Co. 132. as | a 
(H 9.) Within what Time a Preſentation ſhall be made. 


Every common perſon ought to preſent within ſix months after the 
avoidance, if the church becomes void by the death of the incumbent; 
otherwiſe, the preſentation lapſes to the biſhop. 3 Lev. 46. 2 Rol. 

63. J. 25. f 8 

: Tho che patron preſents, and his clerk is refuſed for inability. 
R. Dy. 327. ö. R. 4 Mod. 140. Ca. Parl. 103. Bend. pl. 136. 3 Leo. 
46. 2 Rol. 364. J. 20. Vide poſt. (H 11, &c.—N 1, 2.) 

So, if a church becomes void by ſtatute; as, by acceptance of a 
plurality; for the patron ought to take notice at his peril. R. Dy. 
237. 4. 2 Inſt. 632. R. Cro. Car. 357. Jon. 338. | 

By certificate of the biſhop for non-payment of tenths according to 
the /. 26 H. 8. 3. R. Dal. 59. | | 

80, if a church becomes void by ceſſion. Jon. 337. | | 

And the fix months ſhall be reckoned by the calendar, viz. 182 days. 
Dy. 327. b. in marg. Vide Ann. (B). 

But, if an avoidance be by reſignation, or deprivation, the ſix months 
do not commence till notice of the avoidance given by the ordinary to 
the patron. Dy. 327. b. Dal. 51. 59. R. Bend. pl. 234. Dy. 293. 
3 Leo. 46. Vide poſt. (N 11.) 5 | | 
: Tho' the patron was party to the ſuit, in which he was deprived. 

. 6 Co. 29. . N | 

Tho? Pr be given by other than the ordinary; for the ordinary 
himſelf ought to give expreſs notice, that he was deprived for ſuch a 
cauſe, and that thereby the church became void, and it belongs to him 
to preſent. R. 6 Co. 29. ö. | | Sa 

Tho? the biſhop dies, the lapſe does not incur to his ſucceſſor before 
notice. 2 Rol. 365. J. 20. | 75 | 

Tho' the temporalties are in the king's hands; for the guardian of 
the ſpiritualties ought to give notice. 2 Rol. 365. J. 26. 

So, by the ff. 13 El. 12. if the preſentee does not read the 39 ar- 
ticles, by which the church is ip/o facto void, without a declaratory 
ſentence; yet it is provided that no lapſe commence till notice. R. 6 Co. 
29. 6. Dy. 369. 6. | 


(H 10.) When it may be revoked. 


If the king makes a preſentation, he may afterwards revoke it, and 
preſent another. Adm. 38 Ed. 3. 3. 2 Rol. 188. 1.40. 

And this, at any time before induction, tho' the clerk be inſtituted, 
and - letter ſent to the archdeacon to induct him. Bro. Qu. Imp. 1. 
10. Os, | 

If the king revokes a former, and makes a ſecond preſentation ; the 
"w_— is void, without notice to the ordinary. Dy. 327. 2 Rol. 188. 
52. | 

So, a lay. patron, before inſtitution, may vary his preſentation, and 
preſent another ; upon which the biſhop may admit the one or the 
other, Latch, 191. 253. | 8 0 
| | ry 
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Or, may revoke the former preſentation before admiſſion. Pe Dach 
Latch, 192. 254. 2 Rol. 349. J. 7. | SE * 

So, a patroneſs, tho a ſpiritual perſon, as an abbeſs, might vary her 
preſentation ; for ſhe is not more appriſed than a lay-patron of the 
fufficiency of her clerk. Kel. 154.4. | 

But if the king makes a ſecond preſentation, without mention or 
revocation of the former, it ſhall be void. Semb. Cro. Car. 1oo 
2 Rol. 188. J. 40. Dy. 339. 6. 5 | 

But R. cont. for the firſt preſentee had not any eſtate or intereſt in 
the church. 2 Rel. 190./. 30. | | 

If the ſecond preſentation, without mention of the former, be after 
inſtitution upon the former, it ſhall be void. R. Dy. 339. l. in marg. 
Per three F. 2 Cro. 248. | | | 

So, if the ſecond preſentation be obtained by covin, or by deceit 
to the king. R. Dy. 339. 6. Bend. pl. 279. 

Otherwiſe, if the ſecond preſentation be obtained without covin, 
and before admiſſion and inſtitution upon the former. R. Dy. 339. 6, 
in marg. = 

So, a ſpiritual patron cannot revoke or vary his preſentation ; for 
he ſhall be intended conuſant of the ſufficiency of his former clerk, 
R. Kel. 154. a. Acc. per two 7. Whitl. cont. Latch, 191. 253. 


(H 11.) Preſentation by Lapſe. 


(H 11.) To the biſhop, and archbi/hop.] If a patron does not preſent 
within ſix months after avoidance, (where he ought to take notice of 
it, or after notice, when the ordinary ought to give notice, ) the church 
lapſes to the biſhop, and he ſhall prefent by lapſe. 2 Inf. 273. Vide 
ante, (H 9.) | 

And this ſeems to be by a canon in the council of Lateran. 2 Ru. 

62. O. 

_ (Lapſe ſhall incur from the time of inſtitution into a ſecond bene 
fice, againſt the patron, if notice be given him; otherwiſe, not. Semb.. 
per C. B. Wolferſtan v. Biſhop of Lincoln, T. 3 G. 3. 2 Will. 174. 

[Lapſe ſhall incur from the time of induction, without notice. 
Tbid. FR 
Clapte only incurs from the induction to ſecond benefice. Per 
B. R. T. 4G. 3. 3 B. M. 1504.] | 

If the biſhop does not preſent within fix months after the lapſe to 
him, then the church lapſes to the archbiſhop. 

And a lapſe incurs, tho' the patron be an infant. 3 Leo. 46. 


Or, out of the realm. Wat. 1. | | a 
So, a lapſe incurs if no clerk was preſented, tho' the patron brings 


a quare impedit againſt the biſhop and others. Per Hob. 200. 
Tho! the patron recovers in a guare impedit, if the biſhop be not a 
party, and no writ comes to the biſhop within fix months. 2 


366. J. 5. 
But the biſhop, or the king, cannot grant the benefit of the lapſe 


to another. 2 Rel. 187. JI. 32. Heb. 154. 4 
If a biſhop dies after a lapſe incurred, his executor or adminiſtrator 


ſhall not preſent, but the king; for it is a truſt, and not an interelt. 
Hob. 154. | 
nt, nor the 


(H 12.) To the ling.] So, if the biſhop does not preſe 5 biſhop 
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archbiſhop within ſix months after a lapſe to him, the church lapſes 
to the king. 5 | 
And, upon a lapſe to the king, he is not confined to any time; for 
the ft. 25 Ed. 3. 1. does not extend to preſentations to be thereaſte 
made. R. Cro. Car. 35 5. Fon. 337. . . 

So, the king's ſucceſſor may preſent upon a lapſe to his predeceſ- 
bs. © Cov. Car. 355- Jo. 337 21M . 

So, if a biſhop does not collate to a dignity, prebend, &c. a lapſe 
| incurs to the king. | | 15 5 

So, if he does not collate, where the avoidance is by acceptance of 
another benefice, and the former is in his own dioceſe, a lapſe incurs 
before deprivation. | | | ; 
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(H 13.) When there fhall be no benefit of a lapſe.) But if a quare 
impedit be brought againſt a biſhop, upon refuſal of a clerk, tho” ſix 
months paſs pendente lite, there ſhall be no lapſe to the biſhop. Co. L. 

44. b. | | 
* in every caſe, where a guare impedit is brought within ſix 
months, no lapſe incurs to the biſhop, if he be made a party to the 
writ. Co. L. 344. 6. R. 6 Co. 52. a. 2 Cro. 93. Hob. 320. | 

Nor, in ſuch caſe, ſhall there be a lapſe to the archbiſhop, or the 
king; for where there is not a lapſe to the biſhop, it ſhall never be to 
the archbiſhop, or the king. Co. L. 344. 5. 345. 4. R. 6 Co. 5 2. a. 2. 
al. 365. J. 21. OE | 

So, no lapſe incurs, where the king is patron, tho? he does not pre- 
ſent within ſix months, or afterwards. 2 Inf. 273. | 1 

So, after a lapſe, if the patron preſents before the biſhop or arch- 
biſhop collates, his clerk ſhall be inſtituted. R. Hut. 24. Hob. 
152. 4. 2 Inf. 273. 5 

So, after a lapſe to the king, if the patron preſents before the king 
takes advantage, and his clerk is admitted, inſtituted, and inducted, 
and dies incumbent, the king ſhall not prefent by lapſe ; for lapſe is 
only unica & proximd vice. R. Ow. 2. Mod. 224. 269. Cro. Il. 44. 
Adm. Ow. 5. Mo. 259. Cro. El. 119. K. 7 Co. 28. Adm. 2 Cro, 
216. Tut. 1086. Or. Dy. 277. a. | 

So, if a clerk preſcuted by a patron after a lapſe to the king reſigns, 
without covin. 2 Cro. 216. | | | 

But after a lapſe to the king; tho' the patron preſents before the 
king takes advantage, and his clerk is inſtituted and inducted, the 
king may preſent guamdiu the preſentee of the patron continues in- 
cumbent, R. 2 Cro. 216. Dub. Hob. 154. 

Tho' ſuch preſentee afterwards reſigns, by covin, 2 Cro. 216. 
1 Brownl. 161. 0 5 

So, if he be deprived. Adm. Ow. 5. Mo. 259. Cro. El. 119. 

So, if he does any act by which the church becomes void ; as, for 
not paying his tenths. NR. Ow. 5. Mo. 259. Cre. El. 119. | 

90, if the biſhop, aſter a lapſe *o him, collates, and the patron 
preſents before induction, the bilkop may refuſe his clerk, Dy. 
277. a. 125 . : | 


(H 14.) Preſentation by Uſurpation. 
H 14.) Vat ſhall le.] If a man preſents to a church without 


tule, this uſurpation makes as it were a di eiſin, which puts the right- 
QL, III. 8 1 . | ſul 
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Ful patron out of poſſeſſion, and, by the 8 8 ; 
vowſon to the uſurper for ever, if it be not recovered by right e. 
wowſon. Co. L. 344. b. R. 6 Co. 49. * * 5 


And, after uſurpation, the rightful patron cannot grant the adrom- 


ſon to another, till recovery. 


And, by the common law, an uſurpation upon an infant, me- 


covert, &c. puts them to their right of advowſon. K. 6 Co. 49. 
So, the king may make uſurpation by his preſentation; for the in- 
duction creates the wrong. Per three J. Windh. cont. 1 Sid. 163. 
So, collation without title puts him, who has right to collate, out 
of poſſeſſion. 6 Co. 30. a. Co. L. 344.b. 6 Co. 50. 2. 
So, the king ſhall be put out of poſſeſſion of the next avoidance, by 
an uſurpation upon him. 1 And. 81. Vide poft. (H 15.) 


(H 15,) What not.] But if a preſentation be void, tho' the clerk 
be inſtituted, and inducted upon it, it is not an uſurpation, nor ſhall 


the rightful patron be thereby out of poſſeſſion, nor need he have 2 


quare impedit to remove ſuch incumbent; as, if the king preſents upon 
a miſtaken title. R. 6 Co. 29. b. Yau. 14. Vide pot. (M). 


Or, if inſtitution and induction be upon a preſentation b y the | 


king, which was revoked. 6 Co. 29. 6. 

Or, the biſhop collates before ſix months elapſe. R. 6 Co. 29. b.; 
for the church is not full without a preſentation, or lawſul collation, 
Co. L. 344. b. Hob. 316. _ | 


So, no collation without title puts him who has a right to preſent 


out of poſſeſſion. 6 Co. 30. a. 50. a. Per two J. Dal. 59. 
So, a collation by title does not put him who has a right to pre- 
{ent out of poſſeſſion. R. 1 Leo. 226. Cro. Hl. 240. 


So, a recovery in a quare impedit againſt a clerk, whom the king 


preſented by uſurpation, avoids the uſurpation. R. 1 Mod. 255. 
So, ſince the /. 1 El., an uſurpation upon a biſhop, or other ecclc- 
ſiaſtical perſon, tho' it puts him out of poſſeſſion, does not bind his 
ſucceſſor, who ſhall have a quare impedit, or preſent, as if no uſurp- 
. 2. Jeu. . 
So, uſurpation upon an infant does not bar him, but he may con- 
tinue by preſentation or quare impedit. Jon. 46. : 
So, by uſurpation upon the king, he {hall not be put out of the in- 
heritance of an-advowſon. 6 Co. 49. 5. Co. L. 344. b. R. 1 Brown! 
166. R. Dal. 75. R. 1 And. 81, Per two J. Cro. El. 5 19. Vide 
ante, (H 4.) Pas | . 
Yet he ſhall loſe the preſentation hic vice, if he does not recover it 
by guare impedit. 6 Co. 49. b. 2 Cro. 54. 132. IX 
5 if he confirms the ace of the . it ſhall be good. 
I Brownl. 166. | | . 2 
| So, by 20 uſurpations upon the king, he ſhall not be put out 
of poſſeſſion of the advowſon, but ſhall maintain a quare unpeuit 


upon the next avoidance. R. and. judgment cent. reverſed. 2 Gro. 53. 


123. 2 Rol. 371. I. 45, R. Cro. El, 240, 1 Leo. 226. X. cont. 
Goth. 1. | Oy Oy IP „ 


Tho' the king be ſeiſed in right of the duchy of Lancaſter. R. 


Cro. H. 240. 1 Leo. 226. © 5 . 
So, after an uſurpation, a patron may recover, by right of advowe 
ſen by the common law, tho? he loſes the preſent preſentation for 
ever. C2. L. 344. 6. NE 303 
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death of a tenant in dower, by the curteſy, for life, or for years, or 


in tail, or an heir of full age, who has been in ward, where the uſurp- 


ation was during the particular eſtate, or during the wardſhip. | 

So, by the /ame fatute, women diſcovert, where the uſurpation was 
during their coverture, | 

Eccleſiaſtical perſons, where it was during the vacancy, 

But till recovery he continues out of poſſeſſion, and a grant of the 
advowſon by him is void. Ton. 46. = 5 

So, till recovery, or preſentation by an infant, or the ſucceſſor of a 
biſhop. Jon. 40. | 5 

So, by the /. 7 Au. 18. no uſurpation, Cc. ſhall diſplace the eſtate 
or intereſt of any entitled to an advowſon, or turn it to a right; but 
ſuch perſon ſo entitled may preſent or have a guare impedit on the 
next or any ſubſequent avoidance, as if no uſurpation had been. 


(I) Admiſſion and Inſtitution; how made, &c. 


WW HEN a patron preſents his clerk to the ordinary, he, upon 
examination, if he finds him qualified, ought to admit him; 
and thereupon he ſays, admitt9 te habilem. Co. L. 344. a. h 
And afterwards, /tituo te rectorem talis ecalgſiæ, accipe curam tuam 
& meam, Co. L. 344. a. | . f 

But admiſſion and inſtitution are taken the one for the other. 
Co. L. 344. a. 5 yy | 

The inſtitution by the ordinary was introduced circa fempus R. 1. 
& John; before which the incumbent took his church by inveſtiture 
of the patron. Sed. de Dec. 86. 375. 383. | 5 

The ordinary ought to make inſtitution in a convenient time after 


the preſentation tendered to him. 


By the canon, 1 Fac. 95. the ſpace of two months, which by former 


conſtitutions biſhops had to inquire of the ſufficiencies and qualities 


of miniſters preſented, is reduced to 28 days, And within the 28 

days the biſhop ſhall not inſtitute any other to the prejudice of the 

party before preſented, ſub prna nullitatis. | | 
Inſtitution may be made by the biſhop out of his dioceſe ;, and by 


| any ſeal. R. Jon. 331. 


And tho' made after caveat, without hearing of the party, it ſhall 
not be void. R. 1 Rol. 227. | 


f a patron preſents after a lapſe to the archbiſhop, and before col- | 


lation by him, he may preſent to the biſhop. 2 Kol. 348. J 50. 

Aſter inſtitution, the biſhop ſends letters to the archdeacon to 
make induction. Vide pot. (L). 

But the ordinary may refuſe a cleck preſented to him, if he be mi- 
mis idancut, as, if he be a villein, a baſtard, outlawed, excommunicat- 
ed, or within age. 2 Inft. 632. 

Or, mert laicus. 2 Luft. 632. 5 Co. 58. a. | 

v0, if he be criminoſus ; as a heretic, or ſchiſmatic, c. 2 Inft. 
632. R. Dal. 51. 

Or, a manſlayer, felon, Sc. 5 Co. 58. | 

Or, guilty of any offence, for which he ought d be deprived. R. 


5 Co. 58. a. 


So, if he be illiterate. 2 Ji. 362. Ca. Parl. 1. | 
| Sa | 84 2 | Tho? 


So, by the F. V. 2. 5. may thoſe entitled in reverſion after the 


1 
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Tho? he was before admitted to orders, and a benefice, Ca. Par. 
50. Sal. 539. C | 4 | 
2 So, if the benefice be in Wales, and the clerk does not underſtand 
Welſh. R. Cro. El. 119. 1 Leo. 31. 
So, if he be not in orders, and gives no reaſonable proof that he 
is. 1 Leo. 230. | MST 
If he be an alien. 3 Is. 338. | . 
The examination of a clerk belongs to the ordinary as a judge 
and not as a miniſter. 2 1. 632. 8 
After refuſal, the ordinary ought to give notice of it to the patron 
if he be refuſed for any cauſe which belongs to the conuſance of the 
eccleſiaſtical law; as, for hereſy, ſchiſm, illiterature, Cc. 2 Inf. 
632. 4 Mod. 140. Sal. 539. | | 
And the notice ought to be perſonal by letters from the biſhop to 
the patron ; for notice fixed to the door of the ſame church is not 
ſuihcient. Dy. 327. 6. Cre. El. 119. Vide infra. Vide pol. 
N 11. | 
0 _ he had perſonal notice before of the refuſal of a former pre- 
ſentee, and the patron ſtill continues in the ſame county. Dy, 


28. a. „ 
> : So, notice ought to be given in a convenient time. R. 4 1ad. 7 
140. Ca. Parl. 103. Sal. 539. R. 1 Leo. 32. Cro. Hl. 119. 

But there needs no notice to the patron, where he is refuſed for a {> 
temporal crime; as manſlaughter, &c. 2 Inff. 632. 3 Leo. 47. Adm, ; 
Sal. ; Tn | 

. a diſability incurred by act of parliament, if the act does 3 
not oblige notice to be given. 2 In. 632. | 

So, notice upon the door of the church is ſufficient, where the a 
Patron 1s out of the county, Cro. El. 119. 1 Leo. 32. ide ſupra. 
| Yet the cauſe of refuſal is traverſable; and if it be a ſpiritual mat- 
ter, and the clerk is living, it ſhall be tried by the metropolitan, 2 /. 

632. 5 Co. 58. a. | 1 5 Pp 

If the cauſe of refuſal be a temporal matter, or a ſpiritual matter | 
2 the party is dead, it ſhall be tried by the country 5 Co. 58. a. f 
2 Inſt. 632. 

; Wa 3 if a patron brings a quare impedit againſt the biſhop h. 
upon refuſal of his clerk, the plea of the biſhop ought to ſhew a cer- Dn” 
tain and particular cauſe of refuſal ; for it is not ſufficient to lay, if 
: generally, quod non fuit ideneus, or quod fuit eriminaſus, &c. K. 

Co. 58. | — 

g Os he was a haunter of taverns, ob guod & alia crimina, &C. 5 
5 Co. 5 8. a. Mar. pl. 11. 4 

That he was a ſchiſmatic, without ſhewing how. K. 5 Co. 58. It 
3 Leo. 200. 8 3 

But, gucd fuit minus fufficiens in literaturd, & ed ratione inkobilis, is 
ſ.flicient; ſor it is in the negative, and does not conſiſt of a ſingle in- pa 
ſtance, but general ignorance. R. cent. in C. B. and aff. in B. R. but * 
afterwards reverſed in parliament, 4 Mod. 135. Ca. Parl. 92. 3 Lev. 7 

14. Sal. . „ : 
- do, it hall not be a cauſe for refuſal, that he does not produce his of 
letters of orders; for perhaps they are loſt. 1 Leo. 230. Cr. | 
241, 2. {ha 


That he had not: ny letters teſtimonial. 1 Leo. 230. 


— 
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K) Jure Patronatus. 
| K 1.) How it ſhall be awarded. 


CO, if two preſent to the biſhop, he may have a jure patronatis before 
he inſtitutes the elerk of either of them; and upon that a coch- 
miſſion goes under the biſhop's ſeal, to his chancellor and others, who 
make a mandate to an officer to ſummon twelve or more, one moiety 
clerks, the other laymen. : | 

The jury ought to inquire, 1. Whether the church be void, and 
how; 2. Who preſented laſt ; 3. Who is the rightful patron ; 4. Who 
ought now to preſent ; 5. Whether the clerk be idoneus. 


| (K 2.) When neceſſary. Fa 
A jure patronatũt may be awarded whenever a church is litigious : 


as, if two patrons preſent ſeveral perſons to the ſame church. Hob. 


17. | 
f Or, the ſame perſon; for the admittance of the clerk of one puts 
the other out of poſſeſhon. | Ki 

So, if the biſhop ſuſpeCts the title of the patron, he may award a 
jure patronatis tho? the church be not litigious. Hob. 318. LR, 

As, where lapſe does not incur before notice, to aſcertain the yery 
patron. Hob. 3 18. | , | | 

So, if there be a verdict in a jure pntronatſis for the one patron, and 
afterwards he preſents his clerk; and before his admittance, the other 
preſents; the biſhop may award a new ure patronaths., — _ 

So, if either party requires a jure patronatſis, the biſhop ought to 
award it; otherwiſe he will be a diſturber. 


(K 3.) When not. 

But the biſhop need not award a jure patronaths, except at the 
prayer and coſts of one, or both parties. R. 2 Leo. 168. 4 

So, he may admit at his peril the clerk of either patron, tho' the 
church be litigious, without a jure patronathis ; but he will be a diſ- 
turber thereby, if the patron of the clerk admitted does not appear to 
have title. 2 Leo. 168. 1 Rel. 227. | | 

If he admits the clerk of one patron without a jure patronatiis before 
the other preſents, he ſhall not be a diſturber; tho' the firſt patron 
afterwards does not appear to have title. | 

So, if a jure patronatiis be granted, he may admit the clerk of the 
one pendente lite, upon peril that he be a diſturber, if he has not the 
right. R. 2 Leo. 168. WE” | | 

And if a ſuit be in the ſpiritual court for ſuch admiſſion pendente 
lite, a prohibition goes. R. 2 Leo. 168. | | 

The verdict in a jure patronaths does not bind the right of the 
patron , for it is only an inqueſt of office. Hob. 317. 

So, it does not bind the biſhop ; for he may admit the clerk of the 
_ patron contrary to the verdict in a jure patronatits, if he will. 

317. | 

But it will be at his peril ; for he will be a diſturber, if the patron 
of the clerk admitted has no title. Hob. 317. 

And the patron, for whom the verdict was in the jure patronatut, 


hall haye au action upon the caſe for his damage and expence in ſuing 
| o1 3 a guare 


* 
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a quare impedit, if he does not make the biſhop a party to the ſuit, | 


Hob. 318. 

But a verdiCt in a fure patronatys binds all; that the biſhop ſhall 
not be a diſturber, if he admits the clerk, for whom the verdi& is 
found, tho the other patron afterwards recovers. Hob. 3:7, 


(L) Induction; by whom it ſhall be made. 


An inſtitution the biſhop makes a mandate to the archdeacon 
to make induction; before which the clerk is not complete in- 
cumbent. 

Or, the biſhop may give his mandate to other than the archdeacon, 
if he pleaſes. | 

Or, by preſcription or compoſition, another may claim a right to 
make induction. 31 H. 4. 9. | 

The archdeacon need not make induQion in perſon, but may give 
authority to another clerk within his juriſdiction to make it. 

Or, he may direct his precept omnibus & ſingulis rector. vicar. cleric. 
E literat. infra archidiaconat. meum, &c. 

So, if it be by a clerk out of his archdeaconry, it will be good. 

If the biſhop dies after a mandate to the archdeacon and before in- 
duCtion, yet he may afterwards induct. R. cont. but the judgment 
afterwards reverſed. 1 Vent 309. 319. 2 Fon. 78. 

But if the guardian of the ſpiritualties inſtitutes, and makes a man- 
date for induCtion and before induction made, a new biſhop is conſe- 
crated; the mandate becomes void. R. 2 Lev. 199. 


court, ü ; 
Or, an action upon the caſe lies againſt him. 1 Vent. 30g. F. N. B. 
7. H. "RES 
And the biſhop cannot revoke his mandate. 1 Vent. 309. 
So, a prohibition of the execution of the mandate cannot be made 
by the king. I Vent. 30g. 
Before induction the clerk has not ſeiſin of the poſſeſſions of the 
church. 2 Ii. 35 8. 
Nor, can he grant. 


Or, ſue for tithes. 
(M) When a Church ſhall be full. 


Church is full, as againſt a common perſon, by admiſſion and in- 
ſtitution, before induction: and therefore, after inſtitution, the 
rightful patron cannot preſent; but ought to have his u,, impedit. 
2 Rol. 349. l. 25. 2 Li. 358. "TS 
And therefore, in a quare impedit by the king, or him who makes 
title by the king, it is ſufficient to allege a preſentation, upon which 
the clerk was admitted, and inſtituted, without ſaying, inducted. R. 
Bend. pl. 297. Vide Pleader, (31 5.) : 
And if A. be preſented, and inſtituted, and afterwards B. is pre- 
ſented, inſtituted, and inducted, it ſhall be void. 3 Sal. 195. 


So, by admiſſion, inſtitution, and induction, the church is full 
againſt the king; for he cannot preſent another, tho he has right; 


but ought to have his quars impedit. 2 Rel. 349. J 45: 2 bft. 8 


If the archdeacon refuſes induction, he may be ſued in the ſpiritual 
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80, he cannot preſent the ſame clerk, who is preſented by uſurpa- 


non; for it does not amount to a ſurrender and new preſentation. 


2 Kol. 349. J. 51. 


So, he cannot preſent a clerk before preſented, ad corraborandum, 


but ought to make an expreſs grant. 1 Sal. 162. 


By admiſſion, inſtitution, and induCtion, a church ſhall be full, tho? 
the preſentee was mere laicus. R. Dy. 293. : | 
But, if a biſhop collates within ſix months, or before notice to the 
patron, where notice is neceſſary, Sc. tho' a lapſe to the metropolitan 
he thereby prevented, the church is not full by ſuch unlawful colla- 
tion : but the patron may preſent without a quare impedit. Vide ante, 


(H 15.) 


300, if the king preſents ratione lapſits, & c. where he miſtakes his 


title, tho' there be inſtitution and induction upon it; for the king is 
deceived, and the preſentation being void, inſtitution upon it is in the 
nature of a collation. R. 6 Co. 29. 6. R. Heb. 302. 

Vet, as to all but the rightful patron, he is incumbent ; for he ſhall 
ſue for tithes, may take a confirmation from the king, Sc. Hob. 302. 


(N) When a Church becomes void. 


(N 1.) By Death, or Ceſſion. 


A Church becomes void by the death of the incumbent, which is 
the act of God; or, by celſion or reſignation, which are the 

ads of the party; or, by act of law, as ſimony, non-reſidence, depri- 
vation, c. | | 

If an incumbent dies, his benefice becomes void, and the patron 
without notice ought to preſent within fix months. Vide ante, (H g. 
11, Se. | | 

So, ice incumbent makes a ce ſſion; as, if he be created a biſhop, 
all his eccleſiaſtical benefices becomes void, without a diſpenſation 
retinere in commendam. 11 H. 4. 7. 37. 60. Vide ante, (H 6.) 

Tho! it be a benefice in another dioceſe. 

Or, another kingdom under the dominion of the king. 

Tho! it be a beneſice fine curd, as well as cum curd animarum. 
1 he be made a bithop of Ireland. Pal. 345. 349. Vide ante, 
(H 6.) =: a - 

If he be created biſhop of the e of Man. Pal. 345. 

If a biſhop were made a cardinal. 4 If. 357. 

And it ſhall be void without a declaratory ſentence. Jen. 337. 
But a beneſice is not void by acceptance of a biſhopric, till conſe- 
cration. | | | 

Nar, if he be only a tutular biſhop. 
Or, a ſuffragan biſhop. 
Or, a bithop in Italy, or other foreign kingdom. Pal. 349. 


| (N 2.) By Reſignation. 
So, if an incumbent reſigns his church, by proper words, to his 


ordinary, who accepts it, the church is void. 


So, two by the ſame writing, may agree to exchange their churches, 
Sw | and 


— 
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and with ſuch intent to reſign them ta, the ordinary; and if 5 | 
change be completed in the life of the parties, 1 — = ex- 
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And ſuch reſignation ought to be by proper words; as, renyn:; 
| enutcio, 


cedo, dimitto, & c. | 
So, if a man gives, grants, renders, and confirms to the ordir., 
prebend, it ſhall be — ordinary a 
If a man makes a reſignation of a church to the biſho 
dioceſe, it ſhall be good, generally. | | dülhop of the 
Or, of a donative to the patron. 5 
Or, to the patron and a ſtranger; for as to the ſtranger it is void. 
If he makes a reſignation of a deanry, prebend, c. of the king's 
donation, to the king, it ſhall be good. H | 


A reſignation to him, who is not the proper ordinary nor can make 


inſtitution, is void. 
So, a reſignation ſhall be void, if it be upon condition to preſent 
ſuch an one: for it ought to be made /pont?, pure, & ſimpliciter. 


So, a reſignation till acceptance by the biſhop is not valid, and a 


preſentation by the king before is void. R. 2 Cro. 197. 
| (N 3.) By Simony. 

So, the ff. 31 El. 6. if any, for reward, promiſe, c. directly or 
indireCtly preſent, collate, Wc. to any benefice or eccleſiaſtical pro- 
motion, ſuch preſentation and the admiſſion, c. thereon ſhall be void, 
and the queen ſhall preſent for that one turn only; and any perſon 
who ſhall give or take any ſuch money, promiſe, Cc. ſhall forfeit two 
years profits of ſuch benefice; and any perſon corruptly taking ſuch 
benefice ſhall be diſabled for ever to have the ſame benefice. 
And if any, for money, (other than lawful fees,) promiſe, 6c. dis 
rectly or indirectly inſtitute, induct, &c. any to any benefice, &. he 
ſhall forfeit two years profits, and the benefice ſhall be void, and the 
patron preſent, &c. | 


Simony is valuntas emendi, vel vendendi ſpiritualia, aut ſpiritualibur 


annexa. Cro. El. 789. : | 
As, if a biſhop takes above the fees allowed, for granting orders, 
inſtitution, c. R. Carth. 485. | 
By the canon law, it was a cauſe for deprivation. . 
And a church ſhall be void by the /. 31 Ed. 6. if the clerk makes a 
gift, promiſe, Sc. of any benefit to the patron : as, if he agrees to 
make a leaſe to the patron of his tithes, for ſuch a rent. 
If he agrees with the patron for ſo much for the next avoidance, 
when the incumbent is fick. Cont. per three F. and acc. Cro. El. 686. 


Mo. 916. R. acc. Win. 63. 


If he agrees for 90 J. witl,the patron to preſent him when the church 


becomes void, and for ſecurity takes a grant of the next avoidance to 
B. in truſt.  R. 1 Broꝛunl. 164. | 

If after an avoidance and quare impedit, by a mortgagee upon the 
preſentation of a ſtranger, the heir of the mortgagor has a decree in 
equity for redemption, and that he ſhall recover the preſentation in the 
name of the mortgagee, and then he articles for ſale of the advowſon 
to A., and that he ſhall preſent ſuch perſon as A. ſhall name, who 
names B., and this was with intent that B. ſhould be preſented ; it 


fimcny. K. 3 Lev. 116. ; 2 


To, 


- 


* 
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law upon this ſubjeQt? Cun. Law of Sim. p. 52.] 


„ 


ES GLIS E. 5 


So, if A. agrees for money to reſign, or to make another his curate. 
R. Carth. 48 5 . N | ; N | 

80, if the father or friend of a clerk makes a ſimoniacal contract 
with the patron, or with his wife, or friend, without his privity; tho 
the clerk is not privy to the contract, the church ſhall be void. 
1 Brownl. 165. R. 3 Lev. 337. Tut. 1090. 1093. | | 

Or, makes a promiſe without the privity of the clerk, that he ſhall 
make a leaſe of his tithes to the patron which the clerk afterwards 
does. 5 | | 

So, if a man preſents by uſurpation, upon a fimoniacal contract. 

Inſt. 153. | 
3 55 — = fe. 12 An. 12. if any after 29th September 1714, for 
money promiſe, &c. directly or indirectly take, procure, or accept the 
next avoidance in his own or another's name, and be preſented or 
collated thereon, the preſentation, Wc. ſhall be void and the contract 
ſimoniacal, and the queen preſent or collate for that turn. = 

If a church be void every one may take advantage of it: as, a pa- 


* 


nihioner in a ſuit againſt him for tithes. [ Hab. 168. 5 T. R. 5.] 


If the patron be privy to the ſimoniacal contract, he ſhall loſe the 
profits of the benefice for two years, and the king ſhall have the pre- 
ſentation pro hac vice. „ 

And the computation of the proſits ſhall be according to the real 
value; not according to the valuation 26 H. 8. 3 Iiſt. 154. 

So, tho' the patron be not privy to it, the king ſhall have the pre- 
e ntation. Semb. Lut. 1087. ES 

And the church continues void, tho' the ſimony be pardoned by 
parliament. R. Cro. El. 686. | 5 

And the king ſhall preſent, tho? the incumbent, preſented by ſimony, 
dies; for nullum tempus occurrit regi. R. 1 Brownl. 164, | 

So, if a clerk, preſented by ſimony, be privy to the contract, he 
ſhall be diſabled to be preſented by the king or otherwiſe, for ever. 
(Vide 3 If. 153, 4.) 1 

[A perſon privy to a ſimoniacal contract is only diſabled from 
being preſented to that benefice, which was the object of the contract; 
but this diſability extends no farther, and he ſtill remains eligible to 
any other benefice. 1 Rol. Rep. 237. 3 Bulſi. 91. Heb. 75. Cre. 
Jac. 386.] | ' 

[Abſelute diſability is the puniſhment of ſimony by the canon law. 
3 Burn's E. I. 347. . 

And the king cannot diſpenſe with ſuch difability. 3 nf. 154. 

But where the. clerk was not privy, tho' the church be void, he 
ſhall not be diſabled to be afterwards preſented. 3 Jn. 154. 

So, if A. preſents upon ſimony by uſurpation ; the king ſhall not 
have the preſentation, but the rightful patron. 3 1». 153. 

So, if a perſon preſented by the king to a church, contracts with 
B., preſented by another patron, that he will not purſue his preſent- 
ztion; it is not a ſimoniacal contract. Dub. 2 Rol. 464. 

So, it will not be a ſimoniacal contract, if a father contracts ſor the 
next avoidance for his ſon, without his privity. R. Mo. 916. 

If one gives a bond to reſign upon requeſt. R. Ray. 175. 1 Sid. 
387. R. 2 Cro. 248. 274. R. Cr». Gar. 180. Hut. 111. Jon. 220. 

[Ruete, Has not the caſe of Ffatche v. Bp. of London altered the 
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The court will not let the validity of a bond f eine 
_ they (even __ . been fo 3 
and even in a court of equity. Peele v. Com. Carli 5 
22.1 * | _ M. G. Str. 
Yet if a wrong uſe be made of ſdch bond; it may be averreq to be 


made for ſuch purpoſe, and then it will be void. R. Mo: 641. Acc 


Cro. Car. 180. | 
Bo, Chancery will ſtay a ſuit upon it, if a corrupt dts. 
1 Per 411. 2. F Fe : IO be nals of ie 
[In an action for uſe and occupation of the glebe land 
fendant cannot give evidence of a ſimoniacal — 4 0 


plaintiff, for the purpoſe of impeaching his title. Coale v. Loxley 
| 3 


B. R. M. 33 Geo. 3. 5 T. R. 4.4 
N 4.) By Non - reſidence. 


By the canon law, every one, who had curam animarum was bound 
to perpetual reſidence. St. Eccl. Caſes, 27. 

By can. Step. arch. in conci 
dere procurrent in majoribus feſtis, &c. Lind. 131. 

By another can. ibid. eprſcopus nullum ad vicariam admittat niſi velit 
perſonaliter miniſtrare, & ſi non fit ultra 5 marcas, niſi reſideat, &c. 

Et refidere debet cum ęffectu, viz. continue in beneficia morari. Lind. 
131. | | | 
By can. Othon. 1236. ad vicariam nullus admittatur, niſi juret ro- 
dentiam fucere, & cam faciat continue. Conſt. Oth. 26, 27. 

So, non-reſidence has been often condemned in parliament, 

And now, by the /. 21 H. 8. 13. all ſpiritual perſons, promoted 
to any archdeaconry, deanry, or other dignity in a cathedral, or 
other church, or beneſiced with any parſonage or vicarage, ſhall be 
perſonally reſident on ſuch dignity or benefice ; and if he abſent him- 
ſelf wilfully one month together, or two months at ſeveral times in 
one year, and keep not reſidence at oue of his dignities, prebends, of 
benefices, he ſhall forfeit 10/. a moiety to the king, a moiety to him 
that will ſue, c. 

So, he ought to reſide at the parſonage-houſe ; for if he lets it, 
tho' he dwells an another houſe in the ſame pariſh, it will be within 
the ſtatute. R. 6 Co. 21.b. Ho. 540. Cro. El. 590. Senb. 
2 Brawnl. 54. Ov bets 

Tho' he occupies the parſonage by a ſervant and does not let it, 
but dwells in another houſe. Semb. 2 Brownl. 54. 


By the /f. 13 El. 20. no leaſe, Oc. ſhall be good longer than the 


lefſor is reſident, without abſence above 80 days in one year. Vide 
Eſtates, (G 4.) | ; 

So, it a man has a vicarage in a cathedral, and another benefice 
with cure; it is not ſufficient that he be reſident upon his vicarage, 
for that is only nominal: and where a perſon has two benefices, one 
only nominal, he ought to reſide upon the real beneſice. 

27 H. 8. 10.6. Eg 8 

An information, or debt by qui tam, &c. lies upon the ſtatute for 
non- reſidence. Vide Pleader, (2 8 23.) | | 

But the f. 21 H. 8. 13. as to non- reſidence, does not extend to 
any ſpiritual perſon in the king's ſervice beyond ſea, or in pilzrima ge, 


lio Oxon. epiſcopi in ecclefiis cathedral. re- 


being 
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ing ot returning, nor to a ſcholar abiding for ſtudy at any univer- 
fity within the realm or without, nor to a chaplain of the king, queen, 
or any of their children, brethren, or fiſters, during attendance in 
their houſeholds, nor to any chaplain of any archbiſhop, biſhop, lord 
ſpiritual or temporal, ducheſs, &c. lord chancellor, treaſurer, cham» 


berlain, or ſteward of the houſehold, treaſurer, or comptroller of the 


houſehold, knight of the garter, chief juſtice of the King's Bench, 
warden of the ports, maſter of the rolls, king's ſecretary, dean of 
the chapel, or almoner, during attendance without fraud, in their. 


houſes. | 
Nor, to the maſter of the rolls, dean of the arches, chancellor, or 


commiſſary of any archbiſhop or biſhop, maſters in Chancery, advo- 
cates in the arches during their offices, nor to a ſpiritual perſon bound 
to daily appearance by injunction of Chancery, or the king's counſel, 
to anſwer the law : and the king may give licence of non-refidence 
to any of his own chaplains. | 
Nor, by the /. 25 H. 8. 16. to the chaplain of any judge, chan- 
cellor, or chief baron of the Exchequer, attorney or ſolicitor general, 
attending in his houſe, or on his perſon. | 
Nor, by the ff. 33 H. 8. 28. to the chaplain of the chancellor of 
Lancaſter, chancellor of the augmentations, groom of the ſtole, &c. 
So, the /. 21 H. 8. 13. does not extend to a ſpiritual perſon not 
wilfully abſent: as, if there be no houſe upon the rectory. G Ca. 
21. b; ; | ; 
And therefore, an information is bad, if it ſays ab/entavi?, omitting 
vluntarie, R. Cro. El. 100. | 
If he be impriſoned, without covin. 6 Co. 21. 6. 
If he be removed by advice of phyſicians, without fraud, for reco- 


rery of his health. R. 6 Co. 21. 3. R. 2 Bul. 18. | 


So, the ſtatute does not extend to an archbiſhop or biſhop. 

So, the ſtatute does not extend to him; who reſides upon the one 
or the other of his benefices or dignities, if he has a diſpenſation. 

Nor, to a curate of an augmented curacy by queen Anne's bounty. 
Jenkinfon v. Thomas, B. R. E. 32 Geo. 3. 4 T. R. 665.) 

But a goſpeller, or a vicar in a cathedral, is not a benefice or 
dignity, which excuſes his reſidence. Per teue J. Cro. El. 663. 

[Information on 21 H. 8. c. 13. lies not at the aſſizes. R. on De- 
murrer. Garland v. Burton, M. 12 G. 2. Str. 1103. Andr. 291.] 

Yet by the /f. 28 H. 8. 13. no perſon above 40 ſhall be excuſed 
from reſidence in reſpect of his ſtudies in the univerſity, unleſs the 
chancellor, vice-chancellor, commiſlary, heads of houſes, doctors of 
the chair, readers of divinity in the ſchools, or of law, phylic, &c. 
. of Hebrew, Greek, Cc. and perſons attending tor their 
egrees. | | | 
Nor, under 40, unleſs they attend lectures, diſputations, and exer- 
ciſes according to the ſtatute. 


(N 5.) By Plurality. | | 
(N 5.) When the firft church ſhall be void by it.] By the council of 
Later en 1215. 29. Siquis beneficium cum curd recepit, ſi prius tale ba- 
buerit, eo fit % jure privatus: et fi in eadem eccleſid plures habeat digni- 
"ates aut parſanat. etiamſi curam non habeant, peterit tamen diſpenſari, _ 
| | Al. 
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And therefore, by the canon law received here, if any havig, 
benefice with cure, accepts another with cure, the firſ A hy 

R. 4 Co. 1 . : 

| Tho? the ſecond benefice be under 8/. fer ann. Arc. Van, 131, 
Fon. 404. i ; 
And thereupon the patron, if he will, may preſent without ſen. 
tence of deprivation. R. 4 Co. 75. b. R. Cro. Car. 35). Fon, 


7· | 

And a ſubſequent diſpenſation purſuant to the J. 25 H. 8. 21. i 
too late, and does not take away the right veſted in the patron to pre- 
ſent. R. Jon. 404. | Z 

So now, by the . 21 H. 8. 13: if any, having a benefice with 
cure of ſouls of 8 J. per ann. or above, take any other with cure, and 
be inſtituted and inducted, immediateiy after the firſt ſhall be void, 
and any diſpenſation, Sc. ſhall be void. ER 

The valuation ſhall be eſtimated according to the value returned. 
WAS: :: | | 

So, the firſt benefice ſhall be void upon inſtitution to the ſecond, 
before induction; tho' a lapſe does not incur till fix months after in- 
duction. Mo. 448. 


LA church above 81. is fo void on inſtitution to ſecond living, that 


patron may preſent immediately. MHolfer/lan v. Biſhop of Lincoln, T. 
3 G. 3. 2 Will. 174. T. 4 G. 3. 3 B. M. EO 4 

[It is alſo / void, that a grant of the advowſon or next preſentation 
made after it, is void. 16:d.] 

And it ſhall be void, tho” he procures the ſecond beneſice to be 
ynited to the firſt, after his inſtitution to the firſt. Hob. 158. 

Tho' he ſubſcribes the 39 articles, but. afterwards does not read 
them within two months; whereby the ſecond benefice is alſo void. 
R. Vau. 131. Vide poſt. (N 7. 10.) 5 | 

So, if he takes a dignity, as a deanry, archdeaconry, Cc. without 
" a diſpenſation. Semb. 1 Leo. 316. Vide poſt. (N 6.) 

Or, if a dean takes another dignity. 5 | 
Vie a dean, prebendary, &c. takes another prebend in the ſame 
urch. | 
So, it ſhall be void to all intents : for he cannot ſue for tithes. R. 

Cro. Car. 35 7. Jon. 337, 8. 340. | 
 Otherwile, till deprivation, where the former is under 8/. per ann. 
1 So, a pardon by the king of his title by lapſe does not reſtore him. 

Jon. 339. | | 
| 85 if - firſt benefice be under 87. per ann. it will be void by the 

canon law, if he takes a ſecond without a diſpenſation : and therefore 
he may be deprived. Fide ſupra. | N 

How a diſpenſation for a plurality may be granted, vide in Prar 
gative, (D 18, Cc.) —Vide paſt. (N 8.) 8 


(N 6.) When not. If he takes a dignity.) But if a man, having 8 
benefice with cure of 8 J. per ann. with a diſpenſation, takes a dignity 


which has no cure, the firſt is not void : as, if he be made dean of 2 | 


cathedral. By the ff. 21 H. 8. 13. | 
Or, treaſurer, chancellor, prenbendary, chaunter of a cathedral or 


collegiate church. By the ff. 21 H. 8. 13. Cr, 


at 


* 


Or, archdeacoan. N 5 | 8 
So, by the ſame fatute, if he takes a parſonage that hath a vicar en» 


Jowed, or benefice appropriate. | 


So, if a man, having a benefice with cure, be created a biſhop, the 
benefice is not void by force of that ſtatute, tho' it be by the common 
law. Hob. 157. | | | | 
"kw will it be void by the common law, till he be conſecrateg 
a biſhop. Pal. 34d. | | | | 


(N 7.) Or is not incumbent of the ſecand.] So, if he is not complete 


| incumbent of the ſecond benefice : as, if a man, having a benefice .. 


with cure, takes another benefice with cure, and is inducted, but does 


not ſubſcribe the thirty-nine articles; the former is not void, for he 


never was poſſeſſor of the ſecond. Wat. c. 3. Vide ante, (N 5.) 
5%. N 10.) | 1 . 
So, if he be preſented to the ſecond by ſimony. Wat. c. 3. 
Or, does not ſubſcribe the articles before the ordinary himſelf. 
Wat. c. 3. N | 


(N. 8.) If he bat a qualification. Who may have it.] So, by the 


. 21 H. 8. 13. brothers, and ſons of any temporal lord, or knight, 
born in wedlock, may purchaſe a diſpenſation, to take two parſonages 


or benefices with cure. | | 
And doctors, and bachelors of divinity, or laws, admitted to the 


ſaid degrees in any of the univerſities of this realm, and not by grace 


only, | 


So, by the ſame flatute, all ſpiritual men of the king's council may 


have a diſpenſation for three benefices with cure. 


And all the chaplains of the king, queen, or any of the king's 


children, brethren, ſiſters, uncles, or aunts, may purchaſe diſpenſa- 
tion to take two parſonages or benefices with cure. | 
So, may fix chaplains of any archbiſhop, or duke. 


And five chaplains of any marquis, or earl, and four chaplains of | 


any viſcount, or biſhop. 

And three chaplains of the chancellor of England, of any baron, or 
knight of the garter. | 

And two chaplains of any ducheſs, marchioneſs, counteſs, or ba- 
roneſs, being widows. | 5 

And two chaplains of the king's treaſurer, and comptroller of his 
houſe, ſecretary, dean of his chapel, almoner, maiter of the rolls. 

And one chaplain of the chief juſtice of the King's Bench, and 
warden of the Cinque Ports. VVV 

So, by the 65 26 H. 8. 14. a biſhop ſuffragan. | 

80, if the king himſelf preſents his chaplain, it is ſufficient, with- 
out other diſpenfation : for that imports a diſpenſation, which the 


bing as ſupreme ordinary may grant. R. 1 Sal. 161. D. Sav. 
35. | 


90, a chaplain of a duke, marquis, earl, baron, &c. being under 
the age of diſcretion, and in ward of him, who has chaplains, may 


retained, and qualified by fuch retainer. 


ind a qualification before impleading, tho' it be not before the | 


taking of the ſecond beneſice, is ſufficient. R. Sav. 135. 1 
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| If a peer, Cc. retains above his number, thoſe. etained 
5 ſhall be qualified. R. Sav. 1. Ne Fes = 
"> If all be retained together, thoſe firſt advanced. . 
And the retainer of any one aſter his number does zl. cha- 
he be firſt advanced. : | 5 * 
FE 4 * a former chaplain be advanced, and afterwards diſmiſſed. R 
_ . „ 79. . ; * 3 8 9 


| (N 9.) Who not.] But the preſentee of a ſubject, tho' qualified 
cannot take a plurality, without a diſpenſation before his inſtitution 
to the ſecond benefice. X. 1 Sal. 161. 
80, a peer, c. who has ſeveral capacities, cannot f 
than his higheſt capacity allows. a i W 
If a ducheſs, Cc. marries a duke, c. ſhe cannot afterwards retain 
during coverture. * e e 
But her chaplains, before retained, continue, if not diſcharp 
n | : un 
If a peer, &c. retains above his number, the retainer ſhall be void; 
tho' a former chaplain dies, if he does not retain him de novo aſter 
the death of the other. Per three J. 1 And. 200. 
So, a retainer before he be a peer, &c. is void, tho' the chaplain 
afterwards continues in ſervice, if he be not retained de nous. 
So, a retainer becomes void, if, before his advancement, his maſter 
loſes his office, Ic. or dies, or is attainted. 7M 
So, a retainer is of no avail, if he be diſmiſſed before his advance- 
ment. ä 
So, a king's chaplain extraordinary is not qualified to take a ſecond 
benefice. R. 1 Sal. 161, 2. 7 
Nor, a chaplain retained, but not by letters teſtimonial under hand 
and ſeal : as, if they be only ſigned, . or only ſealed. Gods. 41. 
So, if retained only by parol, tho” he officiates in the family as chap- 
lain. D. cont. Sav. 135. 3% 
So, if the number which he may retain be advanced, the retainer 
of another afterwards does not give a qualification. R. 1 And. 200. 
So, the ſon of a. biſhop is not qualified to take a diſpenſation for 
two bene fices. | | 
Nor, the baſtard of a temporal lord. 
Nor, the ſon of a baronet ; for it is a dignity created ſince the 


ſtatute. 
(N 106.) By not reading the thirty-nine Articles, &c. 


. So, by the ,. 13 El. 12. if a layman, or a deacon, under the age 
of twenty-three, be preſented and admitted to a benefice with cure, or 
if any be admitted to a benefice with cure of 3010. per ann. in the 
queen's books, unleſs he be bachelor in divinity, or preacher allowed 
by ſome biſhop, or univerſity, or if any be admitted to a benefice 
with cure, who ſhall not have firſt ſubſcribed the thirty-nine articles 
in the preſence of the ordinary, the admiſſion, &c. ſhall be void, or 
if he ſhall not within two months after his induction publicly read 
the articles in the church in time of common prayer there, and de- 


clare his aſſent thereto, he ſhall be ip/o Facto deprived. Fide Eccl- 
fraftical Perſons, (C 8.) | | by 


. R 4 
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deprivation. R. Cro. El. 680. ; % 
(By J. 23 G. 2. c. 28, Perſons reading the articles, and declaring 


their aſſent thereto, at the time of reading Nl and eyening 


prayer, and declaring aſſent thereto, are within 13 
not done in two months after induction, 


N 11.) Notice of the Ayoidance to the Patron, 
If a church becomes void by reſignation or deprivation, a. lapſe 
does not incur till notice of the avoidance given to the patron, and fix 
months afterwards elapſed. Vide ante, (H g.--N 1.) | 


liz. c. 12, tha! 
* 


$0, if it becomes void by not reading the thirty-nine articles. By | 


a clauſe in the ff. 13 EL. 12. | | 

So, if a lay-patron preſents, and the ordinary refuſes him, he ought 
to give notice of the refuſal to the patron, if he be refuſed for a 
cauſe within his proper conuſance, or of which the judgment belongs 


to him: as, that he was an heretic, ſchiſmatic, c. Vide ante (I). 
(N 12.) The Writ de vi Laick amovendd. 


If a clerk be by force of laymen kept out of his church or parſon- 


* A 
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By not peading the articles the churgh'is void, without ſentence of 


age-houſe, upon application to Chancery, he ſhall have a writ de /i 


Laica amovenda, by which the ſheriff ſhall take the poſſe comitatus, and 
ſnall attach all who reſiſt, and amove the farce. F. N. B. 55. A. 
So, upon the biſhop's certificate of ſuch force, a writ {hall iſſue. 
F. N. B. 54. D. | C1 

So, the writ ſhall iſſue, if the preſentee of the king be prevented 
of his poſſeſſion. F. N. B. 54. F. | | 

— the archdeacon be prevented, by force, from making in- 
duction. | | 

The writ de Vi Laica amovenda ſhall be returnable in P. R. or C. B. 
F. N. B. 54. G. | | 


Or, it ſhall not be returnable, at the election of him who ſues it. 2 


. | | 
And upon ſuch writ the ſheriff ought to remove the force, and put 
the incumbent into the enjoyment of his poſſeſſion. F. N. B. 54. H. 


So, he may commit the offenders to gaol, and return his writ to 
J. R., where they ſhall be fined. Mo. 782. 


And if the ſheriff does not ſerve nor return the writ, an alias 


Pluries, and attachment lie againſt him, directed to the coroners. 
F. N. B. 54. E | 


But the ſheriff ſhall not remove the incumbent, whether his poſſeſ- 
lon be by right or by wrong. F. N. B. 54. H. 


(And if he does the incumbent ſhall hav 


1 without delay he may make him amends. F. N. B. 
54. H.] | | 


e a writ directed to the | 


[And if he does not do ſo, an alias pluriet, and attachment lic 


' againſt him. F. N. B. 54. H.) | 


So, upon an Didavit of it in Chancery, reſtitution ſhall be awarded. 


R. Ma. 782. 


And in ſuch caſe the writ ſhall be returnable in Chancery, not in 
J. R. R. Aso. 782, N 7 | | ” 
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I Vide Exoine. 
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